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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA, 


SEPTEMBER TERM, A. D. 1890. 


PRESENT: 


Hon. AMASA COBB, Curer Justics. 
“ SAMUEL MAXWELL, 


“ TL, NORVAL, } Juvens. 


SamMuEL McLEop, APPELLEE, V. HENRIETTA GENIUs, 
APPELLANT. 


[FiLep DECEMBER 22, 1890.] 


1. Building Contract: Warver. Held, That a provision in a 
building contract that ‘‘no new work of any description done on 
the premises, nor work of any kind whatsoever, shall be consid- 
ered as extras unless 4 separate estimate in writing for the same 
before it is commenced shall have been submitted by the cou- 
tractor to the superintendent and proprietor and their signatures 
obtained thereto,’? may be subsequently waived by the parties 
by parol. 


: EXTRA MATERIALS: OWNER’S LIABILITY. The owner 
of a building is liable for work and materials furnished by the 
contractor in its construction not called for by the original 
written contract, where the owner, or his authorized agent, by a 


1 (1) 


2. 
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subsequent oral agreement, promised to pay therefor, or knew 
that the contractor would charge for the same as extras, and as- 
sented thereto or permitted the same without objection. 


3. 


: DaMaaes. When a contractor omits to furnish materials 
called for by his contract, he is liable therefor in damages to the 
owner, 


4. 


: DELAY IN CoMPLETION. A building contract provided 
for the completion of the building by a specified date, “ provided 
there be no interference from labor strikes.” It was held, that 
the fact that the mechanics quit work upon the building on ac- 
count of the contractor failing to pay them their wages as 
agreed, did not release the coutractor from completing the 
building by the time agreed upon. 


: Review. Held, That the judgment to the extent of 
$719.62 is unsupported by the evidence. 


5. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Holmes, Wharton & Baird, for appellant. 


Howard B. Smith, and Clinton N. Powell, contra, cited : 
Adams v. Hill, 16 Me., 215; Vanderwerker v. R. Co., 27 
Vt.,125; Bartholomew v. Jackson, 20 Johns. [N. Y.], 28; 
Taylor v. Williams, 6 Wis., 363; Austin v. Wheeler, 16 
Vt., 95; Dubois v. Delaware, 12 Wend. [N. Y.], 334; 
Mowery v. Starbuck, 4 Cal., 274; Seymour v. Long Dock 
Co., 5 C. E. Green [N. J.], 397; Wallis v. Robinson, 3 F. 
& F. [Eng.], 307; Donlin v. Daegling, 80 Ul., 608; De 
Boom v. Priestly, 1 Cal., 206; Tetz v. Butterfield, 54 Wis., 
242, 


Norval, J. 


This an action to foreclose a mechanic’s lien against the 
property of the defendant Henrietta Genius. The lien is 
claimed for labor performed and materials furnished under 
a written contract with the defendant for the erection of 
three brick tenement buildings. The original contract 
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price was $11,275. Subsequently the parties, by an addi- 
tional or supplemental written contract, agreed that the 
plaintiff should receive $300 additional for certain altera- 
tions and changes agreed to be made by the plaintiff in the 
construction of the buildings. On September 1, 1888, 
another written agreement was made, whereby the plaintiff 
was to carry up the walls a foot higher, for which he was 
to receive $100. Afterwards, another written contract was 
entered into by the parties for other specified changes, for 
which the plaintiff was to receive the stipulated price of 
$41.50. The plaintiff claims that other changes and addi- 
tions, not covered by the written contracts, were made dur- 
ing the progress of the work, at the special instance and 
request of the defendant, which considerably increased the 
cost of the buildings, and for which he asks compensation. 
The plaintiff also claims the sum of $3,683.50 as damages 
sustained by him on account of the discharge of a sub- 
contractor. The gross amount claimed from the defendant 
is $15,931.36. The plaintiff admits receiving payments to 
the amount of $10,731.99, and sues to recover a balance 
of $5,199.37. 

The defendant admits in her answer her liability for the 
contract price and for the sum of $441.50 for extras; de- 
nies the item of $3,683.50 charged by the plaintiff, avers 
payments aggregating $10,932.24, and alleges that she has 
been damaged in the sum of $5,082, on account of poor 
workmanship, inferior materials, and the failure of the 
plaintiff to furnish certain items called for by the contract. 
The defendant further claims the sum of $720 as damages 
for the failure to complete the buildings within the time 
limited by the contract. 

The cause was tried to a jury, who made special findings 
as follows: 

“1, Is the plaintiff in this case entitled to any sum for - 
extras above the amount agreed upon in the oriyinn and 
supplementary written contracts submitted to you in evi- 
dence? ' 
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“A, Yes. 

“2. If he is, to what amount is he entitled? 

“A. ($524.78) five hundred and twenty-four dollars and 
seventy-eight cents. 

3. Is the defendant in this case entitled to any credits 
for moneys paid not allowed her by the plaintiff? 

“Yes, . 

**4, If she is, to what amount is she entitled? 

“A. ($323.25) three hundred and twenty-three dollars 
and twenty-five cents. 

“5. Did the plaintiff complete the houses according to: 
his original contract and the plans and specifications? 

“A, Yes. 

“6. If he did not, to what amount of damages is the 
defendant entitled by reason of such failure on the part of 
plaintiff? 

“A. Nothing. 

‘What was the total amount of the contract price pro- 
vided for in the written contracts? , 

“A, $11,816.50. 

“7, Is there anything due the plaintiff for the work 
and materials done and furnished, including extras, after 
deducting all credits, damages, and deductions to which de- 
fendant is entitled? 

“A. Yes. 

“8, If he is, how much is due? 

“A, $1,397.94 includes interest; one thousand three 
hundred and ninety-seven dollars and ninety-four cents.” 

The court overruled the defendant’s motion for a new 
trial and modified the verdict by reducing the amount for 
extras from $524.78 to $199.28; reduced the amount that 
defendant is entitled to as credits for moneys paid and not 
allowed her by the plaintiff from $323.25 to $200.25, and 
reduced the amount due the plaintiff to $1,058.16. A 
decree was entered for the last named sum. 

There is no testimony to support the item of $3,683.50, 


Vou. 31] SEPTEMBER TERM, 1890. 5 


McLeod v, Genius, 


charged by the plaintiff in his petition as damages for the 
discharge of subcontractor Hall. The evidence offered for 
that purpose was excluded by the trial court. Nothing 
was therefore allowed the plaintiff upon that claim. 

The decree gave the plaintiff as compensation for extras, 
$199.28, in addition to the sum of $441.50, which the de- 
fendant in her answer admits was for extras furnished 
under the written contracts of the parties. Of the item 
of $199.28 allowed by the decree, the sum of $37 is ad- 
mitted in the evidence. While, as to the balance of the 
sum allowed by the court, the testimony relating thereto 
is conflicting, it is sufficient to sustain the findings, and 
will be accepted by us as final. It is not claimed that the 
extras, which are disputed by the defendant, were furnished 
under any written contract. It is, however, insisted by the 
defendant that, under the sixth paragraph of the original 
contract, no recovery can be had for additional work done on 
the buildings, except the same was previously agreed upon 
in writing. The paragraph referred to provides that “ No 
new work of any description done on the premises, nor 
work of any kind whatsoever, shall be considered as extras 
unless a separate estimate in writing for the same, before it 
is commenced, shall have been submitted by the contractor 
to the superintendent and proprietor and their signatures 
obtained thereto; and that the contractor shall receive pay- 
ment for such work as soon as it is done.” 

There is in the record testimony tending to show that 
during the progress of the work several changes in the 
buildings were made by the plaintiff at the request of the 
defendant’s son, Richard M. Genius, who had charge of 
the business for her, which alterations considerably in- 
creased the expense. As to part of the alterations made, 
it was expressly agreed at the time that the plaintiff should 
receive pay therefor, and as to the others it was known to 
the defendant’s agent that they were not to be made with- 
out compensation. The testimony justifies the conclusion 
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that the stipulation contained in the written contract was 
waived, and an independent contract was made, whereby 
the plaintiff was to perform labor and furnish materials 
not mentioned in the original agreement, and that the de- 
fendant was to pay for the same. It cannot be doubted 
that the owner of a building is liable for work done and 
materials furnished by the contractor, not called for by his 
original contract, where the owner or his agent by a sub- 
sequent oral agreement promised to pay therefor, or knew 
that the contractor would charge for the same as extras, 
and assented thereto, or permitted the same without ob- 
jection. But he cannot recover as for extras for changes 
and additions without making known to the owner or 
agent that he would expect pay. 

From the evidence we conclude that the total amount to 
which the plaintiff was entitled under the original contract, 
and also for extras, is the sum of $11,915.78. As against 
this, the plaintiff in his petition gives the defendant credit 
with payments to the amount of $10,731.99. The evi- 
dence shows that she made other payments amounting to 
$200.25. This leaves a balance in the plaintiff’s favor of 
$983,54, exclusive of the defendant’s claim for damages. 

It will be observed that the jury found that the build- 
ings were completed according to the contract. The de- 
fendant’s entire claim for damages was rejected. It is 
urged by the defendant that improper materials were used ; 
that the workmanship was bad; that some items specified 
in the contract were entirely omitted and that she was 
damaged by the failure to complete the job within the 
time limited by the contract. The testimony relating to 
the charge that the buildings were not completed according 
to the plans and specifications is too voluminous to give. 
The testimony of the defendant’s witnesses went to show 
that the buildings settled, causing cracks in the walls; that 
soft bricks were used in the inside walls; that the lumber 
used for the inside finish was either wet and not kiln dried, 
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or that it, was put on before the plastering dried, causing 
the joints in the wood-work to open up and present a bad 
appearance. , 

On the other hand, the testimony of the plaintiff and his 
witnesses tended to prove that the workmanship and mate- 
rials were good; that the cause of the walls settling and 
cracking was owing to the footings under the walls being 
too light, and that they were put in according to the speci- 
fications. The walls were forty-five feet in height, with 
footings of but two feet in width. If improper footings 
were used to support the weight that was placed upon 
them, the fault was with the architect, and the contractor 
would not be liable for the damages caused thereby. From 
the testimony there can be no doubt that the buildings are 
in bad shape. But the evidence is too conflicting and un- 
satisfactory for us as a reviewing court to say that the fault 
was with the plaintiff. It is, however, undisputed that 
three pairs of inside and six pairs of outside blinds, called 
for by the plans and specifications, which form a part of 
the contract, were never furnished. The defendant was 
entitled to a credit for their value, which the evidence 
shows to be $35. 

The only remaining point to be considered is the defend- 
ant’s claim for damages for failure to complete the buildings 
within the time named in the contract. The contract pro- 
vided that they should be finished ‘‘on or before the first 
day of October, 1887, providing there be no interference 
from labor strikes. * * * Should the contractor fail 
to finish the work at or before the time agreed upon, he 
shall pay to or allow the proprietor by way of liquidated 
damages, the sum of $5 per each and every day there- 
after.” 

The first contract providing for changes and alterations 
extended the time one week for finishing the work. The 
witnesses agree that the buildings were not completed and 
turned over to the defendant until about the 7th of Feb- 
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ruary, 1888. The plaintiff upon the trial sought to es- 
tablish that the delay was occasioned by reason of labor 
strikes, and this without pleading such an excuse. The 
proof fails to justify the claim that the “labor strikes” in- 
terfere with the progress of the work. True, the men en- 
gaged upon the brick-work ceased to labor, but it was occa- 
sioned by the contractor failing to pay the men their wages 
when due. As soon as they were paid, which was within 
two or three days after they quit, the work went on as be- 
fore. It is evident that it was not contemplated by the 
parties that delay caused by the failure of the contractor to 
pay his men was to excuse the completion of the buildings. 

The plaintiff cannot interpose his own default as an 
apology fornot- keeping the contract. The testimony shows 
that the building would have rented for more than the dam- 
ages stipulated for in the contract. The work was delayed 
122 days, which, at the stipulated price of $5 a day, makes 
her damages $610. She is entitled to offset this sum against 
the plaintiff’s claims. The plaintiff is therefore entitled to 
a lien for the sum of $338.54, with seven per cent interest 
thereon from February 7, 1888. The decree will be modi- 
fied accordingly, and as thus modified is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


MARVIN WARREN, APPELLANT, V. E. D. Brown Er 
AL., APPELLEES. 


[FILED DEcEMBER 22, 1890.] 
1. Highways: ESTABLISHMENT: JURISDICTION: A CouNTY 


BoarD has no jurisdiction to establish a public road, when no 
-commissioner has been appointed to examine into and report 
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upon its expediency, unless the written consent of all the land 
owners whose land is sought to be taken for that purpose is filed 
with the county clerk. 


2. 


: THE PROCEEDINGS had under a statute to create 
a highway should be so definite and certain that a competent 
surveyor could with the record before him point out its location. 


: DEDICATION BY DEED. To establish the existence of a 
highway by dedication by deed it must appear that the grantor 
was the owner of the land when the dedication was made. 


‘i : ACCEPTANCE NECESSARY. Where the acts of 
the owner of the land are relied on to establish a dedication of 
land for the purpose of the public road, an acceptance of the 
same by the public must be proven. 


AppEAL from the district court for Jefferson county. 
Heard below before Morais, J. , 


A. H. Moulton, Robert Ryan, and S. N. Lindley, for 
appellant, cited, as to the bill of exceptions, cases referred 
to in opinion; on the question of jurisdiction: Robinson v. 
Mathwick, 5 Neb., 252; Doody v. Vaughn, 7 Id., 28; 
S.C. & P. R. Co. v. Washington Co., 3 Neb., 41; Frees v. 
Ford, 6 N. ¥.176; Yates v. Lansing, 9 Johns. [N. Y.], 
437; Reynolds v. Stansbury, 20 O., 353; Wheeler v. Ray- 
mond, 8 Cow. [N. Y.], 314; Bloom v. Burdick, 1 Hill 
[N. Y.], 180; State, ea rel. Sims, v. Otoe Co., 6 Neb., 129; 
Morvill v. Taylor, Id., 246; Beatty v. Beethe, 23.Id., 210. 


Marvin Warren, pro se, cited, as to jurisdiction: Follmer 
v. Nuckolls County, 6 Neb., 213; as to dedication: Gra- 
ham v. Hartnett, 10 Neb., 521; Angell, Highways, 142; 
Com’rs v. Taylor, 1 Am. Dee., 649. 


C. B. Letton, contra, cited, as to the bill of exceptions : 
Murphy v. Lyons, 19 Neb., 694; Birdsall v. Carter, 5 Id., 
517; Minor v. Tillotson, 7 Pet. [U. S.J, FO1; lewis v. 
Johnson, 5 Neb., 217; Hogan v. O’ Niel, 17 Id, 641; 
Hollenbeck v. Tarkington, 14 Id., 430. 
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Norvat, J. 


This is an appeal from the Jefferson county district 
court. The case was submitted on a motion to quash the 
bill of exceptions and also on the merits. We will first 
consider the objections made to the bill of exceptions. 

The first ground of the motion alleges that the bill of 
exceptions was not presented to the defendants until after 
the time limited by the court for such presentation had ex- 
pired. The record discloses that the decree appealed from 
was rendered on the 11th day of April, 1889, and twenty 
days was given to prepare and serve a bill of exceptions. 
It does not appear when the proposed bill was served upon 
the defendants, but the record does show that on the 18th 
day of June, 1889, the defendants suggested an amend- 
ment to the proposed bill. On the day following, notice 
was served upon the defendants’ attorney that on the 26th 
day of the same month the plaintiff would present the 
draft of the bill to the trial judge for his approval and 
signature. On the last named date it was presented; the 
proposed amendment being agreed to, the bill was signed 
and allowed. 

The defendants having proposed an amendment to the 
bill of exceptions without making an objection to its being 
signed by the trial judge, is a waiver of the objection 
that the same was not presented to the defendants or their 
counsel in proper time. (0. & M. R. &. v. Redick, 14 
Neb., 56; Cheney v. Cooper, Id., 413; Smithy. Kaiser, 17 
Id., 186.) 

There is another reason why the ground urged for 
quashing the bill cannot be sustained. There is nothing in 
the record to show when the term of the district court at 
which the decree was rendered finally adjourned. ‘The 
time allowed by statute in which the bill of exceptions is 
to be presented to the adverse party dates from the ad- 
journment of the court sine die. Unless the contrary was 


VoL. 31] SEPTEMBER TERM, 1890. 11 


Warren v. Brown. 


made to appear it will be presumed that the bill was pre- 
sented in time. (Nyce v. Shaffer, 20 Neb., 507; Wineland v. 
Cochran, 8 Id., 528; First Nat. Bank v. Bartlett, Id., 319.) 

It is also claimed that the bill of exceptions was never 
filed in the district court. This is not borne out by the 
record. Upon the back of the bill is indorsed: “ Filed 
June 27, 1889. A. W. Mathews, clerk of district court.” 
There is attached a certificate of the clerk “That the fore- 
going is the original bill of exceptions in said cause.” 

It is finally urged “that said bill of exceptions has never 
been settled or signed by the judge before whom said cause 
was tried.” This objection is based upon the fact that the 
original allowance of the bill has been lost. It is conclu- 
sively shown by the affidavits of Millie Price, A. H. 
Moulton, and A, W. Mathews, the clerk of the -district 
court of Jefferson county, that Judge Morris, who presided 
at the trial, settled and allowed the bill of exceptions on a 
separate sheet of paper, and for want of fasteners it was not 
securely attached to the bill; that this order, together with 
the bill of exceptions, was filed with the clerk of the dis- 
trict court, and that afterwards it became lost and cannot 
be found. There was filed in this court a certificate of the 
clerk of the district court showing that the bill of excep- 
tions complete, with the allowance thereof by the judge, 
was filed in his office; that by some means unknown the 
order of allowance became separated and that he has made 
diligent and ineffectual search in his office for the same. 
This uncontradicted showing was. sufficient to admit sec- 
ondary evidence of the conteuts of the order of allowance. 
After the original allowance was lost a copy thereof was 
filed with the district clerk, to which was attached the affi- 
davit of Millie Price to the effect that it was a full and 
correct copy of the original; that, as the clerk of the plaint- 
iff in the summer of 1889, she made the same, together 
with copies of all the pleadings and most of the papers in 
the case. This copy was attached to the bill of exceptions 
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when filed in this court. It is not even suggested that it 
is not a true copy of the original certificate of allowance. 
The loss of the original and its contents are fully estab- 
lished. The motion to quash the bill of exceptions must 
therefore be overruled. 

This suit was commenced on the 5th day of July, 
1887, by Marvin Warren against E. D. Brown, road over- 
seer of road district No. 1, in Jefferson county, to enjoin 
the latter from removing a certain sidewalk and fence 
erected by Warren along the front of his premises, which are 
claimed by Brown to be within one of the public highways 
of said road district and to obstruct the travel thereon. 

The plaintiff insists that the fence and sidewalk do not 
encroach upon a public road, but are within the corporate 
limits of the city of Fairbury and upon lands belonging 
exclusively to the plaintiff. 

On September 6, 1887, there was filed a petition of in- 
tervention of the county of Jefferson, Fairbury creamery, 
and Hervey Kanode, setting up the same defense to the 
plaintiff’s action as that interposed by Brown, only stating 
the facts more fully relied upon to establish a road where 
the fence and sidewalk are located. 

On October 24, 1887, Hervey Kanode filed an affidavit 
of disclaimer of authority to file the petition of interven- 
tion in his behalf and at his request the suit was dismissed 
as to him. On September 9, 1887, the plaintiff answered 
the petition of intervention. On November 30, 1887, leave 
was given to withdraw the petition of intervention on the 
part of Jefferson county, but it was never in fact withdrawn. - 

On March 3, 1888, the plaintiff Warren filed a supple- 
mental answer to the petition of intervention and on the 
same day a summons was issued to the Fairbury creamery 
and Jefferson county which was subsequently duly served. 

Upon the pleadings and evidence the district court found 
the issnes in favor of the defendants and dismissed the pe- 
tition of the plaintiff. 
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On the 17th day of May, 1881, W. G. McDowell, J. B. 
McDowell, and Gertrude McDowell were the owners in fee 
of the west half of the southeast quarter of section 15, 
township 2, north of range 2 east, in Jefferson county. 
The east half of the same quarter section formed a part 
of the city of Fairbury. Third street of said city is eighty 
feet wide, runs east and west, abuts upon the east line of the 
above tract belonging to the McDowells. On the 17th 
day of May, 1881, the following petition was presented to 
the board of county commissioners of Jefferson connty for 
the location of a road, to-wit: 

“To the Board of Jefferson County: The undersigned 
ask that a public road, commencing at the west end of 
Third street, in Fairbury, Nebraska, running thence west to 
intersect the quarter section line running north and south 
between the southwest quarter and the southeast quarter of 
section No. 15, in township 2 north, of range No. two (2) | 
east, in said county; thence south on said line and on the 
quarter section line between the northwest quarter of sec- 
tion twenty-two, in same township and range above men-. 
tioned, and terminating where this proposed highway in- 
tersects highway road No. 73, located on the quarter section 
line between the southeast quarter and southwest quarter 
of section number twenty-two (22), in the township and 
range above mentioned, be established: 

“J. V. SWITZER. 
“W. P. FREEMAN. 
“LL, A. STEVENS. 
“C. F. STEEL. 
“C. 8. Hart. 

“LL. W. Hart. 
“Wm. ALLEN. 
“Jas, GOURLEY. 
«Emin Lance. 
“J. W. WALLACE. 
«Ww. W. Watson.” 
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On the 18th day of May, 1881, the board of county 
commissioners entered upon its records the following: 

“Board met pursuant to adjournment, full board pres- 
ent. Parties owning lands adjacent to the proposed road, 
commencing at west end of Third street, filed consent and 
road was located as asked in petition, commencing at west 
end of Third street, Fairbury, running west to intersect 
the quarter section line running north and south between 
the southwest quarter and the southeast quarter of section 
No. 15, in town 2, range 2; thence south on the quarter 
section line between the northeast and the northwest of sec- 
tion 22, in same range and town above mentioned, and 
terminating where it intersects road No. 73, located on the 
quarter section line between the southeast and southwest 
22, town 2, range 2.” 

On the fifth day of June, 1882, the McDowells con- 
' veyed to the Fairbury creamery a tract containing about 
ten acres in the southwest corner of their land, being de- 
scribed in the deed as commencing at a point two rods 
.east of the southwest corner of the southwest quarter of 
the southeast quarter of section 15, in township 2 north, 
range 2 east, running thence north forty-three rods and one 
link, thence east thirty-seven rods and five links, thence 
south forty-three rods and one link, thence west thirty- 
seven rods and five links to the place of beginning. 

In 1882 this tract was enclosed by a fence by the cream- 
ery folks, the fence on the north side being built on the 
creamery tract several feet south of an extension of the: 
south line of Third street, as shown by the plat introduced 
in evidence by the defendant as Exhibit “P.” 

On February 28, 1884, the McDowells conveyed to D. 
C. Nutting all of the eighty acres lying north of the 
land previously sold to the Fairbury creamery, excepting 
a strip four rods in width lying between the two tracts. 
The south line of Nutting’s land is represented on the 
plat by the line marked “N line of road according to deed 
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to Nutting.” The same year Nutting constructed a fence 
parallel to the north line of the creamery fence, leaving a 
strip of land about sixty feet in width between the two 
fences. Nutting’s fence was placed the same distance 
south of the south line of his land that the north line of 
the creamery fence was south of the northern boundary of 
the creamery tract. It is undisputed that from 1882 un- 
til the commencement of this suit in July, 1887, this sixty- 
foot strip was uninterruptedly used and traveled by the 
public as a road or highway to and from the city of Fair- 
bury, in connection with Third street. It was each year 


M_LINE OF ROAD ACCORDING TO OLED To NUT TINE 
Rar ra ee 


Perr 


ROAD NO.109. reid, Jens. 
EXTENSION OF SOUTH LINE OF THIRD STREET = 


TINE OFFENCE h 
CREAMER? 


EXHIBIT “P,* 


NUTTING'S SUB-OIVISION, 


SEC.LINE 


graded and worked by the public authorities, and its ex- 
istence as a public road was by no one questioned. 

The McDowells on March 11, 1885, sold and conveyed 
to D. C. Nutting a strip of land along the south side of 
his former purchase “to the middle of the public road, 
running east and west along the north side of the Fair- 
bury creamery.” On the 3d day of July, 1885, the 
two Nutting tracts were subdivided into lots, and wre 
platted as Nutting’s subdivision of the west half of the 
southeast quarter, section 15, town 2, range 2 east, which 
plat was filed in the county clerk’s office of Jefferson 
county on July 6,1885. This subdivision was on Octo- 
ber 8, 1886, by ordinance duly annexed to the city of 
Fairbury. 
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The plaintiff Marvin Warren is the owner of lots 1, 2, 
3, 4, 5, 6, 9, and 10, in Nutting’s subdivision. These lots 
all abut upon the traveled highway above referred to. The 
plaintiff, prior to bringing his suit, had constructed a 
sidewalk along the front of his lots, but north of the fence 
erected on the north side of the road, which walk and 
fence the defendant Brown, as road overseer, threatened to 
remove, as being within the limits of and obstructing a 
regularly established public road. 

The existence of a legal public road at the-point in dispute 
is absolutely indispensable to defeat the plaintiff’s action. 
A mass of testimony was introduced for the purpose of 
showing that such a highway was established, extending 
west from Third street to the quarter section line. One 
line of testimony tends to show that the north fence of the 
Fairbury creamery marked the south line of a legal high- 
way, and that the fence erected by Nuiting was the north 
limit of such road. Other testimony was given conducing 
' to show that the south line of Third street, extended west 
to the quarter section line, is the south line of the legally 
established road. A third line of evidence was offered 
and received for the purpose of showing that the legal 
road is upon the strip four rods wide, lying along the 
north side of the tract conveyed by the McDowells to the 
Fairbury creamery. By reference to “Exhibit P” it will 
be seen that each has the same starting point, the only 
difference being in the course taken from the west end of 
Third street. 

So far as the acceptance and user by the public bears 
upon the question of the location and establishment -of a 
highway west of Third street, it points to the land lying 
between the two fences already referred to. But as the 
fence and walk complained of are not within its limits, we 
are not called upon to determine, in this case, whether or 
not the road as traveled by the public between these fences 
is a legally established highway. Its validity or invalid- 
ity is not now involved. 
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Did the county board have jurisdiction to make the 
order of May 18, 1881, establishing the road therein de- 
scribed? The petition praying for its establishment was 
filed one day prior to the making of the order. It is not 
claimed that the notice required by section 18 of chapter 
78 of the Compiled Statutes was given, or that a com- 
missioner was appointed as provided by section 6; but it 
is urged that the road was established by consent. The 
trial court so found. This finding was doubtless based 
upon the recital contained in the order made by the county 
commissioners. 

Section 37, chapter 78, Compiled Statutes, provides for 
consent roads. It reads “ Public roads may be established 
without the appointment of a commissioner, provided the 
written consent of all the owners of the Jand to be used 
for that purpose be first filed in the county clerk’s office; 
and if it is shown to the satisfaction of the county board 
that the proposed road is of sufficient public importance 
to be opened and worked by the public, they shall make 
an order establishing the same, from which time only shall 
it be regarded as a public road.” 

At the time the order establishing the road was made 
W. G. McDowell, J. B. McDowell, and Gertrude Mc- 
Dowell were the owners of the land sought to be taken for 
highway purposes. They did not sign the petition or ap- 
plication made to the board for the establishment of the 
road, nor did they file in the county clerk’s office written 
consent that their land might be appropriated for that pur- 
pose. The filing of such written consent was necessary to 
confer jurisdiction upon the county board to establish a 
consent road. Without it their proceedings are a nullity, 
(Beatty v. Beethe, 23 Neb., 210; Doody v. Vaughn, 7 Id., 
28; State, ex rel. Sims, v. Otoe County, 6 Id., 129.) 

The evidence shows that J. B. McDowell had a talk 
with the county commissioners, at or prior to their making 
the order, about the establishment of a road west of Third 
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street, and orally consented thereto. He insisted on re- 
ceiving compensation for the land and they refused. Con- 
sent not in writing is of no advantage. The requirement 
of the statute that written consent be first filed is mandatory. 

Some importance is attached to the fact that J. B. Mc- 
Dowell and W. G. McDowell presented to the county 
board on March 38, 1885, a bill claiming $100 damages 
“for road running west, just north of creamery,” etc., 
which, on the same day, was allowed and paid. We are 
unable to see how this conferred jurisdiction. Gertrude 
McDowell was one of the owners of the land. She filed 
no claim for damages. If the filing of such a claim can 
be regarded as taking the place of written consent required 
by statute, so as to give validity to the proceedings of the 
board had four years before, it could only be held as equiv- 
alent to the written consent of those whose damages were 
paid. The statutes require the written consent of all the 
owners of the land to be used for the road. 

Again, the petition for the road, as well as the order 
granting the same, leave it indefinite and uncertain as to 
the location of the road, The starting point, commencing at 
the west end of Third street, is uncertain. This street is 
eighty feet in width, while a public highway, created by 
legislative authority, is but sixty-six feet; here is a differ- 
ence of fourteen feet. 

Jt is claimed that the south boundary of the highway 
is the extension of the south line of Third street. Why 
not start from the north side of the street? We know of 
no rule that would make the starting point one side rather 
than the other. This indefiniteness of location doubtless 
could have been remedied by surveying and staking out 
the road. So far as the record discloses, this was not done. 
No monuments were ever established showing its exist- 
ence and location. The proceedings to create a highway 
should be so definite and certain that a competent surveyor 
could, with the record before him, point out its location, 


' Vox. 31] SEPTEMBER TERM, 1890. 19 


Warren y. Brown. 


After the commencement of this suit, on August 20, 
1887, the McDowells made a quitclaim deed to Jefferson 
wounty, for the purpose of a highway, of a strip of land 
described in the deed as commencing at the west end of 
the south line of Third street, in Fairbury, Nebraska, 
thence west on a prolongation of said south line of Third 
street to the line between the southeast quarter and the 
southwest quarter of section 15, town 2, range 2; thence 
north on said line four rods; thence east to a point four 
rods north of the place of beginning; thence south to the 
place of beginning. The strip is the same as that desig- 
nated on the plat as ‘ Road No. 109.” . 

This conveyance cannot in any measure affect Nutting 
and his grantees. The McDowells had, more than two 
years before the making of the deed to the county, con- 
veyed to Nutting all the land north of the middle of the 
public road. The fence and sidewalk in controversy are 
within the limits of the land described in the deed to Nut- 
ting. To establish the existence of a public road by dedi- 
cation by deed, it must appear that the grantor was the 
owner of the lands when the dedication was made. 

It only remains to be determined whether a public road 
was created by dedication when the sidewalk was con- 
structed, by the assent of the owner and acceptance of the 
public. There is at least one element wanting to estab- 
lish the existence of the road in this manner and that is 
an acceptance by the public. There never has been any user 
by the public, or any acts indicating an intention on the 
part of the public, to appropriate the land for the purposes 
of travel. On the contrary, all the evidence shows that 
the entire public travel since 1882 was between the two 
fences. There being no proof of acceptance by the pub- 
lic, the existence of a highway by dedication was not es- 
tablished. (Graham v. Hartnett, 10 Neb., 517.) 

It follows that the plaintiff’s fence and sidewalk were 
not within the limits of any legal public highway, and 
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the road overseer had no right to interfere with or molest 
the same. The conclusion reached renders it unnecessary 
to inquire whether the walk is within the corporate limits 
of the city of Fairbury. 

The decree of the district court will be reversed, and a 
decree will be entered in this court in favor of the plaintiff. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


FRANKLIN ROBINSON, APPELLEE, Vv. A. D. JONES, 
APPELLANT. 


[FILED DECEMBER 22, 1890.] 


1. Public Lands: CaAnnor BE PRE-EMPTED IN TRUST FOR AN- 
orHER. A party cannot enter public lands under the pre-emp- 
tion laws in trust for the use and henefit of another, and the - 
court will not decree that an entry was so made, or that the title 
acquired thereunder by the pre-emption from the government 
inured to the benefit of any other person. 


2. Trusts: Evipence Requrren. In order to establish by parol 
proof that lands are held in trust, the essential facts relied upon 
must be clearly and satisfactorily proven by a preponderance of 
the testimony. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


C. A. Baldwin, and J. M. Woolworth cited, to the con- 
tention that government land could not be pre-empted in 
trust for another: St. Peter v. Bunker, 5 Minn., 153; Ran- 
dall v. Edart, 7 Id., 359; Hosmer v. Wallace, 97 U.S., 575; 
Bohall v. Dilla, 114 Id., 47; Harkness v. Underhill, 1 Black 
[U. S.J], 316; Myers v. Croft, 138 Wall. [U. 8.], 291; 
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Smiley v. Sampson, 1 Neb., 56; Warren v. Van Brunt, 19 
Wall. [U. S.], 646; Leggett v. Dubois, 5 Paige [N. Y.], 
114; R. Co. v. Durant, 95 U. 8., 576; Perry, Trusts, sec. 
131; 2 Story, Eq. Jur., sec. 1201 6. 


A. J. Poppleton, and John W. Injile, contra, cited, con- 
tending that Jones pre-empted the land in trust for Rob- 
inson: Perry, Trusts, secs. 127, 128, 130, 217, 367; Rus- 
sell v. Jackson, 10 Hare[Eng.], 209; McLarren v. Brewer, 
51 Me., 402; Seaman v. Cook, 14 Ill., 505; Farmers, etc., 
Bank v. King, 57 Pa. St., 202; Persch v. Quiggle, Id., 247; 
Brush v. Ware, 15 Pet. [U. S.], 104; Smith v. Wright, 
49 Ill., 403; Lyford v. Thurston, 16 N. H., 399; Worm- 
ley v. Wormley, 8 Wheat. [U.8.], 421; Oliver v. Piatt, 3 
How.[U.8.], 333; Caldwell v. Carrington, 9 Pet. [Id.], 86; 
Wright v. Dame, 22 Pick. [Mass.], 55; Murray v. Ballou, 
1 Johns. Ch. [N. Y.], 566; Ryan v. Doyle, 31 Ia., 53; 
Smith v. Walser, 49 Mo., 250; Sayre v. Townsend, 15 
Wend. [N. Y.], 651; Story, Eq. Jur. [13th Ed.], secs. 
1257-61; Olcott v. Bynum, 17 Wall. [U. S.] 59; Natl. 
Bank v. Ins. Co., 104 U.8., 54; Silver v. Ladd, 7 Id., 228; 
Garland v. Wynn, 20 How. [U.S.], 6; Lvile v. State of 
Ark,, 22 Id., 198; Linsdey v. Hawes, 2 Black [U. 8.], 
559; Stark v. Starrs, 6 Wall. [U. S.],402; Johnson v. Tows- 
ley, 13 Id., 85. 


NorvAL, J. 


The plaintiff, Franklin Robinson, when eighteen years 
old, enlisted as a soldier in the Mexican war, serving as a 
private in Captain Stewart’s company, battalion Missouri 
mounted volunteers. He was discharged at the close of 
the. war and returned to his home in Gentry county, 
Missouri. In May, 1849, the plaintiff left for Califor- 
nia, where he remained and resided until shortly before 
instituting this suit in the court below. Before leaving 
Missouri, Robinson made application for a land warrant, 
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to which he was entitled for services as a soldier. It not 
having been issued when he started for California, he ar- 
ranged with Squire Tolliver, of Gentry county, Missouri, 
to receive it when issued. On the 26th day of May, 1849,. 
land warrant No. 58,547 was issued to Robinson, author- 
izing its location upon any 160 acres of government land 
subject to private entry. This warrant was received by 
Tolliver, by him turned over to Mrs. Elizabeth Reeves, 
and by her to the defendant Alfred D. Jones. The facts 
and circumstances surrounding the receipt of the warrant 
by Mrs, Reeves and Jones will be referred to hereafter. 

On the 13th day of June, 1853, the defendant Alfred 
D. Jones made actual settlement upon the west half of the 
southeast quarter and the east half of the southwest quar- 
ter of section thirty-five, in township seventy-five north, 
of range forty-four west, in Pottawattamie county, Iowa, 
for the purpose of taking the same as a pre-emption. 

On the 29th day of June, 1853, Jones, at the United 
States land office at Kanesville, Iowa, pre-empted the land 
and located the above described warrant thereon. On 
January 3, 1854, a patent was issued to Jones for the 160 
acres of land. March 27, 1854, Jones sold and conveyed 
one-half of said tract to Samuel 8. Fleming for $1,000, 
and the other half on the 23d day of April, 1868, to Sid- 
ney Dillon for $24,000. Of the proceeds arising from the 
sale of the land the sum of $3,000 was used and applied 
by Jones in the purchase of lot 6, in block 140, in the city 
of Omaha, which lot was subsequently sold by Jones for 
$3,000, and tle money was applied on the payment of 
the purchase price of lot 8, in said block 140. The sum of 
$5,000 of the consideration received for the sale of the 160 
acres was used by Jones to purchase lot 5, in block 165. 
The sum of $9,807 of the proceeds received by Jones from 
the sale of the quarter section was used by him in making 
improvements on said lot, and the sum of $7,193, being 
the remainder of the consideration received by Jones for the 
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land, was, at the time of the trial, in Jones’s possession. 
Jones received as rents and profits from the Omaha lots and 
buildings thereon the sum of $10,889.04, after deducting 
the total amount of expenditures made by him, and $5,000 
additional for services in the care and management of the 
premises, 

Upon the pleadings and the proofs the district court 
found subtantially that a trust resulted to Robinson in 
the above described quarter section of land by reason of 
locating the land warrant thereon; that Jones held the 
Omaha property, purchased with the proceeds of the sale of 
land, in trust for the use and benefit of the plaintiff; that 
Jones was liable to Robinson for the income received by 
him from the city lots and for the remainder of the pro- 
ceeds arising from the sale of the land which had not been 
invested by Jones. A judgment was rendered in favor of 
the plaintiff and against the defendant Alfred D. Jones 
for the sum of $10,889.04, that being the net income re- 
ceived by Jones from the city lots, and for the sum of 
$7,193, being the invested proceeds derived from the sale 
of the land, with interest on said sums from the commence- 
ment of the suit until] date of judgment, making, in the 
aggregate, the sum of $20,769.07. A conveyance was 
ordered made to the plaintiff for lot 5, in block 165, and 
lot 8, in block 140, was ordered sold to pay the sum of 
$3,000 declared to be a lien thereon in favor of the plaint- 
iff. From this judgment Jones appeals. 

The testimony relating to the manner in which the land 
warrant came into the possession of Jones is very conflict- 
ing. The substance of the testimony of the plaintiff 
Franklin Robinson, bearing upon this subject, is that when 
he went into the army his parents lived in Gentry county 
Missouri, and after his discharge in November, 1848, he 
returned to his home, where he spent the winter. That in 
August, 1818, while he was in the army, his mother died, 
and early the winter following Mrs. Elizabeth Reeves, who 
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then resided in Iowa, an aunt of the plaintiff, went to 
Missouri after two minor children left by his mother, a 
half brother and sister to Robinson. She did not return 
home until spring, but spent the winter in Missouri. In 
April, 1849, Robinson helped his aunt take the children 
and some household goods, sheep, cattle, and horses to her 
home in Iowa, a few miles from the place where the town 
of Winterset now stands. While on this trip Robinson 
visits with Jones, who then resided near Mrs. Reeves. The 
plaintiff shortly after returning home from the army’ made 
application for a land warrant, and not having received it 
from Washington at the time he was visiting with the de- 
fendant Jones in Iowa, he claims to have made arrange- 
ment with Jones in regard to the disposition that should be 
made of it when issued. We quote from the plaintiff’s 
testimony. 
Q. State in full all the arrangements you made with 
him. ; : 

A. I made Mr. Jones agree when the warrant came to 
my place—that is the man that I would leave it with in 
Missouri—he was to get it and lay it for me, that is, in 
my name. 

Q. Who was it you had made the arrangement with to 
receive the warrant if it came? 

A. Came to Missouri? 

Q. Yes. 

A. Tolliver, a justice of the peace. 

Q. Where did he live? 

A. He lived a neighbor to us in Missouri, right adjoin- 
ing to my step-father. 

Q. In what place? 

A. In Gentry county, Missouri. 

Q. What is the name of the postoffice or town? 

A. Athens was the postoffice then. 

Q. It was to be sent to your address at the postoffice 
there? 
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A. Yes, sir. 

Q. Did you make any arrangement with any one, and if 
so, whom, to receive the warrant when it should come to 
the postoffice ? 

A. I made arrangements with Tolliver—that is “old 
*Squire Tolliver,” that we called him—if the warrant came 
to my postoffice he was to get it and bring it home and to 
take care of it; if he got a chance, to forward it to Iowa 
to Mr. Jones, or let him know he had it; told him the ar- 
rangement I had made after I went back ; he was to get 
the warrant and take care of it. * * * There was 
plenty of government land and I was calculating, when he 
got the warrant, he was to lay the warrant for me. 

Q. In whose name? 

A. In my name. I never saw the warrant, 

Q. You never have seen the warrant? 

‘A. Never have seen the warrant until to-day. 

Q. Now, I will ask you to look at that warrant and see 
whether or not you ever saw the warrant until it was pro- 
duced in court here this morning. 

A. I saw the warrant this morning; yes, sir; in the 
hands of the officer; I never saw it before to-day. 

Q. Just refer to the back part of the warrant and see 
whether you ever made any assignment of that warrant as 
appears upon the back here, or whether you ever author- 
ized an assignment to be made. 

A. No sir; neither one. I never saw the warrant until 
to-day in my life; I never authorized any assignment, in 
any way, shape, manner, or form. 

Q. Did you ever appear before Mr. Jones and acknowl- 
edge an assignment of this warrant? 

A. No, sir, I didn’t. 

The plaintiff also testified that he never authorized the 
delivery of the warrant.to Mrs. Reeves, nor was she to 
keep it for him; that he did not inform Jones that the 
warrant was to be received by Mrs. Reeves and was to be 
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assigned to her; that he never made any arrangements 
with Mrs. Reeves by which the warrant was to be received 
by her, for her benefit, and that he did not execute a power 
of attorney to Jones authorizing him to assign the warrant. 

The testimony of Alfred D. Jones, one of the defend- 
ants, is to the effect that the plaintiff, before he went to 
California, informed him that he had been a soldier in the 
Mexican war, and had applied for and expected to receive 
a land warrant; that Robinson stated that he had made 
arrangements for Mrs. Reeves to have it when issued, to 
aid in the support of his half brother and sister, and that 
she could dispose of it as she liked; that Robinson at 
that time gave a written power of attorney authorizing 
Jones to assign the warrant so Mrs. Reeves could use it, 
which was acknowledged by Robinson before a justice of 
the peace. 

Jones further testified that he kept the power of attorney 
until after he moved to Omaha, since which time it has 
disappeared and cannot be found; that he never had any 
conversation with Robinson to the effect that he was to 
locate the warrant for the plaintiff; thatat Mrs, Reeves’s 
request, in June, 1852, he made the assignment on the back 
of the warrant, leaving a blank for the name of the as- 
signee, as was the custom; that he signed Robinson’s name 
and made his mark thereto, and certified that it was ac- 
knowledged by Robinson before himself as notary public, 
and immediately returned the warrant to Mrs, Reeves. That 
in June, 1853, Jones made settlement and started improve- 
ments upon the land in Pottawattamie county, Iowa, for 

' the purpose of pre-empting it; that Mrs, Reeves gave him 
the Jand warrant in qnestion for the purpose of paying 
out on the land, and that the United States land officers 
filled the blank in the assignment with Jones’s name as 
assignee. 

The testimony of Mrs. Jones fully corroborates that 
given by her husband, 
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Elizabeth Reeves testified that she was eighty-nine years 
old, is the mother of Mrs. Jones, and the aunt of Robin- 
son; that in the spring of 1849, while she was in Gentry 
county, Missouri, Robinson arranged with Tolliver in her 
presence that he was to give the warrant to her when re- 
ceived to keep until he returned from California; that after 
the warrant was issued she went to Missouri for and ob- 
tained it from Tolliver; that it remained in her possession 
until Jones took his pre-emption, when she gave it to him, 
and that she never kuew or heard of an assignment of the 
warrant or of the existence of a power of attorney. 

If it be true, as testified to by the plaintiff and alleged 
by him in the petition upon which the case was tried, that 
Jones agreed with the plaintiff to receive the warrant and 
locate it in Robinson’s name, and afterwards, in violation 
of that agreement, laid the warrant in his own name, will 
a court of equity enforce a trust in favor of the plaintiff? 
The testimony conclusively shows that the land on which 
the warrant was located was not subject to private entry, 
and could only be taken as a pre-emption. It is therefore 
necessary to examine the provisions of the pre-emption act 
in order to determine whether a contract, such as testified 
by Robinson, is valid. 

Section 13 of the act of congress entitled “An act to 
appropriate the proceeds of the sale of the public lands, 
and to grant pre-emption rights,’ approved September 4, 
1841, vol. 5, U. 8. Statutes at Large, 456, provides: 
“That before any person claiming the benefit of this act 
shall be allowed to enter such lands, he or she shall make 
oath before the receiver or register of the land district in 
which the land is situated (who are hereby authorized to 
administer the same) that he orshe has never had the bene- 
fit of any right of pre-emption under this act; that he or 
she is not the owner of three hundred and twenty acres of 
land in any state or territory of the United States, nor 
hath he or she settled upon and improved said land to sell 
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the same on speculation, but in good faith to appropriate 
it to his or her own exclusive use or benefit; and that he 
or she has not, directly or indirectly, made any agreement 
or contract, in any way or manner, with any person or 
persons whatsoever, by which the title which he or she 
might acquire from the government of the United States 
should inure in whole or in part to the benefit of any per- 
son except himself or herself; and if any person taking 
such oath shall swear falsely in the premises, he or she 
shall be subject to all the pains and penalties of perjury, 
and shall forfeit the money which he or she may have paid 
for said land, and all right and title to the same; and any 
grant or conveyance which he or she may have made, ex- 
cept in the hands of bona fide purchasers, for a valuable 
consideration, shall be null and void.” 

At the time the agreement between Robinson and Jones 
is alleged to have been made this section was in full force, 
and the land was obtained by the latter under its provis- 
ions. It is obvious that congress intended that land 
acquired under this law should be for the exclusive use 
and benefit of the pre-emptor. That was the object and 
purpose in requiring the person applying for the entry of 
a pre-emption to make oath “that he or she has not, di- 
rectly or indirectly, made any agreement or contract, in 
any way or manner, with any person or persons whatsoever, 
by which the title which he or she might acquire from the 
government of the United States should inure in whole or 
in part to the benefit of any person except himself or her- 
self.” It is certain that Jones could not have pre-empted 
this land in the name of Robinson, or any person except 
himself. To create the rightof pre-emption it is absolutely 
necessary that there be settlement, habitation, and improve- 
ment by the pre-emptor, and the pre-emptor himself must 
make the affidavit required by the section above quoted. 
Robinson had never settled upon or improved the land. 
He had neither complied, nor attempted to comply, with any 
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of the provisions of the pre-emption act. To hold that he 
became the equitable owner of the land would be contrary 
to the spirit and meaning of that law. Again, if the agree- 
ment set up by the plaintiff was ever in fact entered into, 
Jones could not have pre-empted the land without having 
committed perjury. A contract resting upon perjury is 
illegal and void. It follows that a trust cannot be de- 
clared in favor of the plaintiff. (Warren v. Van Bruni, 
19 Wall., 646; Dawson v. Merrille, 2 Neb., 119; Ander- 
son v. Carkins, 10 Supreme Court Reporter, 905; Oaks v. 
Heaton, 44 Ta., 116; Mellison v. Allen, 30 Kan., 382; 
Nicholas v. Council, 9 S. W. Rep., 305; St. Peter Co. v. 
Bunker, 5 Minn., 153; Evans v. Folsom, Id., 342; Brug- 
german v. Hoerr, 7 Id., 264.) © 

Warren v. Van Brunt, supra, is a case precisely in 
point. There Van Brunt had acquired title to certain 
lands under the pre-emption laws, and Warren sought to 
have it declared that Van Brunt held the title to the land 
in trust, for the use and benefit of the plaintiff. The court, 
in passing upon the question, says, p. 654: “ Butsuch a con- 
tract cannot be enforced to any extent. The pre-emption 
laws provided, at the time of this entry and purchase, that 
before any person should be allowed to enter lands upon a 
claim for preemption, he must make oath that he had not, 
directly or indirectly, made any agreement or contract, in 
any way or manner with any person, by which the title he 
might acquire by his purchase should inure in whole or in 
part to the benefit of any person except himself. Forfeit- 
ure of title to the land purchased, and of the money paid for 
it, was made the penalty of false swearing in this particular. 
An entry could not have been made, therefore, by Van 
Brunt in trust for Warren; and if it could not have been 
made, a court of equity will not decree that it was. All 
contracts in violation of this important provision of the 
act are void and are never enforced.” 

It cannot be successfully claimed that Robinson was not 
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in pari delicto, hence he can enforce the illegal contract. 
As was said by Mr. Justice Brewer in his opinion in An- 
derson v. Carkins, supra, “we are unable to see any dis-. 
tinction in moral status between the man who contracts 
for the perjury of another and the one who contracts to 
commit such perjury. The fact that the former party may 
have parted with money, or valuable property, does not 
change the quality of his action, or give him higher claim 

_ to the consideration of a court of equity.” 

4 We have examined the numerous cases cited by appellee 
holding pre-emptor’s trustees of lands acquired by pre- 
emption. In each case the contest was between two pre- 
emptors, each claiming the land in dispute by reason of 
his settlement and improvement. Those authorities hold, 
and we think correctly, that the person making the first act- 
ual settlement and improvement was entitled to the land, 
but they are not applicable to the question involved in the 
case at bar. 

It is also insisted by counsel for appellee that Brush v. 
Ware, 15 Peters, 104, is decisive of this case. The facts, 
as disclosed by the report of that case, are briefly these : 
One Hockaday was a captain in the war of the revolution, 
and on account of such service he was, under an act of 
congress, entitled to certificates of 4,000 acres of land in 
the Virginia reservation in the state of Ohio. Hockaday 
died and a man by the name of Ware was appointed his 
executor. Ware obtained cer ificates for the lands and fraud- 
ulently assigned them t» Ladd, who located them. After 
the land was patented, Ladd sold a portion to Brush. An 
action was brought by the heirs of Hockaday to recover 
the land. The court sustained the action. The pre emp- 
tion law was not involved in that case. Had the land 
upon which Jones located the warrant been subject to pri- 
vate entry the decision in the cited case would be in point. 

Can the judgment entered in this case be upheld upon 
the theory that no agreement was entered into between 
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Robinson and Jones for the location of the warrant, but 
was placed in Mrs. Reeves’s hands to keep for Robinson, 
_and that Jones received and used the same with full 
knowledge that it was the property of the plaintiff? Rob- 
inson could undoubtedly follow the warrant into the land 
and have a trust declared in his favor, were it not that the 
land was not subject to private entry, and a title thereto 
could only be acquired under the pre-emption act. As 
that law prohibited Jones from obtaining the title in trust 
for any,person, the law will not raise a trust in favor of 
the plaintiff. It will not compel Jones to do what he 
could not lawfully contract. To enforce a trust in this case 
would be taking the land from the one who made the set- 
tlement, improvement, and entry to give it to one who had 
not in any manner complied with the law under which title 
could be obtained from the government. It would begiv- 
ing Robinson the benefit of Jones’s pre-emption right and 
make the title acquired by Jones’s entry inure to the ben- 
efit of another. This the law will not permit. (Perry on 
Trusts, sec. 131; 2 Story, Eq. Jur., sec. 12016; Leggett 
v. Dubois, 5 Paige, 114; Warren v. Van Brunt, supra.) 
As already stated, the testimony contained in the record 
is very conflicting. Is it established by a preponderance 
of the evidence that Robinson did not donate the warrant 
to Mrs. Reeves, but that she was to hold it for him? Mrs. 
Reeves is the only witness who testifies that she was to 
keep the warrant for plaintiff until he should return from 
California. She is contradicted by Robinson and Mr. and 
Mrs. Jones. The subsequent conduct of the plaintiff is 
entirely inconsistent with the theory that Mrs, Reeves was 
keeping the warrant for the plaintiff. His failure to in- 
quire of her about it for more than thirty years is a strong 
circumstance tending vo show he had no interest therein. 
Nor is it at all likely Mrs. Reeves would have given the 
warrant to Jones to use had it been left with her for safe 
keeping. The giving of the power of attorney by Rob- 
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inson to Jones, empowering him to assign the warrant to 
the old lady, if one was given, strengthens the claim of 
the appellants that the land warrant was given by the 
plaintiff to her for her own use and benefit. Robinson 
denies that such a power ever existed. Jones and his wife 
both testified that it was made and was, years afterwards, 
lost. They appear to be persons of integrity. On the 
trial the plaintiff called them as witnesses to testify in his 
behalf. While he was not concluded by their testimony, 
yet, by making them his witnesses, he in effect says that 
their statements under oath are generally entitled to credit. 
The judgment of the trial court was based upon the testi- 
_mony of Mrs. Reeves. ‘True, she was a disinterested wit- 
ness, and we have no doubt she gave the facts as she re- 
membered them. But the transaction testified to by her 
occurred nearly forty years before she gave her testimony. 
At the time of thetrial she was eighty-nine years old, and was 
nearly blind and deaf. It would not be strange, after the 
lapse of so many years, if her memory was not altogether 
accurate as regards what really occurred. ‘The burden was 
upon the plaintiff to establish by a clear preponderance of 
the evidence the essential facts relied on to create a trust. 
We conclude, therefore, that the evidence of Mrs, Reeves is 
not sufficiently clear, certain, and convincing as to author- 
ize its acceptance to the rejection of the testimony of the 
plaintiff and Mr. and Mrs. Jones. 

We have reached this conclusion without taking into 
consideration the deposition of Elizabeth Reeves, which 
appears to have been taken after the trial court had an- 
nounced what the decision in the case would be. It was 
on file before the judgment was actually rendered, and the 
bill of exceptions discloses that it was inspected by the 
trial court, but was not considered, on account of not being 
formally offered in evidence. In this deposition Mrs. 
Reeves testified, in effect, that she went to Missouri after 
the warrant because it belonged to her. Her deposition 
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tends to weaken the testimony she had previously given 
before the court, but as it was not offered in evidence in 
the court below it cannot be considered here. Had it been 
offered by the defendants it ought, and doubtless would, 
have been received and considered as evidence. 

Other questions are discussed by counsel, such as that the 
action is barred by the lapse of time and statute of limita- 
tions, which we will not consider, as we have already 
reached the conclusion, for the reasons already stated, that 
the plaintiff cannot maintain this action. The judgment 
will be reversed and the action . : 


DiIsMIssED. 
THE other judges concur. 


J.-R. JAcoss v. STATE oF NEBRASKA. 
[FILED DECEMBER 23, 1890.} 


Criminal Pleading: AN INFoRMATION alleging that W. T. was 
deceived of property by the false pretenses and representations 
of J. R. R. made to W. G. T., without alleging his agency for the 
principal, is not a sufficient allegation, nor is it Q. E. D. that J. 
R. J. intended to defraud W. T. 


Error to the district court for Dundy county. Tried 
helow before CocHRAN, J. 


’ 


A. A. McCoy, and J. N. Lucas, for plaintiff in error. 
Wiliam Leese, Attorney General, contra. 


Per CurraM. 


On September 18, 1888, in the district court of Dundy 
county, the plaintiff in error was tried by jury and con- 
3 
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victed on a plea of not guilty to an information by the 
proper officer charging him with obtaining money, $50, 
by false representations to William G. Thomas, the money 
being the property of William Thomas. 

It was substantially charged that the plaintiff in error 
on October 15, 1887, intending unlawfully and fraudu- 
lently to cheat and defraud William Thomas, did falsely, 
knowingly, designedly, and unlawfully pretend to Will. 
G. Thomas that he was the owner of a certain pair of 
mares ; that, by means of the false representations, he ob- 
tained from Will. G. Thomas $50 and the personal prop- 
erty of William Thomas. 

It is set up by the plaintiff in error that the court erred 
in proceeding to trial against his protest and exception; and 
that the information does not charge the offense of obtain- 
ing money by false pretense, but by false representation, 
which are not the words of the statute, and that the lan- 
guage of the statute must be followed strictly. 

These and the other errors assigned and argued on be- 
half of the plaintiff in error are overruled, as no reversible 
error appears as to the proceedings at the trial; and it is 
not questionable that false pretense is substantially charged 
in the information. 

It was, however, competent to allege that the false rep- 
resentations of ownership of the property, for which a chat- 
tel mortgage was given as security for the loan of $50, were 
made to an agent, who had authority to make the loan; it 
would be a sufficient allegation, notwithstanding the prin- 
cipal did not interfere, nor act upon the repYesentations, 
otherwise than through his agent. In this case the infor- 
mation fails to allege that the false representations and false 
pretenses were made to William G. Thomas, ‘as the agent 
of William Thomas, whose property alone was obtained. 

In the opinion and brief of the attorney general, who 
appeared and argued the case to the court for the state, 
this defect was fatal to a legal conviction in the court be- 
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low—maintaining that to allege that William Thomas was 
fraudulently deceived of property by false representations 
made by J. R. Jacobs to Will. G. Thomas is not a sufficient 
allegation, nor isit Q. E. D. that Jacobs intended to defraud 
William Thomas. With this opinion and argument of the 
attorney general the court is content. 

The conviction in the court below is reversed, and the 
information against the plaintiff in error is 


DISMISSED. 


THE other judges concur. 


FREDERICK CLAUS ET AL. V. W. E. HARDY ET AL. 
[Finzp DECEMBER 23, 1890.] 


i. Liquors: LicENSE: ACTION FOR OBSTRUCTING IssuE. In an 
action of C. & O. against H. & P. and M., for maliciously ob- 
structing their application for license to vend malt, spirituous, 
and vinous liquors, an allegation that the city council ordered 
the city clerk to issue such license to the plaintiffs upon the 
payment of the license fee of $1,000, which they took with them 
and tendered to the city treasurer, and demanded of the city 
clerk to issue and deliver to them the license, which demand the 
clerk, being instigated by the other defendants, H. & P., wrong- 
fully refused, held, not sufficient to constitute a cause of action. 


2. : : PAYMENT OF Fee NECESSARY. Under sec. 5, 
chap. 50, Comp. Stats., known as the Slocumb law, an appli- 
cant, granted license to sel] malt, spirituous, and vinous liquors 
upon payment of the amount of the license fee, is required to 
pay the same into the treasury before the issuance of the license, 
aud no formal tender of the amount to the treasurer, without 
payment, will support an action against another officer refusing 
to issue the license. 


Error to the district court for Lancaster county. Tried 
below before F1ievp, J. 
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Pound & Burr, for plaintiffs in error. 
Chas. EF. Magoon, contra. 
Coss, Cu. J. 


The plaintiffs in error, on December 26, 1888, brought 
their action against the defendants in the court below, set- 
ting up that in September, 1888, they, having rented the 
premises known as the main storeroom of the Stubblefield 
building, on Eleventh street, in Lincoln, for a term of five 
years, made the regular and proper application to the city 
council of Lincoln, in Lancaster county, for a license to 
sell malt, spirituous, and vinous liquors in the said store- 
room; and that they in all respects conformed to all the 
ordinances of said city, and the laws of the state, in every 
particular; and at all times were entitled to receive such 
license and enter into said business; but that the defend- 
ants, intending to liurt, injure, and damage them, and to 
wrongfully and maliciously prevent them from obtaining 
such license, and to harass them with great delay and vex- 
atious litigation, and without reasonable or probable cause, 
declaring that they would prevent them from obtaining such 
license, regardless of damages, or right, or wrong to them- 
selves, or to the plaintiffs, wrongfully, maliciously, and 
without reasonable or probable cause, caused to be filed in 
the office of the city clerk, with the defendant Manley, 
who was city clerk, and is brother-in-law of defendant 
Hardy, a remonstrance to the issuing of such license, and 
sought by all means in their power to delay the issuing of 
the same, so that the fiscal year thereof would nearly ex- 
pire, and cause these plaintiffs to pay $1,000 for the sanie, 
and thereby damage them as much as possible, and prevent 
them from obtaining snch license. 

Notwithstanding the remonstrance, the city council over- 
ruled the objections and ordered the city clerk to “issue 
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the license to these plaintiffs upon the payment of the license 
fee of $1,000, which $1,000 these plaintiffs took with them 
and tendered the same to the city treasurer of said city and 
demanded of defendant Manley that he issue and deliver 
said license to plaintiffs, which demands said Manley, being 
instigated by said Hardy & Pitcher, wrongfully and ma- 
liciously refused, and declared that under no circumstances 
would he issue or deliver said license to plaintiffs.’ And 
upon the order of the council to issue the license the defend- 
ants, intending to injure and hurt the plaintiffs, imme- 
diately filed a notice of, and did, wrongfully and maliciously, 
appeal the cause to the district court of this county, where 
they attempted to, and did, wrongfully and maliciously, de- 
lay the action from a speedy hearing until the month of 
December following, when the court affirmed the order of 
the city council and gave judgment for plaintiffs against 
defendants Hardy & Pitcher, whose names alone appeared 
as remonstrators, and from which final judgment they, 
with the intentions and designs stated, are now attempting 
to carry the cause to the supreme court, to the plaintiffs’ 
damage $1,500. 

The defendants demurred, stating that the facts set forth 
are not sufficient to constitute a cause of action against them. 

On June 27, 1889, the demurrer was argued and consid- 
ered and was sustained, to which the plaintiffs.excepted, and 
on July 15 following the plaintiffs in court electing to 
stand upon their petition, the cause was dismissed with 
judgment for the defendants’ costs. This judgment, on the 
demurrer, is assigned as error by the plaiutiffs. 

It will not be contended that this was brought as an 
action to recover for malicious prosecution; and, however 
analogous to such a cause its origin may seem to have been 
in the obstructions of the defendants complained of, it is 
wholly outside of the record, as a separate cause of action, 
required to be stated separately, and is foreign to the errors 
assigned. 
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The plaintiffs’ cause of complaint is, that license to sell 
liquors, at a certain place, for a certain period, was not 
issued to them according to law; their loss and miscarriage 
arose from that fact. They allege “that the city council 
overruled the remonstrators and ordered the city clerk to. 
issue the license upon the payment of the license fee of 
$1,000, which they took with them and tendered the same- 
to the city treasurer, and demanded of the city clerk, the 
defendant Manley, that he issue to them the license, which 
he refused.” 

Sec. 5, chap. 50, Comp. Stats., 554, provides that the- 
license may be issued, in the statutory form laid down,. 
when the applicant has “filed his petition and bond accord- 
ing to law, and paid into the treasury the sum imposed on 
him as a vendor of malt, spirituous, and vinous liquors.” - 
The tender of the amount, imposed upon them as vendors, 
to the city treasurer was not acompliance with the order of 
the city council, or the requirement of thelaw. It did not 
justify the defendant Manley in issuing the license to the- 
plaintiffs. 

It is not alleged that the treasurer refused to accept the: 
money so tendered and receipt to the plaintiffs for it. In 
such case they had their remedy against the treasurer, that 
of mandamus, a direct and speedy remedy, which would 
have indemnified their vexations and superseded the errors. 
of the present suit. The judgment of the district court is. 


AFFIRMED. 


THE other judges concur. 
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Henry Nunn v. Home Insurance Co. 
{FILED DECEMBER 23, 1890.] 


1. Replevin: Demann oF PROPERTY: REFUSAL. Where the 
plaintiff has delivered property to defendant, and defendant 
merely detains it, it is necessary that the plaintiff first make de- 
mand for it to maintain replevin; and in such case, a refusal, in 
order to excuse defendant, must be a qualified refusal based upon 
reasonable grouuds; it must not be absolute, otherwise it will 
be conversion, unless there is established an adverse right to im- 
mediate possession. (Cole v. W. S. L. & P. Ry. Co., 21 Mo. App. 
Rep., 443.) 


A refusal, qualified by a sole ground 
other than that relied upon at the trial, and in this court on 
error, held, equivalent to an absolute and unqualified refusal. 


Error to the district court for Howard county. Tried 
below before Harrison, J. 


Henry Nunn, and Paul & Templin, for plaintiff in error. 
Darnall, Babcock & Kendall, contra. 
Coss, Cu. J. 


This was an action of replevin brought before a justice 
of the peace of Howard county by the Home Insurance 
Company, of New York, defendant in error, against 
Henry Nunn, plaintiff in error. The property replevied 
consisted of two registers of Home Insurance Company; 
fifty signed blank fire policies of Home Insurance Com- 
pany ; twenty-five signed blank fire policies, Home Insur- 
ance Company; twenty-five signed blank farm policies of 
Home Insurance Company; fifty signed blank renewals of 
Home Insurance Company; one hundred daily reports, 
Home Insurance Company ; fifty monthly reports, Home 
Insurance Company; two hundred envelopes, printed ad- 
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dress, To Home Insurance Company; one commission and 
frame, two glass signs, Home Insurance Company ; one 
tin sign, Home Insurance Company ? one wood sign, Home 
Insurance Company, of the value of $100. 

There is no record here of the case in the justice’s court ; 
but we are informed by the brief of counsel that there was 
a finding and judgment in that court for the plaintiff, and 
that there was an appeal to the district court. The above 
list of property is taken from the transcript of the plead- 
ings in the district court. In that court there was a trial 
to the court, a jury being waived by the parties. There 
was a finding and judgment for the plaintiff. 

The defendant, upon error, makes the following assigu- 
ments: 

1. The court erred in finding the defendant herein to 
be the owner of and entitled to the immediate possession, 
of the property. 

2. The findings, judgment, and decision of said court 
are not sustained by and are contrary to the evidence. 

3. The findings, decision, and judgment are contrary to 
the law of the case, and contrary to the statutes of Ne- 
braska. , 

4. The court erred in overruling the motion of the 
plaintiff herein for a new trial. 

It appears from the evidence that the plaintiff in error 
was, some time in or about the year 1880, by H. E. Palmer, 
general agent of the Home Insurance Company of New 
York, appointed local agent of that company ; that he gave 
a bond as required by the general rules and regulations of 
the company, which was forwarded to the géneral office of 
the company at New York, and that either in the month of 
April or May, 1887, Mr. Nunn was by the same au- 
thority removed as such local agent and his successor ap- 
pointed; that at or about the time of such removal and 
appointment of his successor, demand was made of Mr. 
Nunn by H. E. Palmer, as general agent of the defendant 


Vou. 31] SEPTEMBER TERM, 1890. 41 


Nunn y. Home Ins. Co. 


in error, for the above enumerated articles as the property 
of said Home Insurance Company; that Mr. Nunn re- 
fused to deliver the said property unless or until his bond 
should be returned and delivered back to him. 

It further appears that there was, for the year 1886, in the 
county of Howard, the county of the residence and local 

"agency of the plaintiff in error, assessed for taxation against 
the Home Insurance Company of New York the valnation 
of $470.90, against which there were assessed taxes to the 
amount of $19.30, which were paid by H. E. Palmer on 
the 24th day of May, 1887. The above valuation was 
of premiums received in the said county by said company 
in the year 1885, and was given in for assessment by Mr. 
Nunn as agent. 

There are two points presented by plaintiff in error in 
the brief of counsel : 

First, that the removal of plaintiff in error as agent of 
the company, and the demand of the property of the com- 
pany (called supplies) were made at one and the same time; 
that the only removal proved was the demand of the sup- 
plies. ; 

As applicable to this point H. E. Palmer testified to the 
effect that on the 21st day of May (or April), 1887, he 
removed Mr. Nunn as agent and appointed another agent 
as his successor. He further stated, “T recollect of calling 
at the office for them (the articles replevied) in the morning 
and Mr. Nunn saying he wouldn’t deliver them without his 
bond.” He was not cross-examined upon this point. Mr. 
Nunn, testifying in his own behalf, stated as follows: 

Q. Do you remember the occasion of Mr. Palmer com- 
ing to your office and demanding the supplies of the Home 
Tnsurance Company ? 

A. Yes, sir. 

Q. You may state what offer le made to you, if any, in 
reference to receipting to you for your bond to the com- 


pany? 
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A. Mr. Palmer said to me, after I had asked him if he 
had my bond, after he had told me that he had it not, and 
after I told him that I wanted my bond, that he would 
give mea receipt against the bond and 1 told him I pre- 
ferred having the bond. 

From the above it appears that at the time of this inter- 
view between Palmer and Nunn, it was understood by Mr. © 
Nunn that he was no longer the agent of the company. He 
did not base his refusal to deliver up the property upon the 
ground that he was still the agent of the company bnt solely 
upon the ground that the company was in possession of his 
bond. 

Second—That at the time the demand was made for the 
supplies there were $19.30 taxes standing against the Home 
_ Insurance Company due and unpaid for the year 1886; 
that the said taxes were paid by the company after the com- 
mencement of this action, and at the time of the demand by 
H. E. Palmer for said property Henry Nunn was person- 
ally liable for said taxes under the statute cited. 

Section 38 of chapter 77, Comp. Stats., provides that 
“each and every insurance company transacting business 
in this state shall be taxed upon the excess of premiums 
received over losses and ordinary expenses incurred within 
the state, previous to the year of listing in the county where 
the agent conducts the business, properly proportioned by 
tlre company at the same rate that all other personal prop- 
erty is taxed, and the agent shall render the list and be 
personally liable for the tax.” : 

Section 140 provides that “when property is assessed to 
any person as agent for another, or in a representative ca- 
pacity, such person shall have a lien upon such property, 
or any property of his principal in his possession, until he 
is indeninified against the payment thereof, or, if he has 
paid the tax, until he is reimbursed for such payment.” 

Doubtless the facts bring this case within the principle 
and reason of the law, if not within its letter. But it is 
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apparent that at the demand and refusal the plaintiff in 
error did not rely upon his lien upon said goods as an 
indemnity against his liability for the taxes thereon, but 
based his refusal solely upon the outstanding bond. In 
Phillips on Evidence, vol. 3, p. 541; the author says: “A 
demand and refusal is only evidence of a conversion ; before 
it is entitled to any right whatever it must be proved 
that the party making the refusal had it in his power to 
deliver up the articles demanded. And a mere qualified 
refusal, if the grounds for not delivering the property are 
reasonable, will not amount to a conversion, * * * 
But where the defendant is proved to be in possession of 
the plaintiff’s goods, and on their being demanded gives an 
unqualified refusal, he will be guilty of a tortious conver- 
sion, unless he can establish an adverse right to the im- 
mediate possession.” Although the author is here speak- 
ing of trover, what he says is equally applicable to replevin, 

‘and was so held in the case of Cole v. W., St. L. & P. Ry. 
Co., 21 Mo. App. Rep., 443. 

In the case at bar the refusal was not unqualified; but 
the only claim by which it was qualified was one other 
than that relied upon at the trial, and in this court, so far 
as the claim of defendant (plaintiff in error) that he had a 
lien upon the property for his indemnity against his lia- 
bility for taxes is concerned, his refusal to deliver the 
property on demand was unqualified. 

The claim that defendant was entitled to hold the said 
property until his bond was returned and delivered up to 
him, which he made at the time of the demand, was un- 
tenable and is not presented or’ relied on in the brief of 
counsel. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur. ’ 
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STATE, EX REL. GEoRGE W. Post, v. THomas H. Ben- 
TON EP AL. 


[FILED DECEMBER 23, 1890. ] 


Bank Examiners: CoMPENSATION. Under the act of March 29, 
1889, requiring banks, corporations, firms, and individuals trans- 
acting a banking business to report their resources and liabili- 
ties to the auditor of public accounts, and providing for their 
yearly examination, the fees of bank examiners, appointed by 
the board of state officers under the act, are to be strictly in 
conformity to section 8 of the act, and any resolution or order 
of the board of state officers prescribing any other rule or rate 
of compensation is without authority and void. 


ORIGINAL application for mandamus, 
E. A. Gilbert, for relator. 

William Leese, Atlorney General, contra. 
No briefs filed. 

Coss, Cu. J. 


The relator presented his information December 4, 1889, 
applying for a peremptory writ of mandamus to compel 
the auditor of public accounts, the treasurer of state, and 
the attorncy general, as a board of bank supervisors, for the 
appointment of bank examiners under an act of the legis- 
ture of the state entitled “An act to require corporations, 
firms, and individuals transacting a banking business to 
make reports of their resources and liabilities to the aud- 
itor of public accounts, and to provide for the examination 
of the affairs of such banking institutions, and to fix a 
minimum capital for the transaction of a banking business, 
punish the receiving of deposits by insolvent banking in- 
stitutions, and to provide for winding up their affairs, and 
to repeal sectious one, two, and three of chapter eight of 
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the Compiled Statutes of 1887,” approved March 29, 1889, 
to revise and rescind the rate of compensation to be paid 
for the service of bank examiners. 

The relator sets np that he is a stockholder in the Ta- 
mora State Bank, and of other banks organized under the 
laws of this state at various places. 

If. That the legislature of this state at its twenty-first 
session passed the act referred to. 

Til. That by its provisions the auditor, treasurer, and 
attorney general are constituted a quasi board to appoint 
the bank examiners therein provided, to exercise a general 
oversight of the operations of the act, and the examination 
of the banks of' the state. 

IV. That said board met and organized on July 1, 1889, 
and appointed A. P. Brink, J. C. McNaughton, and 
Thomas EH. Sanders bank examiners, who qualified and 
entered upon their duties. 

V. That section 8 of the act provides that “every person 
appointed to examine the affairs of any bank, corporation, 
jrm, or individual transacting a banking business shall re- 
ceive compensation for such examination at the rate of $10 
for each day by him employed in such examination, which 
shall be paid by the bank, corporation, firm, or individ- 
ual whose affairs are examined ; Provided, that the fees paid 
by any such corporation, firm, or individual for any such 
single examination shall not be less than $10 nor more 
than $20.” 

VI. That said board, on July 1, 1889, made an order 
_ authorizing and requiring said bank examiners to charge 
$20 each in all cases as the fees of examiners without refer- 
ence to the time employed, which order was without au- 
thority of law, and said board is not vested with judicial 
discretion to fix the amount to be charged for such exami- 
nations, which is fixed by the act, and said examiners re- 
fuse to cxamine banks unless they are to be paid the sum 
of $20 regardless of the time spent in making the same. 
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VII. That on October 31, 1889, the defendant, T. E. 
Sanders, one of the examiners, examined the Tamora 
State Bank, spending only the fraction of one day, and 
also examined the other bank in the village of Tamora on 
the same day, and required each to pay therefor the fee of 
$20, which sum was so paid. 

The relator prays that a peremptory writ of mandamus 
may issue to said state officers, acting as such board, com- 
manding them to rescind said order authorizing the charge 
of $20, and that said examiners be required to perform the 
duty of bank examination in the manner specially provided 
by law, and for the fees provided in the 8th section of the 
act. 

The respondents answered, admitting the allegations of 
paragraphs two, three, four, and five of the relator’s infor- 
mation. 

II. In answer to paragraph VI, they set up that un- 
der the provisions of the banking act of March 29, 1889, 
the examiners are allowed $10 for each day emp'oyed in 
any examination, to be paid by the bank, and at no time 
has either of them ever received any compensation in ex- 
cess of $10 for each day employed. 

ITI. They further say that section 8 of said act provides 
that the fees paid by any bank for any single examination 
shall not be Jess than $10 nor more than $2"), and that no 
bank is required to pay for more than one examination in 
any one year; that in pursuance of said provision the three 
respondents first mentioned made the order charging each 
bank examined the sum of $20 as a fee only after a full 
investigation of the time actually employed in examining 
the affairs of any bank, and upon finding that more time 
than one day was actually required in completing an ex- , 
amination, that the sum so charged is reasonable and just, 
and that if the time actually spent in a bank building was 
only charged for, many banks that require three days’ time 
to examine their affairs would only be required tu pay the - 
sum of $10. 
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The affidavits of Examiners Sanders, McNaughton, and 
Brink are hereto attached, marked A, B, and C, and made 
a part of respondents’ answer. 

Respondents deny that the examiners, or either of them, 
ever refused to examine a bank unless a fee of $20 was 
paid, but alleged the fact that no bank has refused to pay 
that fee, and that in every instance an examination of the 
bank’s books is first made before any fee is asked or com- 
pensation received. - 

TV. Respondents in answer to paragraph VII allege 
that on October 31, 1889, Sanders, the examiner, did ex- 
amine the Tamora State Bank; leaving Utica he reached 
Tamora about 11 o’clock A. M., and immediately after din- 
ner commenced his examination and continued it until 6 
o’clock P. M., discovering irregularities which required ad- 
ditional time for examination: I. The articles of incorpo- 
ration were not signed. II. The records were not signed. 
IIT. The book of certificates showed that all of the certifi- 
cates of stock were issued to J. T. Jones, the’cashier. IV. 
That the name of the relator did not appear on said book 
as a stockholder. V. It was found to be necessary to open 
a correspondence with the bank’s correspondents in order to 
verify the statement as shown by the books of the bank. 
VI. And further, that the names of the shareholders should 
be made to appear on the bank books, or, the individual _ 
liabilities should be made to appear, showing that the bank 
had property of the cash value as required by law above 
incumbrances and in excess of liabilities; that after making 
the examination, it occupied the examiner more than one- 
half the day’s time to verify the accounts on the bank’s 
books, to make out and send to the auditor of public ac- 
counts a report of said bank; that he did, on the evening of 
October 31, examine the bank of A. J. Williams & Co., 
from 6:30 P. M. until after 10 P. M.; that during A. M. of 
November 1, the examination was continued and it was 
found necessary to visit its correspondent at Seward to 
verify its statement. 
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V. The time actually employed in completing the exam- 
ination of the Tamora State Bank was more than one and 
one-half days, and is yet incomplete, and will probably ne- 
cessitate another visit to the bank. 

‘VI. The time actually employed in completing the ex- 
amination of A. J. Williams & Co.’s bank was more than 
two days, and each paid the examiner $20. 

VII. Respondents further say that an examination cannot 
be properly made and completed of any bank in this state in 
less than two days, and they deny each and every other 
allegation in the relator’s information contained. 

No brief is filed in the case by the relator, nor is there 
any evidence submitted in support of the information. 
From this fact, we are not informed upon what principle 
the court is asked to enforce, by mandamus, the duty of 
the board of state officers to rescind the resolution and or- 
der relating to the fees of bank examiners. 

In High’s work on Extraordinary Legal Remedies, sec. 
32, the author says, “it is to be premised that the jurisdic- 
tion by mandamus over the official acts of public officers 
is exercised for the purpose of stimulating rather than re- 
straining their action, And while officers who are back- 
ward or dilatory in the exercise of their functions may 
properly be set in motion by mandamus, yet when they are 
proceeding to discharge a duty imposed upon them by law, 
they are no longer subject to the control of the writ.” 

While I find no authority under the act of March 29, 
1889, creating the board of state officers known as the 
“banking board,” to formulate by resolution or order, 
rules for the regulation of bank examiners providing for 
the examination of the affairs. of banks, corporations, 
firms, and individuals transacting a banking business, I am 
equally ata loss to find any authority or rule compelling 
them to expunge and rescind their resolution and order, in 
case they have so established them, and even though it be 
conceded that such rules are without the authority of law. 
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An additional rule laid down by the author cited is that 
the “relator on whose application the relief is sought should 
show some personal interest in that which he seeks to en- 
force, and that mandamus will not lie to compel action 
upon the part of public officers, where it is apparent that 
the relator has no direct interest in the action sought to be 
coerced, and that no benefit can accrue to him from its 
performance.” 

To authorize relief in this case, it must clearly appear 
that there is a specific ministerial duty on the part of the 
respondents to be performed in which the relator is directly 
interested. 

The relator alleges that he is a stockholder in the Ta- 
mora State Bank, at Tamora, and in other banks organ- 
ized under the laws of this state at various places, and that 
said board, on July 1, 1889, being in session to consider 
the enforcement of the. act of March 29, 1889, passed a 
resolution and entered an order requiring the bank exam- 
iners to charge $20 each, in all cases, as the fees for exam- 
inations, without reference to the time employed or to the 
provisions and restrictions of the eighth section of the act, 
and alleges further, that on October 31, 1889, the defend- 
ant Sanders, in pursuance of such order, visited Tamora, 
and examined the Tamora bank, spending only the frac- 
tion of one day, and, at the same time, examined the 
banking business of A. J. Williams & Co. on the same 
day, requiring each to pay the fee of $20 for his services, 
whereas he was entitled under the law to but $10 for each 
examination. 

The respondents admit the second, third, fourth, and 
fifth paragraphs of the information, traverse all others, 
and deny circumstantially the allegation as to the time 
spent in examination at Tamora, alleging that in the first 
instance it was one and a half days, and in the second 
two. 

Whatever the information shows, or tends to show, it 

4 
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certainly fails to show that the relator has any direct legal 
interest in the ministerial act or obligation which he seeks 
to enforce on the part of the respondents. : 

When this application was submitted, it was the in- 
formal request of counsel, on either side, that whatever 
might be the result as to the writ of mandamus, the court 
should express an opinion as to the authority of the bank 
examiners under the resolution of the board of state offi- 
cers created by the act of March 29, 1889, to exact and 
receive of each bank, corporation, firm, or individual tran- 
sacting a banking business, for the examination provided 
by section 8, the sum of $20. 

At the hearing, we were all of the opinion that the lan- 
guage of the section referred’ to, “that every person ap- 
pointed to examine the affairs of any bank, corporation, 
firm, or individual transacting a banking business shall 
receive compensation for such examination at the rate of 
ten dollars for each day by him employed in such examina- 
tion,” was clear and specific, and free from ambiguity ; and, 
together with the proviso, “that the fees paid by any such 
corporation, firm, or individual for any such single exam- 
ination shall not be less than ten dollars, nor more than 
twenty dollars,” left no room to doubt that it was the leg- 
islative intention that the examiners should discharge their 
duties, and work their functions, by the day, at the rate 
of ten dollars per day; and if their duties employed 
them in the examination of any one bank less than one 
day, “ that the fees paid for such single examination should 
not be less than $10,” and that any additional time em- 
ployed, beyond one day, should be paid for at the same 
rate, but not to exceed one additional day, or $20. The 
reason of the law seems to be clear. This compensation is 
paid by the banking concerns examined. That banker 
whose books, accounts, and financial affairs are properly 
kept could scarcely be subjected to more than one day’s 
charges by the examiner, while one whose affairs could not 
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be readily’ understood, from unintelligible books and ac- 
counts might be the subject of two days’ examination and 
double fees. This rule is therefore reasonable, and tends to 
encourage careful methods in the important transactions of 
banks. 

It was, doubtless, expected by the framers of the act 
that the compensation to the examiner or examiners, pro- 
vided under the rule stated, would exceed the sum of 
$2,000 to each, over traveling expenses; hence the second 
proviso to the section, that all fees collected by any such ex- 
aminer in excess of $2,000, and all necessary traveling 
expenses, should be paid into the state treasury. 

It is clear from the whole act that no authority is vested 
in the board of state officers, or in the examiners them- 
selves, to change the rule or the rate of compensation to 
examiners, for any cause or reason whatever, whether the 
expectations of the legislature be realized or not. The 
writ will be 

DENIED. 

THE other judges concur, 


JOHN FiIrzGERALD vy. DENNIS BREWSTER. 
[FILED DECEMBER 23, 1890.] 


Limitation of Actions: RreaL EsTaTs. An action for the re- 
covery of the title or possession of lands, tenements, or heredit- 
aments can only be brought within ten years after the canse of 
such action shall have accrued. (Civil Code, sec. 6.) 


Error to the district court for Lancaster county, Tried 
below before Frevp, J. 


Marquett, Deweese & Hall, for plaintiff in error, cited, 
contending that possession, to be adverse, must be under 
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claim of right: Gatling v. Lane, 17 Neb., 79; ‘Jackson v. 
Johnson, 5 Cow. [N. Y.], 92; Dlagee v. Magee, 37 Miss., 
152; Angell, Lim., 410-11; Gay v. Mitchell, 35 Ga., 141; 
Brown v. Gay, 3 Me., 126; McNamara v. Seaton, 82 IIL, 
498; Skinner v. Crawford, 54 Ta, 119; Wood, Lim., 
513; Colvin v. R. V. Land Ass’n, 23 Neb., 80; Ewing v. 
Burnet, 11 Pet. (U.S.],41; McCracken v. San Francisco, 
16 Cal., 635. 


A. H. Blodgett, contra, cited: Horbach v. Miller, 4 Neb., 
47; Haywood v. Thomas, 17 Id., 241; Tex. v. Pflug, 24 
Id., 669; Levy v. Yerga, 25 Id., 766. 


Coss, Cu. J. 


This is an error case to the district court of Lancaster 
county. The action was ejectment, brought by plaintiff 
to recover lots 1 and 2 in the Lincoln Land Company’s 
subdivision of lots 11 and 12, of block 84, city of Lin- 
coln, Lancaster county, Nebraska—plaintiff claiming that 
he was the owner in fee simple of said property. Defend- 
ant pleads the statute of limitations, and claims the lots 
by reason of ten years’ adverse possession. 

Upon the second trial there was a verdict and judgment 
for the defendant. A new trial being denied him, the 
plaintiff brings the cause to this court on error, and al- 
though several errors are assigned in the petition in error, 
but two are relied on, or presented in the brief and argu- 
ment of the counsel, to-wit: That the verdict and judg- 
ment are not sustained by the evidence, and that the court 
erred in its opinion and judgment overruling the plaint- 
iff’s motion for a new or third trial. These two assign- 
ments will necessarily be considered together. 

The defendant, being sworn as a witness in his own be- 
half, testified that he lived on the lots in question and that 
he occupied the whole of lots 1 and 2; that he built his 
house and lived there in September, 1875; that in 1876 he 
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filled up the lots, which were low and partly covered by 
water, and fenced one of the lots and about half of the 
other one, and set out trees on the lots, and cultivated the 
whole of both lots; that the house which he built on said 
place is 12 by 18 feet, one story in height; that he had a 
barn, coal house, and other outhouses on the lots; that he 
had lived there and cultivated the lots ever since 1875; 
that his family consisted of himself and one boy since 
1874; that he moved on said property with the intention 
of making it his home; that he had always called the 
premises his own; the improvements were put up without 
the consent of the plaintiff; that he put them up on his 
own account; that he did not know who the lots belonged 
to when he went there; that he found out that fall “in 
October, when the surveyors came on.” 

On cross-examination, he stated, Henry Kelkenberg lived 
near the lots when he first went down there; that he told 
Kelkenberg when he first went down that the lots were his. 
I here copy the continuation of defendant’s testimony, be- 
ing the part specially relied on by plaintiff in error. 

Q. What sort of title did you have to these lots when 
you told Kelkenberg that you owned them? 

A. By living on them ten years I gained peaceable 
possession. 

Q. Had you lived on them ten years when you told him 
so? 

A. Not ten 
sion. 

Q. Who told you that ten years would give you peace- 
able possession? 

. Mr. Blodgett. 

. When did he tell you that? 

In 1875. 

. You consulted him? 

. Yes; he went down there and showed me the ground. 
. Did Blodgett tell you they would be yours? 


I got ten years’ peaceable posses- 


OPOPopr 
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A. Yes; he said, “Go on and settle and live there ten 
years, and they will be yours.” 

Q. 163. Yon say you told Mr. Kelkenberg, two years. 
ago that you owned these lots? 

A. Of course I owned them. 

Q. When did you first tell Mr. Kelkenberg that you 
owned them? 

A. Well, it is about four years ago. 

Q. 165. That is the are time you ever told him? 

A. Yes, sir. 

Q. 166. Is he the first party you ever told you owned 
these lots? 

A. He is the only person I ever told. 

Q. How long ago? 

A. I can’t tell you. 

Q. Four years ago? 

A. Yes, six or eight years ago, 

Q. 169. You didn’t say much about owning these lots, 
did you, until after you had been in possession ten years? 

A. No. 

Q. It takes ten years to make a title? 

A. Yes, it takes ten years. 

Q. You didn’t say much about it until after you had 
made your title good? 

A. I wanted to have a sure thing of it. 

Q. So you just let the time run along, and didn’t say 
much to anybody until after you had been there ten years? 

A. No. 

Q. Blodgett told you to keep still? 

A. No, sir; anybody’s judgment would know better. 
Do you think I am a fool? 
* * * * * * * * 

Q, 185. You had possession of these lots ten years in 
1888? 

A. Yes, sir. 

Q. 186. How long had you been there before you com- 
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menced claiming the lots as yours—two, or three, or four 
years? 

A. Oh, longer than that. 

Here is defendant’s own testimony that he had been oc- 
cupying said lots more than four years before he commenced 
claiming them as his own. ' 

Q. 187 (which is a continuation of the same question). 
Five years? 

A. Yes, ten of them. 

A. (To Q. 193). He (meaning Blodgett) told me if I 
lived there ten years, I would gain peaceable possession. 

Q. 195. Did you live there eight or ten years before you 
claimed the lots as yours? 

A. No. 

Q. What made you tell them you owned the lots before. 
that? . 

A. I didn’t tell them before that. , 

* * * x * * * * 

Q. 199. Did you tell people these were your lots before 
you had lived there ten years? 

A. I claimed them as my own. 

Q. 201. You had not been there ten years at that time? 

A. Yes, sir. 

Q. You had been there ten years. Was this before you 
told people these lots were yours? 

A. Yes; I had filled it up, and made it. 

Q. Did you not tell them that before? 

A. No; I claimed it as my own. 

There was other evidence that the defendant went onto 
the lots in either 1875 or 1876, built a house thereon and 
lived there ever since. It appears from the whole evidence 
that the defendant went onto the lots without color of title, 
and, as he says, without knowing, or in fact pretending to 
know who owned them, but with the intention of acquiring 
the title by adverse possession. He knew, or was advised, 
that ten years’ adverse possession would give him the title. 
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The position of the plaintiff, as I understand it, is, that 
in order to make the defendant’s title adverse, and to set 
the ten years’ limitation in motion, he must have believed, 
or at least have claimed, that he bad the exclusive title at 
the time of his entry, and for the entire ten years of occu- 
pation, and that his evidence not only fails to establish and 
sustain these facts, but on the contrary negatives them. 
The point thus presented is one of no little difficulty. Had 
the defendant rested his case upon his acts alone, and left 
the court and jury to place that construction upon the fact 
and circumstances of his entry and ten years of occupation 
of the lots, which the principles and presumptions of .the 
law would warrant, and they had come to the same con- 
clusion which they did, the verdict and judgment would, 
‘without doubt, under the decision of this court in the case 
of Gatling v. Lane, 17 Neb., 80, and cases there cited, be 
upheld. But the question remains, what, if any effect, 
shall be given to the evidence of the defendant negativing a 
claim on his part to be the owner at that time, and estab- 
lishing the quo animo with which he entered upon the lots’ 
to be, to acquire a title by virtue of the statute of limitations. 

Having made a somewhat thorough and exhaustive ex- 
amination of the authorities, I find it utterly impossible to 
reconcile them upon the point thus raised. The earlier 
cases generally hold that to make a holding adverse, the 
premises must have been entered upon, or at least held for 
the entire statutory period under color of title, or claim of 
right. But there are early cases which hold that notorious 
and exclusive possession without right (or claim of right) 
constitutes a disseizin. (See Melvin v. Proprietors, ete., 5 
Met., 15; Towle v. Ayer, 8 N. H., 57; Poignard v. Smith, 
8 Pick [Mass.], 272.) And it would logically follow that 
when the real owner is disseized by the actual entry of a dis- 
seizor the statute will begin torun. I find that nowhere 
it is held that honesty of purpose in one who enters upon 
the land of another is necessary to a disseizin. 
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In the case of Yetzer v. Thoman, 17 O.St., 130, which 
was a suit involving a disputed boundary between two ad- 
joining land-owners, the trial court charged the jury that 
“An entry of one nian on the land of another is an ouster 
of the legal possession or not, according to the intention 
with which it is done. By the law the intention guides 
the entry and fixes its character,” etc. In reversing the 
judgment in this case the supreme court, in the opinion, says: 
“We are of the opinion that this charge is erroneous. We 
think that under our statute of limitations, if a party 
establish in himself, or in connection with those under 
whom he claims, an actual, notorious, continuous, and ex- 
clusive possession of land for a period of twenty-one years, 
he thereby, except as to persons under disability, acquires 
a title to the land; and this, irrespective of any question 
of motive or mistake.” The opinion also quotes that of 
the supreme court of errors of Connecticut, in the case of 
French v. Pearce, 8 Conn., 439, as follows: “The posses- 
sion alone, and the qualities immediately attached to it, are 
regarded. * * * If he intends a wrongful disseizin, his 
actual possession for fifteen years gives him a title, or if he 
occupies what he believes to be his own, a similar posses- 
sion gives him a title. Into the recesses of his mind, his 
motives or purposes, his guilt or innocence, no inquiry is 
made. It is for this obvious reason that it is the visible 
and adverse possession, with an intention to possess, that 
constitutes its adverse character, and not the remote views 
or belief of the possessor.” 

In our own cases, I think without an exception, the party 
invoking the protection of the statute, entered and held 
the premises under color and claim of title, and yet the 
writers of the several opinions have in some instances 
found it more convenient to dispose of the cases upon the 
holding alone, rather than upon such holding under color 
and claim of title based upon papers void upon their face; 
and thus followed the cases of Yetzer v. Thoman, supra, 
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and Campau v. Dubois, 39 Mich., 274, or rather the sylla- 
bus of the latter case. Our decisions are in great part 
based upon the modern view of statutes of limitations, as 
statutes of repose, rather than of presumption. 

In the case at bar the entry of the defendant with what- 
ever motive, he not acknowledging the title of the plaint- 
iff, amounted to an ouster and disseizin of the plaintiff 
within the rule of the above cases. His occupation of the 
premises for the full period of ten years was actual, no- 
torious, adverse, and exclusive, for all of which time the 
plaintiff failed to assert his title or claim to the property. 
To hold otherwise than that this occupancy of the defend- 
ant ripened into a perfect title, would be, as I conceive, to 
depart from the letter as well as the spirit of the decisions 
of this court from that of Horbach v. Miller, 4 Neb., 31, 
to the latest case, and thus break down a well established 
rule of property. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


J. W. PEREGOY ET AL., APPELLANTS, v. F. D, Krantz 
ET AL., APPELLEES. 


[FILED DECEMBER 23, 1890.] 


1. Parent and Child: Conveyances BETWEEN. In the absence 
of a fraudulent intent, a father may accept from his son prop- 
erty in payment of an actual bona fide indebtedness, provided 
the fair value of the property does not exceed the amount of 
the debt. 


2. Evidences, held, to sustain the findings and judgment of the trial 
court. 
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APPEAL from the district court for Madison county. 
Heard below before Powsrs, J. 


D, A. Holmes, for appellants. 
H. GC. Brome, for appellee Krantz. 
Norvat, J. 


On June 5, 1886, the defendant, F. D. Krantz, and his 
wife conveyed the land in controversy, subject to a mort- 
gage of $500, to the defendant, Fredrick Krantz, for the 
consideration expressed in the deed of conveyance, of $3,000. 
This suit was brought to set aside said deed, and to subject 
the real estate to the payment of certain judgments ren- 
dered in the district court of Madison county, in favor of 
the plaintiffs, and against F. D. Krantz and J. H. Mid- 
daugh. The plaintiffs claim that the deed was given 
without consideration, and for the purpose of hindering, 
delaying, and defrauding the creditors of F. D. Krantz. 
The defendant, Fredrick Krantz, in his answer admits the 
execution and delivery of the deed, alleges that at the time 
of the conveyance the defendant, F. D. Krantz, was justly 
indebted to him in the sum of $7,000, and that the convey~ 
ance was taken in good faith in part satisfaction of said 
indebtedness. There was a trial on the merits, and a judg- 
ment in favor of the defendants. 

The material facts are as follows: In 1868 the defend- 
ant, Fredrick Krantz, located upon a tract of land adjoin- 
ing that in controversy. Some time afterwards he bought 
the Jand in dispute of one John Lidton, and gave it to his 
son, F. D. Krantz, who was then about sixteen years old. 
The son lived with the father until he was twenty-three or 
twenty-four years of age, when he married and moved onto 
hisown land. He resided there until 1883, when he moved 
to the town of Stuart, and engaged in the saloon business. 
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About this time the father sold his farm and moved upon 
his son’s place. In 1884 the father moved to Oregon, 
where he remained a year, and then returned to Nebraska, 
stopping a while at Stuart. He next went to Camp Rob- 
inson. After staying there a short time he moved upon 
his son’s farm, which he afterwards purchased, where he 
has since resided. The defendants, F. D. Krantz and J. H. 
Middaugh, were partners in the saloon business at Stuart, 
and the firm became indebted to the plaintiffs. 

In the fall of 1886 the plaintiffs commenced their several 
suits in the district court of Madison county against F. D. 
Krantz and J. H. Middaugh, and caused the real estate in 
controversy to be attached as the property of F. D. Krantz. 
Afterwards judgment was rendered in favor of the plaint- 
iffs in said suits, and the attached property was ordered 
sold. ° 

It also appears from the testimony that Frederick Krantz 
let his son have several hundred dollars at the time he 
started in the saloon business; that subsequently from time 
to time he furnished him with different amounts of money ; 
that at his son’s request he paid various indebtedness of 
the son, and that of the firm of which the son was a mem- 
ber; that he sent him a car load of lumber and paid- the 
freight thereon ; that when Frederick Krantz went to Ore- 
gon he left in bank for collection several notes, the pro- 
ceeds of which, when collected, were paid to the son, and 
that the amount of the son’s indebtedness to the father at 
the time the land was purchased exceeded the sum of 
$4,000. Frederick Krantz gives in his testimony a pretty 
full and detailed statement uf the various items of indebt- 
edness of his son to him. He is corroborated to some 
extent by the receipts and notes introduced in evidence, 
and by the testimony of Dr. P. Schwenk, to whom the 
father had paid over $700 on the indebtedness of the son’s 
firm. 

It is claimed by Frederick Krantz that his son’s indebt- 
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edness to him exceeded $7,000 when the deed was deliv- 
ered. The testimony will not justify us in holding that 
the indebtedness was so large, but it does fully show that 
it was considererable more than $4,000, and far exceeded 
the value of the land conveyed. The fact that the above 
amount includes several hundred dollars paid by the father 
on the indebtedness of the son’s firm can make no differ- 
ence. It was paid at the son’s request, and he was liable 
to the father therefor. Weare convinced from a careful 
reading of the testimony in the case that the conveyance 
was made in the utmost good faith, for an honest purpose, 
aud without any intention to defraud the son’s creditors. 
There is an entire failure of proof to sustain the charge of 
fraud contained in the petition. In the absence of a fraud- 
ulent intent, a father may accept from his son property in 
payment of an actual bona fide indebtedness, provided the 
fair value of the property obtained does not exceed the 
amount of the debt. The judgment of the district court 
is sustained by the evidence, and is therefure 


AFFIRMED. 


THe other judges concur, 


J. L. SHELLENBERGER V. F. T. RaNSoM ET AL. 
[FILED JANUARY 2, 1891.] 


1. Descent. M.S. and J. L.S., sister and brother, were, as ten- 
ants in common, possessed of an estate which had descended to 
them from their mother. L. S., their father, for the purpose of 
possessing the share and interest of the said M. S. in her estate, 
willfully murdered her, and afterwards executed and delivered 
a deed for the purpose of conveying the said share and interest 
to the defendants in error. In an action between the said 
grantees and J. L.S. for the partition and sale of said estate, 
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held, that by the letter of the law, and leaving out of view the 
fact of the murder of M.S. by L.S., upou her death, without 
issue, he would take her estate by inheritance. 


: DECEDENT MURDERED BY HEIR. Where the death of 
M. 8. was caused by L. 8S. and by willful murder, he did not 
take her estate, which descended to J. L. S. 


2. 


Error to the district court for Otoe county. Tried 
below before CHapMan J. 


O. P. Mason, for plaintiff in error, cited on the first 
point discussed in the opinion: Perkins v. Simonds, 28 
Wis., 90; Mafit v. Clark,6 W.&S. [Pa.], 260; Coke, Litt., 
12a; 2 Black., Com., 243; Butler v. King, 2 Yerg. [Tenn.], 
116; Shippon v. Izard, 18. & R. [Pa.], 223; Gardner v. 
Collins, 2 Pet. [U.8.], 58; 5 Hilliard, Real Prop., 207; 
Baker v. Chalfant, 5 Whart. [Pa.], 477; Torrey v. Shaw, 
3 Edw. Ch. [N. Y.], 362. As to the second point: Riggs 
v. Palmer, 115 N. Y., 506, and the following maxims: 
Crimen omnia ex se nata vitiat, 5 Hill [N. Y.], 523, 531; 
Jus ex injuria non oritur, 4 Bingh., 639; Broom’s Leg. 
Max., 738, note; Jus descendit, et non terra, Coke, Litt., 
345. 


John C. Watson, Frank T. Ransom, and Geo. D. Sco- 
field, contra: The question of descent is governed by sec. 
33, ch. 28, Comp. Stats., not by sec. 30. Attainder, for- 
feiture, etc, were Jong since abolished. (Williams, Real 
Property, 126; State Const., art. 1, secs. 3, 16; Federal 
Const., art. 1, sec. 9, subdiv. 3.) As to the second point 
discussed in the opinion: Owens v. Owens, 100 N, Car., 


240. 
Coss, Cu. J. 


The defendants in error on December 28, 1887, made 
their complaint in the district court of Otoe county, setting 
up that on April 28, 1881, Elijah Gibson, then the owner 
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of the northeast quarter of section 5, township 7 north, of 
range 14 east, of the 6th P. M, in Otoe county, deeded 
and conveyed the same, in fee simple, to Emma Shellen- 
berger, the wife of Leander Shellenberger, and the mother 
of Maggie Shellenberger and Joseph Lee Shellenberger, 
then infants and minors; that subsequently, and at no long 
period, the precise date of which does not appear, Emma 
Shellenberger died intestate, seized of said premises, leav- 
ing as her sole heirs at law her husband and children, and 
that upon her death the land descended to her husband 
during his lifetime and that he became the tenant by his 
right of curtesy, with the remainder after his death to his 
said children; that on April 29, 1886, the said Maggie 
died intestate, without issue, leaving as her only heir her 
father, who thereupon, with the surviving son and brother, 
became tenants in common of said premises, subject to the 
life estate of the father; that subsequently on May 3, 1886, 
Leander Shellenberger and Miranda, his wife, by warranty 
deed conveyed to the defendants in error their interest in 
the premises, being the life estate of Leander and one un- 
divided half of the remainder; that on July 28, 1887, 
Leander departed this life, and the defendants in error and 
Joseph Lee Shellenberger became the owners as tenants in 
common, each owning one undivided half of said land. 

The defendants in error further alleged that Joseph Lee 
Shellenberger was a minor over the age of fourteen years; 
that the enjoyment of the premises in common was liable 
to difficulties and controversies, and was altended with 
great inconveniences to them; that their co-tenant could 
not contract or legally consent to the making of improve- 
ments, and for the same reason was incapable of consent- 
ing to an amicable partition of the premises or of selling 
his interest therein to them or of purchasing their interest 
himself. 

The plaintiff in error was made defendant in the court 
below, judgment was asked confirming the shares in the 
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premises to the parties as set forth, and for partition 
thereof, or, if the same could not be equitably divided, that 
it be sold and the proceeds divided according to the respect- 
ive rights of the parties. 

On March 13, 1888, on application of the guardian of 
the minor defendant, O. P. Mason, Esq., was appointed 
guardian ad litem for the defendant with leave to answer, 
and answered, denying each and every allegation not ex- 
pressly admitted, but admitting that the premises were con- 
veyed to Emma Shellenberger as alleged; that she died 
intestate seized of the premises, leaving as her sole heirs 
her children and her husband, as alleged, to whom the 
land descended, with life estate in the husband, who became 
tenant by curtesy with remainder after his death to the 
children as alleged, and further setting up that on or about 
the 27th day of April, 1886, the said Leander Shellen- 
berger, willfully, feloniously, and of his deliberate premedi- 
tated malice, did kill and murder his daughter, Maggie 
Shellenberger, and she then and there died intestate and 
without issue, leaving her father, Leander Shellenberger, 
who murdered her for the purpose of possessing himself 
of her estate and title in fee simple to the land aforesaid, 
and said plaintiffs claim that by and through said murder 
and the death of said Maggie Shellenberger the said Lean- 
der Shellenberger became a tenant in common of said 
premises with the survivor, Joseph L. Shellenberger; that 
on or about the ist day of May, 1886, the said Leander 
Shellenberger was arrested and charged with the murder 
of the said Maggie Shellenberger; that the said complain- 
ants herein, well knowing of the facts, and being attorneys 
at law, undertook the defense of said Shellenberger, and to 
secure them for their said services, the said Leander Shellen- 
berger did, on or about the 3d day of. May, 1886, with his 
wife, Miranda Shellenberger, duly convey to the plaintiffs, 
by warranty deed duly executed, their interest in said 
premises, being the estate, as claimed by the complainants, 


Voi. 31] SEPTEMBER TERM, 1890. 65 


Shellenberger v. Ransom. 


for life of Leander Shellenberger and one undivided one- 
half of the remainder; that shortly thereafter the said 
Leander Shellenberger was indicted and charged with the 
murder of said Margaret Shellenberger, and such proceed- 
ings were had in said cause in the state of Nebraska against 
Leander Shellenberger, indicted for the murder of his 
daughter, the said Maggie Shellenberger; but at the No- 
vember term of the district court sitting within and for Otoe 
county, in she year 1886, he was convicted and sentenced 
for said murder, which sentence and judgment of the court 
remains unreversed in said court; that afterwards, and on 
or about the 23d day of July, 1887, the said Leander Shel- 
lenberger was taken from the jail of Otoe county, while 
under the sentence of death, and by a mob hanged, and the 
defendant herein answering charges and avers the fact to 
be, that the said plaintiffs in said petition, at the time they 
took a conveyance of said premises from said Leander Shel- 
lenberger and wife, well knew the facts, that the said Lean- 
der Shellenberger came to the said lands by the murder of 
his child, Maggie Shellenberger, and well knew all the pro- 
ceedings in said court, resulting in his conviction, the judg- 
ment and sentence; and this defendant herein answering 
says, that the said Leander Shellenberger could acquire no 
estate or interest or right or title in and to the lands in con- 
troversy, by and through his act of the murder of Maggie 
Shellenberger; and this defendant in further answering 
says, that the said Leander Shellenberger did willfully, 
maliciously, and of his premeditated and deliberate malice, 
kill and murder the said Maggie Shellenberger, and cut 
her throat from ear to ear, for the sole purpose of remov- 
ing her from this life, that he might inherit the lands 
which descended to her by and through the death of her 
mother; that the defendant in further answering says, that 
it is contrary to the law of the land that any should be 
permitted to come to an estate or an inheritance by their 
willful act of murder; and the said defendant in further 
3) 
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answering says, that the said Leander Shellenberger could 
take no estate from the said Maggie Shellenberger, whose 
death he had compassed and produced, and that he took no 
estate to himself, and conveyed none to the said ‘plaintiffs 
herein, and the said plaintiffs acquired no right, title, or 
interest in and to the said estate, by and through the death 
of said Maggie Shellenberger, caused by said Leander 
Shellenberger as hereinbefore alleged. 

The guardian asked a decree that Leander Shellenberger 
took no estate by the death of the daughter, but that her 
estate descended to the brother, the minor defendant in this 
suit. 

To this answer the plaintiffs’ demurrer was sustained, 
and the following decree was rendered : 

“This cause came on this 24th day of March, 1888, to 
be heard upon the petition, answer, and demurrer of the 
plaintiffs to the answer of the defendant, made by O. P. 
Mason as guardian ad litem for the defendant Joseph L, 
Shellenberger, and the same is here argued and submitted 
to the court, and the court being well advised in the prem- 
ises doth sustain said demurrer, to which action of the 
court the defendant excepts. And the said defendant, by 
his guardian ad litem, elects to stand on his answer, and the 
court doth find in favor of the plaintiff, and that the 
plaintiffs are the owners in fee simple and the undivided 
one-half of the following described lands and premises, 
to-wit: the northeast quarter of section 5, in township 7 
north, range 14 east of the 6th P. M., according to goy- 
ernment survey, the said premises lying and being situated 
in Otoe county, Nebraska, and the defendant, Joseph L. 
Shellenberger, is the owner in fee simple of the other un- 
divided one half of said premises, and the plaintiffs are 
entitled to the partition of said premises. It is therefore 
considered, adjudged, and decreed by the court that the 
shares of each of said parties and their interests respect- 
ively in said lands be and the same are hereby confirmed, 
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and that the partition be made accordingly. It is further 
ordered that Lewis Dum, M. E. Campbell, C. W. Sey- 
more be and they are hereby appointed to make the parti- 
tion of said real estate and premises into the requisite 
number of shares and report the same to the present term 
of this court. And this cause coming on further to be 
heard on the report of the referees heretofore appointed 
herein, on the motion of the plaintiffs to confirm the same, 
and it appearing to the court that the said referees took and 
subscribed to the oath required by law, and the court hav- 
ing carefully examined the said report, and it appearing 
therefrom that the partition of said real estate cannot be 
made without great prejudice to the owner thereof, and the 
court being satisfied with the report, the same is hereby 
by the court confirmed and ordered to be entered of record, 
to all of which the defendant excepts. It is further or- 
dered, adjudged, and decreed by the court that the said 
referees proceed to sell said premises at public sale, upon 
execution, for cash, at the east front door of the court house 
in Nebraska City, in Otoe county, Nebraska, and the said 
¥ referees, before proceeding to sell said real estate, to give 

security in the sum of $500, to be approved by the court 
or the judge thereof, conditioned for the faithful discharge 
of their duties, and the said referees be required to make. 
report of their doings into court, to all of which defend- 
ant, by his guardian ad litem, excepts and prays an appeal 
to the supreme court, which is allowed, and the amount of 
the supersedeas bond to stay proceedings thereon is fixed 
at the sum of $300, and forty days is hereby allowed to 
reduce his exceptions to writing.” 

The petition in error sets up: 

I. The court erred in sustaining the plaintiffs’ demurrer. 

II. In finding that the plaintiffs were the owners in fee 
of an undivided one-half of the premises, and were en- 
titled to a partition of the same. 

ITI. In confirming a share to the plaintiffs. 
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IV. In appointing referees to make partition. 

V. In confirming the report of referees. 

VI. In ordering a sale of the premises. 

Two questions are presented and argued in the briefs of 
the plaintiff in error. 

First, whether, upon the aath of Maggie (Margaret) 
Shellenberger, slisinatng all considerations of the cause 
or manner of her death, the grantor of plaintiffs in the 
court below could take her estate in the lands in contro- 
versy by inheritance? 

Counsel for the plaintiff in error contends that he could 
not, for the reason that the land, as counsel claims that the 
petition shows, came from Gibson, the father of Emma 
Shellenberger, deceased, who gave or devised the land to 
his daughter, and which, upon her death, descended to her 
two children, and that the estate being ancestral Leander 
Shellenberger did not take it; that it did not descend to 
him on the death of her child, but descended to the sur- 
viving child. But it is to be observed that it cannot be 
gathered from the words of the petition that the land in 
controversy was either given or devised by Gibson to his 
daughter, or that it was an ancestral estate, but it does ap- 
pear, upon the date named, that Elijah Gibson, then and 
before that time the owner of the land, by deed duly con- 
veyed the same to his daughter Emma in fee simple. The. 
title then, as I view it from the pleadings, commences 
with Emma Shellenberger, who must be presumed to have 
derived the same by purchase from Elijah Gibson, whon1 it 
inferentially appears was her father. I am, therefore, of the 
opinion that section 33 of chapter 23, Comp. Stats., (1887) 
is not applicable to this case, for the reason that the estate 
in controversy did not come to the intestate by descent, de- 
vise, or gift of some one of her ancestors, and it is there- 
fore not material to inquire whether said section of staiute 
is applicable to any case not involving the claim of kindred 
of the half blood, but that the case comes within the 
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provision of section 30 of said chapter, which provides 
that ‘‘ When any person shall die seized of lands, tenements, 
or hereditaments, * * * they shall descend, subject to 
his debts, in the manner following: * * * Second—If 
he shall have no issue his estate shall descend to his widow 
during her natural lifetime, and, after her decease, to his 
father, and if he shall have no issue nor widow, his es- 
tate shall descend to his father.” 

Upon the face of the law and of the relation of Lean- 
der Shellenberger to the decedent, and without regard to 
-or consideration of the second ground of defense set up in 
the answer, Leander Shellenberger would, upon the death 
of Margaret (Maggie) Shellenberger, take her estate in the 
lands by mberitance. 

The second question is presented by the defendant in the 
court below in the following words: “That on or about 
the 27th day of.April, 1886, the said Leander Shellen- 
berger willfully, feloniously, of his deliberate, premeditated 
malice, did kil] and murder his daughter, Maggie Shellen- 
berger, and she then and there died intestate and without 
issue, leaving her father, Leander Shellenberger, who mur- 
dered her for the purpose of possessing himself of her es- 
tate and title in fee simple to said land. 

The question presented by this clause of the answer is 
thus tersely stated by counsel for the plaintiff in error in 
his brief: “Can a man realize substantial benefit from his 
own willful acts of deliberate and premeditated murder ? 
Can he legally hold and enjoy the fruits of his crime?” This 
question was decided by the court of appeals of the state of 
New York in the case of Riggs v. Palmer, 115 N. Y., 506; 
5 Lawyers’ Reports, 340. The facts of that case, briefly 
stated, were these: Francis B. Palmer made his last will and 
testament, in which he gave small legacies to his two daugh- 
ters, Mrs. Riggs and Mrs. Preston, the plaintiffs in said 
action, and the remainder of his estate to his grandson, 
the defendant, Elmer M. Palmer, subject to the support of 
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Susan Palmer, his mother, with a gift over to the two 
daughters, subject to the support of the mother, in case 
Elmer should survive him and die under age, unmarried 
and without issue. The testator at the date of his will 
owned a farm and considerable personal property. He 
was a widower, and thereafter,in March, 1882, he was mar- 
ried to Mrs. Breese, with whom he entered into an ante- 
nuptial contract in which it was agreed that in lieu of 
dower, and all other claims upon his estate, in case she sur- 
vived him, she should have her support upon his farm 
during her life, and such support was expressly charged 
upon the farm. At the date of the will, and subsequent 
to the death of the testator, Elmer lived with him asa 
member of his family, and at his death was sixteen years. 
of age. He knew of the provisions made in his favor 
in the will, and that he might prevent his grandfather 
from revoking such provisions, which he had manifested 
some intention to do, and to obtain the speedy enjoyment 
and immediate possession of his property, he willfully 
murdered him by poison. 

It appears that the will was duly proved and admitted 
to probate, and an administrator with the will annexed 
appointed. Thereupon the action was brought to enjoin 
the administrator from disposing of the personal property 
of the decedent (testator) to the defendant (Elmer Palmer), 
and to declare him not entitled to the real estate under the 
will, upon the ground that he, being by and under’the will 
practically constituted universal devisee and legatee of 
Francis B. Palmer, murdered the testator, who was his 
grandfather, to get immediate enjoyment of the property 
himself, and to prevent a revocation of the will. The 
general term of the supreme court having rendered a judg- 
ment for the defendant the cause was taken to the court of 
appeals. The majority of the court, in an exhaustive opin- 
ion by Judge Earle, reversed the judgment of the supreme 
court and directed a judgment to be entered enjoining El- 
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mer Palmer and the administrator from using any of the 
personal or real estate left by the testator for E]mer’s ben- 
efit; that the devise and bequest in the will to Elmer be 
declared ineffective to pass the title to him ; that by reason 
of the crime of murder. committed upon the grandfather 
he is deprived of any interest in the estate left by him. 

_In entering upon the argument which led to the above 
conclusion the writer of the opinion says: “The defend- 
ants say that the testator is dead; that his will was made 
in due form, and has been admitted to probate, and that 
therefore it must have effect according to the letter of the 
law. It is quite true that statutes regulating the making, 
proof, and effect of wills, and’ the devolution of property, 
if literally construed, and if their force and effect can in 
no way and under no circumstances be controlled or modi- 
fied, give this property to the murderer. The purpose of 
those statutes was to enable testators to dispose of their 
estates to the objects of their bounty at death and to carry 
into effect their final wishes, legally expressed, and in con- 
sidering and giving effect to them, this purpose must be 
kept in view. It was the intention of the law-makers 
‘that the donees in a will should have the property given to 
them, but it never could have been their intention that a 
donee who murdered the testator, to make the will opera- 
tive, should have any benefit under it. If such a case had 
been present to their minds, and it had been supposed nec- 
essary to make some provision of law to meet it, it cannot 
be doubted that they would have provided for it. 

“Tt is a familiar canon of construction that a thing 
which is within the intention of the makers of a statute is 
as much within the statute as if it were within the letter; 
and a thing which is within the letter of the statute is not 
within the statute unless it be within the intention of the 
makers.” 

To these propositions the opinion cites many authorities 
of great weight and general acceptance. This opinion cites 
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and discusses the case of the New York Mutual Life In- 
surance Company v. Armstrong, 117 U.S., 599, which case 
is also cited by counsel for the plaintiff in error. 

The facts of that case may shortly be stated as follows: 
One Hunter, partly in person and partly through one 
John M. Armstrong, effected an insurance, and received a 
policy of insurance in the New York Mutual Life Insur- 
ance Company upon the life of the said John M. Arm- 
strong, in whose life he claimed to have an interest growing 
out of certain partnership relations. Within six weeks 
after the policy was issued Armstrong was attacked, at 
night in a street in’ Camden, New Jersey, and received 
blows on his head which fractured his skull, from which 
he died two days afterward. Suspicion fell upon Hunter 
as the perpetrator or instigator of the attack. He was ac- 
cordingly arrested, was indicted, and tried for the murder 
of Armstrong; he was convicted, sentenced to death, and 
hanged. The suit was brought against the life insurance 
company, removed to the circuit court of the United 
States, and brought upon error to the supreme court, where 
the judgment against the insurance company was reversed. 
In the opinion the court said (p. 600), “ But independently of 
any proof of the motives of Hunter in obtaining the policy, 
and even assuming that they were just and proper, he for- 
feited all rights under it when, to secure its immediate 
payment, he murdered the assured. It would bea reproach 
to the jurisprudence of the country if one could recover 
insurance money payable on the death of a party whose 
life he has feloniously taken. As well might he recover 
insurance money upon a building that he had willfully 
fired.” 

The principle of these cases, especially that of Riggs v. 

Palmer, is applicable to the case at bar; their analogies 
are immediate and certain.. As I have already stated, 
in effect, the relation of Leander Shellenberger to Mar- 
garet Shellenberger was such that the law, upon her death 


VoL. 31] SEPTEMBER TERM, 1890. 73 


. Shelleuberger v. Ransom. 


prima facie, gave him her estate. But he was a man of 
full age, while she was an infant of tender years. In the 
ordinary course of nature she would outlive him; she also 
would grow up to womanhood, marry, and have issue who 
would become eutitled to her estate upon her death, to the 
exclusion of her father. To prevent this aud to get the 
title and possession of her estate at once, according to the 
allegations of the answer demurred to, he murdered her. 
Had her death been the result of natural causes or a cause 
of which he was innocent, he would have taken her estate 
by inheritance; had he been allowed to take it at her 
death, caused as it was, he would have taken it by pur- 
chase rather than by inheritance, and at a price of such 
enormous iniquity that the mind shudders at its mention 
—the murder of his own motherless daughter. I quite 
agree with the court of appeals, that had it been in the 
mind of the framers of our statute of descents that a case 
like this would arise under it they would have so framed 
the law that its letter would have left no hope for the ob- 
taining of an inheritance by such means. 

The holding that a person cannot take by inheritance 
the estate of a person whom he murders for the purpose 
of removing the life that stands between him and the es- 
tate is sustained by many maxims of the law and consid- 
erations of sound policy, and is not in violation of the 
provisions of the constitution of the United States or of 
this state against bills of attainder, and that no person 
shall be deprived of property without due process of law. 
Were it enacted into a statute it would take no one’s prop- 
erty from him nor work corruption of any one’s blood, 
but would only stand in the way of taking an estate asa 
reward for the commission of crime. 

The case of Owens v. Qwens, 100 N. C., 240, was where 
a widow was convicted upon a charge of being accessory 
before the fact to the murder of her husband. She after- 
wards brought suit to have her dower assigned in the real 
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property left by him. The supreme court, reversing the 
judgment below, held that, notwithstanding her criminal 
participation in her husband’s death, she was entitled to be 
endowed of a share of his estate. The reason given by 
the court in the opinion is that the statute having provided 
but one cause for which a widow should be barred of her 
dower, which was where she should commit adultery and 
not be living with her husband at his death, her right to 
dower is not affected by the fact that the intestate died 
at her hands or through her procurement. I agree with 
the New York court of appeals, which also reviewed this 
case in the opinion in Riggs v. Palmer, supra, in an un- 
willingness to assent to the doctrine of this case. 

Counsel for defendants in error in their brief say: “As 
the appellees (defendants in error) are bona fide purchasers 
of the property in controversy they cannot be affected by 
any wrongful acts, if any, of their grantor.” As I view 
the case, Leander Shellenberger not taking the estate of 
Margaret in the land on account of his having murdered 
her in order to obtain it, he was only possessed of a life 
estate in the land, which estate he conveyed to the defend- 
ants in error, and which estate terminated upon his death 
by violence, as stated inthe answer. No question of bona 
fides therefore arises, On the other hand, whether the de- 
fendants in error, at the time they took the conveyance of 
the land in question from Leander Shellenberger, knew 
of his crime and its motive, is not deemed material and 
will not be considered. 

The judgment of the district'court is reversed, and judg- 
ment will be entered in this court that the said Leander 
Shellenberger took no estate from the said Margaret (Mag- 
gie) Shellenberger, but that the said estate upon her death 
in manner and by the means stated, descended and passed 
to the said Joseph Lee Shellenberger and remains, 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Statutes: AMENDMENT: CoNSTITUTIONALITY: LARCENY FROM 
PERSON. The actentitled “An act defining the crime of larceny 
from the person and providing a penalty therefor,’ approved 
March 14, 1887, was not, nor was it intended to be, an amend- 
ment of section 114, or section 119, of the Criminal Code, or of 
any statute thenin force. Its purpose was to define a new crime 
and provide a penalty therefor. It is not inimical to the pro- 
visions of section 11 of article 3 of the constitution of this state. 


Exceptions from the district court for Douglas county, 
HopewEL.t, J., presiding. Filed under the provisions of 
sec. 515, Criminal Code. 


T. J. Mahoney, County Attorney, for plaintiff in error, 
cited: Smails v. White, 4 Neb., 353; Jones v. Davis, 6 Id., 
33; State v. Page, 12 Id., 386. 


H. C. Brome, contra, cited: Sovereign v. State, 7 Neb., 
409. 


Cozs, Cu. J. 


It appears from the record that at the May term of the 
district court sitting in and for the county of Douglas, in 
the year 1889, before the Hon. M. R. Hopewell, district 
judge, Timothy J. Mahoney, county attorney, presented and 
filed an information in due form, in which he gave the 
said court to know and be informed “That on the 27th 
day of May, in the year of our Lord one thousand eight 
hundred and eighty-nine, John Arnold, late of the county 
of Douglas aforesaid, in the county of Douglas and state 
of Nebraska aforesaid, then and there being, from the per- 
son of one William Bernard unlawfully and feloniously 
did steal, take, and carry away two dollars, lawful moncy 
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of the United States, of the value of two dollars, the 
property of William Bernard, without putting him, the 
said William Bernard, in fear by the use of threats, force, 
or violence, contrary to the form of the statute.” 

Whereupon the said John Arnold, being arrested and 
brought before the said court to answer the said charge 
and information, presented and filed therein a motion “that 
the said information be quashed; that the order there- 
tofore issued by said court, committing him, the said John 
Arnold, to the common jail of said county be vacated, and 
that said defendant be discharged from custody for the fol- 
lowing reasons : 

“1. The said district court has no jurisdiction of said 
offense, and the said county attorney no authority to file 
an information against said defendant, for that the offense 
for which said defendant is held to await trial in said 
court is one respecting which a justice of the peace or 
other magistrate within and for the county of Douglas has 
full authority and power to hear and finally determine.” 

Which motion was by the said court allowed, the said 
information quashed, and the said defendant discharged. 
To which the said county attorney, on behalf of the state, 
duly excepted, and notified the said judge in writing of his 
intention to apply to the supreme court for permission to 
file a bill of exceptions in the said cause with the clerk 
thereof for the decision of said court upon the points 
presented therein. And thereupon the said judge made 
an order in said cause, appointing H. C. Brome, Esq., to 
argue the case in the supreme court in case the said appli- 
cation of the county attorney should be allowed. And 
which application was made in this court and allowed; 
and upon argument by counsel and briefs filed the cause 
’ was submitted to the court upon the following assignments 
of error: 

1. The court erred in sustaining the motion of defend- 
ant to quash the information. 
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2. The court erred in discharging the said defendant 
from custody. 

3. The court erred in not overruling the said motion to 
quash the information. 

4. The court erred in entering judgment of dismissal 
in favor of the defendant. 

5. Judgment ought to have been in favor of the plaint- 
iff instead of the defendant. 

In considering the two sides of the question of law 
upon which the case turns, we will examine that presented 
by Mr. Brome on the part of the defendant in error first. 
The moticn to quash the information was decided by the 
district court upon the theory that the act upon which the 
information was presented was contrary to the provisions 
of section 11, article 3, of the constitution. The said act 
was approved March 14, 1887. I here copy it at length: 

“Section 1. Every person who steals property of any 
value by taking the same from the person of another with- 
out putting said person in fear by threats or the use of 
force and violence, shall be deemed guilty of grand larceny, 
and shall, upon conviction thereof, be punished by confine- 
ment in the penitentiary for not less than one nor more 
than seven years.” 

Section 11 of article 3 of the constitution contains the 
following provision: “And no law shall be amended un- 
less the new act contains the section or sections so amended, 
and the section or sections so amended shall be repealed.” 

The theory of the judgment of the court below is that 
the act of 1887, above quoted, was intended by the legis- 
lature as an amendment of section 114 of the Criminal 
Code, defining and fixing a penalty and punishment for 
grand larceny, or of section 119, which defines and pre- 
scribes a punishment for petit larceny, or of both of said 
sections. If this theory is correct, the conclusion reached 
by that court must also be admitted, as neither of the sec- 
tions referred to are contained in the new act, or repealed. 
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But it is the contention of the plaintiff in error that it was 
not the intention of the legislature, in the passage of the 
said act, to amend either of the said sections of the Crimi- 
nal Code; that it is an act complete in itself, and what- 
ever effect or operation it has or may have upon the said 
sections of the Criminal Code, or any prior act or statute, 
is not within the mischief of the constitutional provision 
as stated in the opinion of the court in the case of Smails 
v. White, 4 Neb., 357. 

The case of Sovereign v. State, 7 Id., 411, is cited by 
counsel for defendant in error as the case followed by the 
district court in the case at bar, and upon the principle of 
it must be sustained. ‘The latter case arose under the act 
of the legislature approved February 19, 1877, the first 
section of which sought to provide “That from and after 
the first day of June, 1877, it shall be unlawful for any 
person to take, wound, or kill any wild bird within this 
state at any season of the year, or to take or destroy any 
wild birds’ eggs or nest at any time; Provided, That this 
act shall not apply to water-fowls, jack snipes, sand snipes, 
waders, and woodcocks.” At the date of the passage of 
said act, as well as now, sections 83 and 86 of the Crimi- 
nal Code were-in force. By section 83 it was made un- 
lawful for any person to knowingly and intentionally kill, 
injure or harm, except upon the lands owned by such per- 
son, any robin, lark, thrush, blue bird, king bird, sparrow, 
wren, jay, swallow, turtle dove, oriole, woodpecker, yellow 
hammer, cuckoo, yellow bird, bobolink, or other bird or 
birds of like nature that promote agriculture and horticult- 
ure by feeding on noxious worms and insects, or that are 
attractive in appearance or cheerful in song. By section 
86 it was, amongst other things, made unlawful for any 
person to kill, ensare, or trap any wild grouse between the 
first day of February and the fifteenth day of August in 
each year; or to kill, ensnare, trap, or net quail or wild 
turkey between the first day of December in each year 
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and the first day of October in the following year. It will 
readily be seen that these sections of statute made or left 
it lawful for any person to kill, injure, or harm any of the 
wild birds mentioned in section 83, if done upon the lands 
owned by such person, and to kill wild grouse between the 
15th day of August of any year and the Ist day of Feb- 
ruary of the next succeeding year, or to kill quail or wild 
turkeys between the 1st day of October and the Ist day of 
December of any year; but it was the purpose of the act 
of 177 to make it unlawful for any person to take or kill 
any wild bird, with certain exceptions not material to be 
noticed here, at any seasou of the year. It was thus the 
‘purpose of that act to operate directly upon the purview of 
the statute then in force. This, it was held, it could not 
do under the constitutional provision quoted, as said act 
did not contain the sections thus sought to be amended. 

I here quote sections 114 and 119 of the Criminal Code, 
the sections which, according to the contention of the de- 
fendant in error, and the theory of the judgment of the 
court below, were sought to be amended by the act of 1887, 

“Sec. 114. If any person shall steal any money, or any 
goods and chattels of any kind whatever, whether the 
same be wholly money, or wholly in other property, or 
partly in money and partly in other property, the prop- 
erty of another, of the value of thirty-five dollars or up- 
ward; or shall steal or maliciously destroy any money, 
promissory note, bill of exchange, order, draft, receipt, war- 
rant, check, or bond, given for the payment of money, or 
receipt acknowledging the receipt of money, or other prop- 
perty of the value of thirty-five dollars or upwards, every 
such person shall be imprisoned in the penitentiary not 
more than seven years nor less than qne year; Provided, 
The word ‘money’ in this section shall be deemed and taken 
as including bank bills or notes, United States treasury 
notes, or other bills, bonds, or notes issued by lawful au- 
thority, and intended to pass and circulate as money.” 
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* * * * * * * * 


“Sec. 119. If any person shall steal any money or 
goods and chattels of any kind whatever, of less value 
than thirty-five dollars, the property of another, or shall 
steal or maliciously destroy any money, promissory note, 
bill of exchange, order, draft, receipt, warrant, check, or 
bond given for the payment of money, or receipt ac- 
knowledging the receipt of money, or other property 
of less value than thirty-five dollars, every person so of- 
fending shall make restitution to the party injured in two- 
fold the value of the property stolen or destroyed, and be 
fined in any sum not exceeding one hundred dollars, or 
shall be imprisoned in the county jail for any time not 
exceeding thirty days. The word ‘ money’ in the section 
shall be held to include bank bills or notes, United States 
treasury notes, or other bills, bonds, or notes issued by 
lawful authority and intended to pass (and) circulate as 
money.” 

Doubtless the legislature, in the preparation and passage 
of the act of 1887, had in special view the above sections 
of the Code, not with the purpose of changing any of 
their provisions, but of ascertaining what, if any, necessity 
existed for further legislation to check and adequately pun- 
ish the rapidly increasing crime of larceny from the person 
committed by pickpockets at our state and county fairs 
and other large assemblages of people. An examination of 
the law as it then existed could not fail to develop the ne- 
cessity of further legislation to accomplish the object in 
view, but pointed out no provision or language in that 
already upon the statute book, not necessary or convenient 
to other purposes of equal utility. There was simply a 
casus omissus and not a misapplication of provisions or 
words in the statute. The end desired could be attained 
by new and independent provisions and not by amending 
‘or changing the old ones. 

The act of 1887 neither made nor sought to make any 
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change in either of the sections of the Code above quoted 
nor of any other provision of the law as it then existed; 
but recognized an offense not theretofore described in the 
statute and prescribed an adequate punishment therefor, 
leaving the provisions of the Criminal Code intact and in 
full force and effect. The only effect, then, that the pas- 
sage of the act of 1887 had upon section 114 of the Crim- 
inal Code was to create the new offense of larceny from the 
person of money, or property, or both, of a value less than 
$35, and to prescribe a punishment therefor the same as 
that prescribed in said section for the larceny of money or 
property, or both, of the value of $35. An offender guilty 
of stealing money, or property, or both, of the value of $35, 
either from the person or otherwise, may still be prosecuted 
for grand larceny under section 114 of the Code; or if the 
larceny is from the person, he may be prosecuted under the 
new act. But it must be conceeded that the new act has 
an operation upon section 119 of the Code, for before its 
passage a person guilty of stealing money or property from 
the person of less value than $35 was, under the provisions 
of said section, only guilty of petit larceny, and for which 
he must have been originally tried before a magistrate, and 
for which the penalty was a fine not exceeding one hundred 
dollars, or imprisonment in the county jail not exceeding 
thirty days. Under the new act such person is guilty of 
grand larceny, of which offense a magistrate has no final 
jurisdiction, and the penalty for which is confinement in the 
penitentiary. Nevertheless the whole of the provisions of 
said section remain in full force, notwithstanding the new 
act, as applicable to larcenies other than from the person. 
Such operation of the act of 1887, upon section 119 of 
the Criminal Code, is clearly within the principle stated by 
then Ch. J. LAKE in the opinion of the court in the case 
of Smails v. White, supra. Speaking of the provision of the 
constitution invoked in this case, as in that, he said: 
“That an act complete in itself may operate on prior acts 
6 
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as to materially change or modify them, without being 
within the mischief designed to be remedied by, or repug- 
nant to, this provision of the constitution, is doubtless true,” 
citing cases. 

The district court erred in its judgment quashing the in- 
formation and discharging the prisoner. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


STATE, EX REL. EDWARD BatTEs, v. JoHN M. THAYER 
ET AL. 


[FILED JANUARY 2, 1891.] 


1. Election of Judges: Canvass: MANDAMUS AGAINST GOV- 
ERNOR. T. L. N., district judge of the Sixth district, whose offi- 
cial term would have expired January, 1892, resigned December 
12, 1889, on which date the governor appointed J. H.S. to the 
vacancy, who qualified and entered upon the office. The general 
election of 1890 was the first general election held more than 
thirty days after the occurrence of such vacancy. Thirty days 
previous to the time of holding said election the governor issued 
his ;roclamation under sec. 11 of chap. 26, Comp. Stats., but 
inadvertantly omitted to insert and designate the office of judge 
of the Sixth district, as a vacancy to be filled at said election. 
At least twenty days previous to the election the county clerks 
of the respective counties of the district made out and delivered 
to the officer or officers provided by law for the counties respect- 
ively, notices of such election, duly posted up ten days prior to 
the election, which notices, amongst the offices to be filled, con- 
tained and designated that of judge of the Sixth judicial district 
to fill the existing vacancy. The whole number of votes cast 
within the district for any office was 12,734, of which 7,612 were 
cast for the relator and 4,841 for the incumbent, both being can- 
didates for the office at said election. The votes so cast were by 
the judges of the election of the several townships, precincts, and 
wards of the several counties of the district duly returned to the 
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county clerks within the time and in the’ manner provided by 
law, and were by the county clerks duly canvassed, and abstracts 
thereof were duly made on separate sheets and directed and for- 
warded to the secretary of state. The governor, secretary of 
state, auditor of public accounts, treasurer of state, and attorney 
general, having failed to meet as the state board of canvassers at 
the office of the secretary of state, on the third Monday after 
said election, and canvass the votes so cast for judge of the Sixth 
judicial district, and return to the office of secretary of state, 
upon an application for a writ of mandamus against them to com- 
pel the performance of such duty, held, that mandamus will 
lie against the governor to enforce the performance of a minis- 
terial duty enjoined upon him by law. 


: VACANCY: THE APPOINTMENT of J. H. S. as judge of the 
sixth district was temporary, to terminate upon the qualification 
of a judge to be elected to fill the vacancy occurring upon the 
resignation of T. L. N. 


: WHEN FILLED. The general election of 1890 was 
an election at which a vacancy in the office of district judge, oc- 
curring in December, 1889, could be filled, although the vacancy 
was then temporarily filled by appointment. 


: PROCLAMATION: OMISSION. The provision of law re- 
quiring the governor, thirty days previous to an election at which 
any state officer is to be chosen, to issue his proclamation there- 
for is directory merely. 


: FRANCHISE. Under our constitution and laws 
the elective franchise is vested in the electors, and its exercise 
regulated by law. It is not deposited in the executive to be 
doled out by proclamation. 


ORIGINAL application for mandamus. 


George B. France, for relator: 


The supreme court may issue a mandamus against even 
the governor to compel him to perform a purely minister- 
ial duty (Maxwell, Pl. & Pr. (1889), p. 735; Magee v. 
Board, 10 Cal., 376); and the duties of the state canvass- 
ing board are ministerial only (Hagge v. State, 10 Neb., 51; 
Long v. State, 17 Id., 61; Clark v. McKenzie, 7 Bush 
[Ky.], 523; People v. Hillard, 29 Tll., 414). If the board 
refuses to canvass any of the votes, mandamus lies to com- 
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pel it to do so, even after adjournment sine die. (Hagerty 
v. Arnold, 13 Kan., 867; Lewis v. Com’rs, 16 Id., 102; 
State v. Bailey, 7 Ia., 390; State v. Dinsmore, 5 Neb., 
147; State v. Hill, 10 Id., 58; State v. Stcarns, 11 Id., 
106; State v. Peacock, 15 Id., 443; State v. Skirving, 19 
Id., 498; State v. Wilson, 24 Id., 140.) The board had 
no authority to go behind the returns and inquire if the 
election had been properly called; its duty was simply to 
ascertain and declare the apparent result. (Cases supra, and 
O’ Ferrall v. Colby, 2 Minn., 180; Brower v. O’Brien, 2 
Carter [Ind.], 423.) Under art. 6, sec. 21, Const., Smith’s 
appointment lasted only until the next general election, 
which was November 4, 1890. Hence the office of dis- 
trict judge became vacant on that day, and it was both the 
right and the duty of the electors to fill the vacancy. 
(State v. Dodson, 21 Neb., 218; State v. Cobb, 2 Kan., 
32.) The right to hold an election is derived not from 
official notices, but from the constitution and statutes. 
(State v. Skirving, 19 Neb., 498; People v. Brenham, 3 
Cal., 477; State v. Jones, 19 Ind., 356; Dishon v. Smith, 
10 Ia., 212; People v. Hartwell, 12 Mich., 508; People v. 
Cowles, 18 N. Y¥., 350; State v. Orvis, 20 Wis., 285; State 
v. Goetze, 22 Id., 363.) McKune v. Weller, 11 Cal., 49, 
cited by respondent, was rendered under a statute which 
provides for special elections, which the governor alone is 
empowered to call. (Deering’s Cal. Codes and Statutes, 216.) 
Tn this state there is no provision for filling a vacancy in 
the office of district judge by special election, and the gov- 
ernor’s proclamation serves a different purpose than in 
California. Here it is merely a notification to the several 
county clerks, and the statute previding for it is directory 
only. Tor statutes governing elections are merely direct- 
ory unless they are such that a failure to comply with their 
provisions would prevent an expression of the popular 
"will. (People v. Hartwell, 12 Mich., 58.) In the present 
case the electors were duly notified by the county clerks. 
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Where the voters generally participate in an election held 
at the time fixed by law, it will be valid without the stat- 
utory notice or proclamation. (State v. Skirving, 19 Neb., 
496; Ellis v. Karl, 7 Id., 381; Jones v. Gridley, 20 Kan., 
584.) If a governor could subvert popular rights by 
withholding an election uotice, he might be able to perpet- 
uate himself and his favorites in office. 


_ William Leese, Attorney General, and E. J. Hainer, for 
respondents : 


Mandamus does noi lie to compel a canvass of votes ex- 
cept where the right is clear and unquestionable. (State v. 
Judge, 13 Ala., 805; Rose v. Comr’s, 50 Me., 243; People 
v. Johnson, 100 Il., 5387 ‘(89 Am. Rep., 63]; State v. 
Garesche, 65 Mo., 480; State v. Randall, 35 O. St., 64.) 
The duty of the board to assemble and canvass the returns 
in this case was anything but clear. The writ will not 
issue if unavailing, or if the election was unnecessary or 
unauthorized. (State v. Robinson, 1 Kan., 17; Peters v. 
Board, 17 Id., 365; High, Ex. Legal Remedies, 57, 64.) 
The relator must show a clear title to the office ; (High, sec. 
64, and cases cited ; State v. Albin, 44 Mo., 346.) The right 
to issue the writ against the chief executive is denied by 
the weight of authority. (High, secs. 120, 121, and cases 
cited; Jonesboro v. Brown, 8 Baxt. [Tenn.], 490 [85 Am. 
Rep., 713]; Vicksburg v. Lowry, 61 Miss., 102 [48 Am. 
Rep., 76].) Our law nowhere provides for a special elec- 
tion of district judges. Art. 6, sec. 21, Const., relating to 
the filling of vacancies, is not self-operative, and to be 
effective must be supplemented by legislation. (Cooley, 
Const. Lim. [4th Ed.], 99 et seg.; Sawyer v. Haydon, 1 
Ney., 75.) This section relates solely to judicial officers, 
and the election mentioned must be a general election for 
such officers. (McKune v. Weller, 11 Cal., 49; state v. 
Buck, 13 Neb., 273; People v. Wilson, 72 N. Car., 155.) 
The fact of the vacancy must first be determined by the 
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proper authority, and the machinery of the law set in mo- 
tion, before there can be a legal election. Only in the case 
of regular and general elections can it be said that the 
right to hold the same is derived from the law and not 
from the notice. (Cooley, Const. Lim., 603.) In special 
or contingent elections the office of the proclamation is to: 
inform the people of a fact not supposed to be known 
otherwise. Hence, in such elections the proclamation is 
the authority and not the mere notification. (State v. Buck, 
13 Neb., 273; McKune v. Weller, 11 Cal., 49; People v. 
Martin, 12 Id., 409; Westbrook v. Rosborough, 14 Id., 180; 
Kenfield v. Irwin, 52 Id., 164; People v. Thompson, 9 
. Pac. Rep. [Cal.], 833; Mathews v. Board, 9 Pac. Rep. 
[Kan.], 765; Toney v. Harris,.3 8. W. Rep. [Kan.], 614; 
Ex parte Kennedy, Id. ['Tex.], 114; Secord v. Foutch, 
44 Mich, 89; Barry v. Lauck, 5 Cold. [Tenn.], 588; 
Brewer v. Davis, 9 Humph. [Tenn.], 208.) McKune v. 
Weller, supra, is a leading authority, cited by the text 
writers generally, and has never been overruled or doubted. 
Its reasoning was adopted by this court in State v. Buck, 
supra. People v. Cowles, 13 N. Y., 350, cited by relator,. 
turns upon the peculiar wording of the New York consti- 
tution, and was, moreover, rendered by a divided court. 
The objection that the governor might perpetuate himself 
in office, etc., is an attempt to found an argument upon an 
abuse of the law, and proves too much, since any officer 


may, if he choose, abuse his trust. 
o 


Coss, Cu. J. 


Edward Bates, tle relator, presented his information on 
November 25, 1890, applying for a peremptory writ of 
mandamus to compel the state board of canvassers, cre-. 
ated by section 53, chapter 26, of the Compiled Statutes, 
to canvass certain votes claimed to have been cast for the 
relator, as judge of the Sixth judicial district of this state, 
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at the general election held November 4, 1890. The re- 
lator and the attorney general agreed to the following 
stipulation of facts: 

I. That the defendants, John M. Thayer, governor; 
Benjamin R. Cowdery, secretary of state; Thomas H. Ben- 
ton, auditor; John E. Hill, treasurer; and William Leese, 
attorney general, compose the state board of canvassers of 
the votes for electors, judges, and regents in this state. 

II. That on November 4, 1890, a general election was 
held for state officers and members of the legislature. 

III. That on September 23, 1890, the governor issued 
his proclamation for a general election to be held on No- 
vember 4, 1890, calling upon the electors of the state to 
elect the several officers in his proclamation enumerated, 
and duly sent the same by mail to the several county 
clerks as required by law, and that the same is the only 
proclamation issued by the governor for said election, 
to-wit: 

ELECTION PROCLAMATION, 

Under and by virtue of the authority vested in me by 
section eleven (11) of chapter twenty-six (26) of the Com- 
piled Statutes of Nebraska, entitled “ Elections,” I, John 
M. Thayer, governor of the state of Nebraska, do hereby 
issue my proclamation, declaring that on Tuesday, the 
fourth day of November, A. D. 1890, there will be an 
election held at the usual places of voting in said state for 
the purpose of electing the following officers, to-wit: 

One member of congress from the First congressional 
district. ‘ . 

One member of congress from the Second congressional 
district. 

One member of congress’ from the Third congressional 
district. 

Governor. 

Lieutenant governor. 

Secretary of state. 
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State treasurer. 

Auditor of public accounts. 

Attorney general. 

Commissioner of public lands and buildings. 

Superintendent of public instruction. 

State senators for each senatorial district, and represent- 
atives for each representative district, as provided by law. 

Also, the electors of the state will vote upon the fol- 
lowing amendments to the constitution : 

To amend sections two (2), four (4), and five (5) of ar- 
ticle six (6) of the constitution relating to the number of 
supreme judges. 

Also, to amend section - thirteen (13) of article six (6) 
of the constitution relating to the salary of the supreme 
and district court judges. 

Also, to license and regulate the manufacture, sale, and 
keeping for sale intoxicating liquors as a beverage. 

Also, to prohibit the manufacture, sale, and keeping for 
sale intoxicating liquors as a beverage. 

In testimony whereof, I have hereunto set my hand and 
caused to be affixed the great seal of the state of Nebraska, 

Done at Lincoln this 23d day of September, A. D. 1890. 

{[GreaT SEAL oF NEBRASKA. ] 
By the governor: JounN M. THAYER. 
BeyJAMIN R. CowpDrery, 
Secretary of State. 

IV. That the electors of the Sixth judicial district also 
voted for the election of a district judge. 

V. That therincumbent, Jerome H. Smith, was appointed 
judge of said district December 12, 1889, to fill the va- 
cancy caused by the resignation of T. L. Norval. 

VI. That there was cast at the election, in the four 
counties comprising said district, Seward, York, Hamilton, 
and Polk counties, held on November 4, 1890, 12,734 votes 
and no more, of which the relator reccived 7,612, and 
Jerome H. Smith received 4,841. 
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VII. That in issuing his said proclamation the governor 
through inadvertency omitted to call any election for a 
judge of the district court of the Sixth judicial district, and 
failed to give any notice by proclamation or otherwise of 
any vacancy in said office, or that the electors of said judi- 
cial district would be called upon to elect a judge thereof 
at said election. 

VIII. That the several county clerks of said judicial 
district have certified to the secretary of state the votes cast 
on the question of a district judge, and did so prior to No- 
vember 26, 1890. 

IX. That the defendants, though requested so to do by 
the relator, refuse to meet and canvass said votes cast for 
judge of said district court, alleging, as reason for such re- 
fusal, that no authority existed for holding said election 
for said judge on November 4, 1890, nor does the law en- 
join upon the defendants the duty of canvassing the votes 
which may have been cast at said election for the office of 
judge of the district court of said district. 

X. That by virtue of the appointment made by the gov- 
ernor to fill the vacancy caused by the resignation of Judge 
Norval, Jerome H. Smith now holds said office and fills 
the same, and by virtue of that appointment alone. 

XI. That as early as July, 1890, the incumbent, Jerome 
H. Smith, was duly nominated by the republican conven- 
tion as a candidate for judge of said Sixth judicial district, 
to be filled at said election; andin August, 1890, the relator 
was duly nominated by the peoples’ independent convention, 
and afterwards in October said nomination was ratified by 
the democratic party; that each of said nominations was 
made by conventions of delegates and was published and 
made known throughout the Sixth judicial district. 

XII. That the next election by the people of the state 
subsequent to the said vacancy in the office of judge of the 
Sixth judicial district, produced by the resignation of Judge 
Norval, occurred on November 4, 1890, and which was a 
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general election, at which the relator and Jerome H. Smith 
were rival candidates for election to the office of judge of 
the Sixth judicial district for the unexpired term of Judge 
Norval, who had resigned. 

XIII. That at said general election the total number of 
votes cast for the office of judge of the Sixth judicial dis- 
trict was 12,455, of which the relator received 7,612; 
and the said Jerome H. Smith received 4,841, and other 
candidates received 2; not voting for either, 279. That 
the votes so cast as aforesaid were in the manner required 
by law counted, canvassed, certified, and transmitted by the 
several county clerks to the secretary of state, by whom the 
same were received before the 24th day of November, 1890. 

XIV. That the relator is an elector and voter in said 
judicial district and is eligible to the office of district judge. 

XV. That both the relator and the incumbent had at 
all times actual knowledge of said omission in said proc- 
lamation of the governor, and of the failure to call for an 
election of judge of said district, and the incumbent, dur- 
ing all the times mentioned herein, denied all authority for 
holding any election for said office of judge, and at all 
times insisted and claimed that any election for said office 
held on November 4, 1890, was absolutely null and void, 
and notwithstanding these facts the incumbent still contin- 
ued to be a candidate for said office. 

The attorney general with counsel appeared for the de- 
fendants, and answering denied each and every allegation 
of the relator. 

The respondents in the brief of counsel say that while 
they present the point questioning the right of this court 
to issue a writ of mandamus against the chief executive 
officer of the state in any case, they are not disposed to 
urge it, and only present it in view of the public interest 
and a desire to have all questions raised by the proceedings 
passed upon. ; 

Section 53 of the election law of 1879 provides that 
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“The votes cast for presidential electors, judges of the su- 
preme and district courts, and regents of the university, 
shall be canvassed by a board of state canvassers, consist- 
ing of the* governor, secretary of state, auditor of public 
accounts, treasurer, and attorney general, and a copy of the 
abstracts of votes cast for such officers shall be made by 
the county clerks, sealed up, directed to the secretary of 
state.” , 

Sections 54 and 55 provide, first, that if the abstracts 
from any county are not received at thie office of the secre- 
tary of state by the second Monday after the day of elec- 
tion, the secretary is authorized to send a messenger to thie 
clerk of such county, who shall furnish such messenger 
with the abstracts or with a copy of them; second, that 
the abstracts of votes to be canvassed by the board of state 
canvassers shall be kept in the office of the secretary of 
state, and shall only be opened in the presence of such 
board at the time provided in section 56, on the third 
Monday after the election; and in case all of said returns 
shall not have then been received at the office of the secre- 
tary of state, the board may adjourn from day to day until 
the same shall have been received, not exceeding five days. 

Section 57 provides that they shall make an abstract 
stating the number of ballots cast for each office, the names 
of all the persons voted for, for what office they respect- 
ively received the votes, and the number of votes each re- 
csived, in words at length, and stating whom they declared 
to be elected to the office, which abstract shall be signed by 
the canvassers in their official capacity, and as state can- 
vassers, and have the seal of the state affixed, but should 
any two or more persons be returned with an equal and 
the highest vote, the board shall decide by lot which of 
said persons is elected. 

This duty, as appears by the stipulation of facts, the 
officers composing said board refused to do, or to meet for 
that purpose. The power and duty of this court is not 
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questioned to compel by mandamus the several officers 
other than the governor composing said board to meet and 
perform this duty if it shall appear that a vacancy existed 
in the office of district judge for the Sixth district to be 
filled at the general election of 1890, and that the relator 
was elected thereto with all legal forms and conditions re- 
_ quired. 

Mr. High, in his work on Extraordinary Legal Remedies, 
cited by counsel for respondents, at section 118 says: “And 
while, as to purely executive or political functions devolv- 
ing upon the chief executive officer of a state, and as to 
duties necessarily involving the exercise of official judg- 
ment and discretion, the doctrine may be regarded as un- 
controverted that mandamus will not lie, yet as to duties 
of a ministerial nature and involving no element of dis- 
cretion, which have been imposed by law upon the gov- 
ernor of a state, the authorities are exceedingly conflicting 
and indeed utterly irreconcilable.” 

After further and somewhat extended discussion, the au- 
thor reaches the conclusion that the great weight of au- 
thority is opposed to the exercise by the courts of the 
power to control the action of the executive in cases falling 
within the Jatter branch of the question, and says that 
such may be taken as the established doctrine upon this 
subject, and proceeds to cite adjudicated cases from seven 
states, those of Ohio, Alabama, California, Maryland, 
North Carolina, Indiana, and Montana on the one hand, 
and Arkansas, Georgia, Illinois, Louisiana, Missouri, 
Michigan, Maine, Minnesota, New Jersey, Rhode Island, 
Florida, and Ténnessee upon the other. A careful reading 
of the cases cited leads me to the conclusion that while the 
author is supported by the number of states, his opinion 
is not sustained by the weight of argument, but that the 
cases on the other side more clearly support the opinion of 
Judge MaxwELL, from his consideration of the same au- 
thorities in his work on Pleading and Practice, (1889 Ed.), 
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p- 735, from which I quote: “There is a conflict in the au- 
thorities as to the right of a court to grant a mandamus 
against the governor of a state to compel the performance 
of a merely ministerial duty. That the courts have jur- 
isdiction in such cases there seems to be no doubt. ‘Ina 
free government no officer is above the law, and should not 
be permitted to disregard it with impunity. No good rea- 
son can be given why a governor, whose duty it is to see 
that the laws are executed, should himself be permitted to to 
set them at defiance.” 

From the stipulation of facts and the allegations of the 
petition it appears that at a general election in 1887, T. L. 
Norval was elected district judge for the Sixth judicial 
district, for the regular term commencing January, 1888, 
and terminating in January, 1892; that on December 12, - 
1889, T. L. Norval resigned said office, and the incum- 
bent, Jerome H. Smith, was duly appointed by the gov- 
ernor to fill such vacancy; that at the general election, 
November 4, 1890, the relator and the incumbent were 
opposing candidates in said district for said office, and that 
the relator, out of a total vote of 12,734, received 7,612, 
and the incumbent 4,841 votes, and that the relator was 
eligible to the office. Also, that the several county clerks 
of the respective counties of the district, prior to Novem- 
ber 26, 1890, certified to the secretary of state the votes 
cast at said election for said office. 

In addition to the qnestion stated above, as raised but 
not insisted upon, the respondents present two other ques- 
tions: 1, That the election of 1890 was not an election at 
which it was competent to elect a judge for said district, 
but that the incumbent, Jerome H. Smith, was entitled to 
hold the office by virtue of his appointment until the an- 
nual election of 1891, at which the successor of Judge 
Norval would lave been elected had he not resigned. 
This objection is sufficiently settled by the provisions of 
the four sections of the statute already cited when con- 
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strued together, the first providing that “the general elec- 
tion of this state shall he held on Tuesday succeeding the 
first Monday of November of each year.” Section 103 
provides that vacancies shall be filled in the following 
manner: “The office of the reporter of the supreme court, 
by the supreme court,” and “in all other state and judicial 
district officers, by the governor.” Section 105 provides 
that appointments under the provisions of this chapter 
shall be in writing and continue until the next election at 
which the vacancy can be filled, and section 107 provides 
that vacancies occurring in any state, judicial district, 
county, precinct, township, or any public elective office 
thirty days prior to any general election shall be filled 
thereat. 

From these provisions it is clear that Judge Norval, 
the incumbent at the regular election for a full term of 
the office of district judge for the Sixth district, having 
resigned the office more than two years before the ex- 
piration of the term for which he was elected, it was com- 
petent for the governor to make an appointment to fill the 
vacancy for the time being; and the resignation having 
caused a vacancy more than thirty days before the general 
election of 1890, and that being the first general election 
occurring after the vacancy, it was to be filled within the 
plain provisions of sections 105 and 107 of the election 
law, at the first general election, and that the person so 
elected is the successor of Jerome H. Smith, and, upon his 
qualifying. under such election, the term of office of Jerome 
H. Smith under his appointment by the governor will 
expire. This is deemed to be a sufficient answer to the 
proposition by counsel that there was no authority under 
the constitution and laws of this state for the election of a 
judge of the Sixth judicial district at the general election 
of November 4, 1890. 

Before entering upon the examination of the third prop- 
osition, the second in the brief of counsel, I will call at- 
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tention to the fact that the elections provided for and reg- 
ulated by the act, part of which we have considered, and 
which constitutes a part of chapter 26 of the current com- 
pilation, was originally passed in two divisions; the first, 
of general elections, containing all the sections cited, and © 
the second providing for special elections. Such elections, 
under the provisions of the act, can only be held to fill 
vacaucies occurring in the office of representative in con- 
gress or members of the state legislature, and where the 
body in which such vacancy exists will convene prior to 
the next general election, in which case it is made the duty 
of the governor to order a special election to fill such va- 
cancy at the earliest practicable time, and ten days’ notice 
shall be given. It is thus apparent that special elections 
are wholly eliminated from consideration in the case before 
us. 

The remaining question, and that most relied upon by 
respondents, is presented in the brief as follows: “If con- 
stitutional and statutory authority existed for the election 
of such judge on that day—the general election of 1890— 
in a proper case, yet the same could not be legally had 
without a proclamation by the governor.” 

We have already considered that by a provision of stat- 
ute the vacancy in the office of district judge, occurring 
upon the resignation of Judge Norval in 1889, and tempo- 
rarily filled by the appointment of Jerome H. Smith, was 
to be permanenly filled by election at the next general 
election occurring thirty days or more thereafter, which 
general election was held on November 4, 1890, and at 
which the relator claims to have been duly elected. 

Section 11 of the general law provides that thirty days 
prior to any election at which any state officer is to be 
elected the governor shall issue his proclamation designat- 
ing all the offices to be filled, by the votes of all the 
electors of the state, or by those of any congressional, leg- 
islative, or judicial district, and transmit a copy by mail 
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to the county clerks of each county, and sections 12 and 
13 provide that at least twenty days previous to any 
clection, the county clerk shall make out and deliver to 
one of the officers therein named, depending upon the 
* system of organizatian, whether township or county pre- 
vailing, certaiu notices of election to be held, after the 
statutory form, and it is made the duty of such officers 
respectively to post the same of the number and at the 
places designated by statute. 

Tt will be seen from an examination of the three sec- 
tions last referred to, that section 11 is isolated and separate 
from the other two. The duties of the county clerk are 
not made to depend upon any provision of section 11, or 
upon the action or non-action of the governor under its 
provisions, and no other part of the election law inter- 
feres to shed any additional light on the construction of 
section 11. Undoubtedly it was the duty of the governor 
to issue his proclamation thirty days prior to the election, 
and to have designated therein all the offices to be filled 
at the election, and to transmit copies to the county clerks; 
and it is agreed by the stipulation in this case that, 
from oversight and inadvertence, he failed to perform this 
duty in this instance in regard to the office of district 
judge; but this oversight and inadvertence worked no sus- 
pension of the law, nor, had he failed to issue his proc- 
lamation, inasmuch as the duties of the county clerks were 
by no means dependent on the discharge of those of the 
governor, would the statute making it the primary duty 
of the clerks to issue the notices of election have been 
disregarded, but the notices would nevertheless been duly 
given to the public and would have fulfilled their object. 

By reference to the stipulation it is seen that the county 
clerks were neither in theory or form dependent on the 
governor for knowledge of the fact that the appointment 
of Judge Smith was a temporary one, to terminate upon 
the election of a successor at the next general election, and 


Vou. 31] SEPTEMBER TERM, 1890. 97 


State, ex rel. Bates, v. Thayer. 


his due qualification for the office. To give this informa- 
tion to the clerks and to the public was the only possible 
utility of the governor’s proclamation, and as the informa- 
tion was common and notorious to both the county clerks 
and the public, the absence of it by proclamation worked 
no disability on either hand. 

It would not be seriously contended that the election of 
the successors to the governor and the other state officers, 
at the general election, is constitutionally dependent on the 
proclamation of the governor; and why? For the reason 
that such election was provided for by law at a general 
election. 

We have already shown that the election of a district 
judge to fill the vacancy of the resignation of Judge Norval 
was equally provided for by law, and that the general 
election of the year 1890 was appointed by the statute as 
the time when the same should be had; but it is contended 
for and admitted that the election for governor and other 
state officers occurs every two years at the general election 
held in the even number of years, while the election of a 
judge to fill a vacancy only occurs upon contingencies. 
While this is true, and the provision of statute requiring 
the governor to issue his proclamation a certain length of 
time preceding an election at which a state officer is to be 
elected is one of convenience for the purpose of calling at- 
tention to the contingency, yet it is not believed that it 
touches the foundation of the right and power of the peo- 
ple, under the statute, to fill such vacancy at the general 
election designated by law. Whether the people have exe- 
cuted their right doubtless may, in some instances, depend 
upon the fact of their having actual notice of the existence 
of a vacancy. 

Respondents rely chiefly upon the paedic of the case 
of McKune v. Weller, 11 Cal.; 49, which in many of its 
features is analozous to the case at bar, but in point of im- 
portant facts is distinguishable from it. Without going 
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out of the facts of the case, it appears that by statute it was 
the duty of the governor of California to issue his proc- 
lamation the same length of time before each general elec- 
tion -provided by our own statute, cited, designating the 
offices to he filled at such election, and the transmittal of a 
copy to the boards of supervisors of each county of the 
state; and by the same statute it was made the duty of the 
board of supervisors to give at least ten days’ notice by 
posting at each place of holding election in the proper 
county a copy of such proclamation, and to insert the same 
in some newspaper published in the county, if any. The 
provisions of the statute of that state, requiring vacancies 
in the office of district judge to be temporarily filled by 
appointment by the governor and permanently by election, 
were substantially like those of our own statute, and the 
facts upon which the relator, McKune, claimed to have 
been elected to fill the vacancy occasioned by the resigna- 
tion of Munson were substantially the same as those upon 
which the present relator claims the office. The argument 
and opinion of a majority of the court mainly turned npon 
the question whether the provisions of the statute, requir- 
ing the proclamation of the governor and the notice by 
the supervisors, were mandatory or directory merely; that 
court holding that the California statute was mandatory. 
The opinion is lengthy, discursive, and involved in para- 
dox. ‘The distinguishing contrast between the two cases 
is in the provision regulating the notice of election. The 
California law imposes no original duty upon the board of 
supervisors, nor upon any other county authority to issue 
notices of election, but provides that the board of super- 
visors shall give at least ten days’ notice by posting, or 
causing to be posted, at each place of holding elections in 
the county, a copy of the proclamation, and insert the same 
in some newspaper published in the county, if any. It 
therefore was held in California that, there having been no 
proclamation by the governor, there was no notice of the 
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election of the officer. In the case the principal effort of 
the ‘writer of the opinion seems to have been to separate it 
and distinguish it from that of The People v. Cowles, 13 
N. Y., 350, in which it was held that: 

“ Where the office of a justice of the supreme court be- 
comes vacant before the expiration of his term of office, 
tthe vacancy is to be supplied by the electors of the judicial 
‘district in which it exists, at the next general election of 
judges, although the vacancy occur at so late a day that no 
notice is or can be given by the secretary of state or other 
officer, pursuant to the statute, that a justice is to be elected 
-at such election to fill the vacancy. 

“Accordingly, where the incumbent, whose term of office 
‘would not have expired for several years, died on the 
twenty-third day of October, and the electors of the dis-. 
trict at the general election of judges on the ensuing sixth 
of November elected a person to fill the vacancy; held, 
that the electioni was valid notwithstanding no notice was 
‘given by the sccretary of state that a justice was to be 
elected to fill the vacancy at the election.” 

The question upon which both the California and New 
York cases depend is that of notice to the electors. Under 
‘the California statute it is shown that there could be no 
legal notice without the proclamation, the notice provided 
being a copy of it, while under our statute the notice of 
election is the subject and creature of the statute and is in- 
dependent of any action of the chief executive, either by 
proclamation or otherwise. 

It may be further stated, as the general and accepted 
rule of this court, that neither a general or special election 
held at the time and place provided by law, and where the 
election has been general, depends upon notice for its 
validity. 

The case of State v. Skirving, 19 Neb., 497, arose from 
a disputed election to fill a vacancy in the office of county 
commissioner of Holt county. From the opinion of Judge 
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MAXWELL, after citing section 107, chap. 26, supra, it 
being conceded there was no notice of the election given, 
the opinion proceeds: 

“As from the agreed statement of facts, it appears that 
the defendant removed from the Second district in March, 
1885, being more than thirty days prior to the election, 
it was the right and duty of the electors of said county to 
fill the vacancy at said election, and the exercise of this 
right does not depend upon the notice, or want of it, of 
the county clerk. In deciding this, however, we do not 
intend to go beyond the facts in this case. Here it seems 
to have been generally understood by the electors of the 
county that a vacancy existed, and they sought to fill said 
vacancy, nearly all those voting at that election casting 
their ballots for one of the candidates named. 

“This, we think, was sufficient to show that the election 
was general and participated in by all the electors who 
desired to vote upon that question. What the rule might 
be had but a small percentage of the voters participated 
in the election is not before the court.” 

In the case of Ellis v. Karl, 7 Neb., 381, which was a 
contest for the relocation of the county seat of Saline 
county, under the law in force in 1878, which provided 
that notice of the time and places of holding elections for 
such removals shall be given in the same manner as pro- 
vided by law for general elections for county purposes, 
that at least thirty days previous to the election notice 
thereof should be given by posting up three written or 
printed notices in each election precinct, Judge LAKE in 
the opinion says: 

“But, notwithstanding the failure to give the full statu- 
tory notice, we do not think that the plaintiffs are in a sit- 
uation to complain for the want of it. The only. purpose 
which the notice could serve was that the question to be 
voted upon might be brought to the attention of cach 
elector, and an opportunity afforded him to attend. the 
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election and express his opinion concerning it through the 
ballot-box.” 

There are other cases to the same effect, none of which, 
however, involve the question of proclamation by the gov- 
ernor, but are confined to that of notice as such. 

In the supreme court of Michigan it has been almost 
universally held that statutory provisions for the conduct of 
elections are directory only, excepting they be of a char- 
acter that a failure of strict compliance would prevent or 
obstruct the free and complete expression of the public 
will, or satisfactory evidence to that effect. I quote from 
the syllabus in People v. Hartwell, 12 Mich., 508: “The 
statute requiring notice to be given [of the election and the 
vacancy | is directory merely.” This was followed in the 
case of People v. Wetherell, 14 Mich., 48; see also People 
v. Sackett, Id., 320; People v. Cicott, 16 Id., 283; People 
v. Bates, 11 Id., 362; People v. Higgins, 3 Id., 233; Secord 
v. Foutch, 44 Id., 89. 

The same rule was held in Wisconsin in Luéfring v. 
Goetze, 22 Wis., 363, that “An election to fill a vacancy, 
however created, will not be held invalid merely because 
the statutory notice was not given;” but whether it should 
not be held invalid for want of actual notice to the body 
of voters was considered but not ruled upon. 

In the case of State, ex rel. Peacock, v. Orvis, 20 Wis., 
235, it was held: “In case of the death of a sheriff, the 
electors take notice thereof, and of the provisions of the 
constitution and statutes for the election of his successor, 
and although it is the duty of the under sheriff, acting as 
sheriff, in such a case, to order and give notice of the 
election of sheriff, as required by secs. 14 and 15, chap. 
7, Rev. Stats., yet his omitting to do so will not render 
void an election of such officer at the general election next 
following the creation of the vacancy.” 

Many other authorities are cited by counsel for the 
relator from the courts of the foregoing and other states 
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not deemed necessary to reproduce, in citation, in a pro- 
longed opinion. The respondents contend that “neither 
the constitution nor the statute fixed the election of 1890 
as being the proper time to elect any officer the votes for 
whom it was their duty to canvass. Their notice had not 
bezn officially called to any vacancy or any election respect- 
ing which they had a duty to perform. How can it be- 
said, they argue, that it was clearly their duty to assemble 
and count the votes alleged to have been cast at that elec-- 
tion?” 

We have shown that the statute does fix the general. 
election of 1890 as that for permanently filling any vacancy 
occurring in the office of district judge at any time not 
thirty days before the general election of 1889, and we- 
have seen that Judge Norval’s resignation of December 12,. 
1889, created the vacancy. 

It is such a matter of history that the court will take: 
judicial notice of the fact that ‘such resignation was made 
to the incumbent ‘of the executive office, and that on the 
day last mentioned the principal respondent as governor: 
appointed Jerome H. Smith to temporarily fill the office: 
made vacant, and that in the regular course of executive: 
duties such appointment was certified as official by another- 
of the respondents as secretary of state. These officers at 
least will be presumed to have known, and still to know, 
that the judge thus appointed would hold his office only 
until the next general election occurring more than thirty: 
days after the date thereof, which was the general election: 
of 1890. 

Furthermore it appears that the returns of the election: 
under which the relator claims were duly made out, certi- 
fied, and forwarded to the secretary of state within the time- 
provided by law, and were at the date of this application 
deposited in his office as a part of the public records of the 
state. 

Upon these prentises it will be held that it was the duty 
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of the respondents as the board of state canvassers to have 
met at the office of the secretary of state on the third Mon- 
day after the general election of 1890, which was held on 
November 4, last, and to have then and there made an ab- 
stract of the number of ballots cast for the office of district 
judge of the Sixth judicial district, the names of all persons 
voted for for that office, the number of votes each received 
therefor, and stating whom they declared to be elected, affix- 
ing their names and official capacities as a state board of 
canvassers thereto ; and it appearing that such official duty 
has not been performed by the respondents, a peremptory 
writ of mandamus will issue as prayed for by the relator. 


WRIT AWARDED. . 


THE other judges concur. 


GALE Sutky Harrow Co. v. E. G. LAUGHLIN, 
[FILED JANUARY 2, 1891.] 
Res Gestee: THe DECLARATIONS OF AN AGENT made after the 
transaction to which they relate is fully completed and ended 
are not competent to be given in evidence as a part of the res 


gest. 


Error to the district court for Cass county. Tried 
below before APPELGET, J. 


C. A. Woosley, and Byron Clark, for plaintiff in error, 
Clark & Barr, and Allen Beeson, contra. 
Coss, Cu. J. 


The plaintiff in error is a corporation organized under 
the laws of the state of Michigan, and on June 22, 1887, 
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brought its action against the defendant, in the district 
court of Cass county, alleging that, for a valuable consid- 
eration he executed and delivered to the plaintiff his prom- 
issory note as follows: 


“$65. Cass Co.,SraTE or NEBRASKA, July 7, 1885. 
On or before the first day of January, 1887, I promise 
to pay Gale Sulky Harrow Manufacturing Company or 
order, sixty-five dollars at National Bank of Ashland, 
Nebraska. Value received. If paid at maturity, interest 
7 per cent at from April 1, 1886; butif not paid when due, 
interest at 7 per cent per annum from date until paid. 
“No promise or contract outside of this note will be 
recognized. E. G. LAueHutn.” 


Indorsed: “July 8, 1885, dinner and feed, 75 cents.” 


And no other payments or credits made thereon, and 
that there is due the principal sum with interest from July 
7, 1885, the payment of which by defendant has been de- 
manded and refused. 

The answer of the defendant admitted the execution of 
the note, and set up that it was given to the plaintiff’s 
agent, one Pratt, for a combined farm machine, called the 
Gale sulky harrow, which the agent warranted to be a first- 
class implement, complete in all its details, and that it 
would accomplish satisfactory work under all circum- 
stances, and was especially adapted to the cultivation of 
corn on foul land, cornstalks and weeds being no obstruc- 
tion to the successful work of the implement, and agreed 
then and there with defendant that any deviation therefrom 
would invalidate the sale, or if it failed to give perfect sat- 
isfaction, the agent would deliver up the note and take 
away the implement; and thereby the plaintiff obtained 
and holds the note through false and fraudulent represen- 
tations, the defendant alleging that the sulky harrow, or 
agricultural implement, for which the note was given, 
would not, and never did, perform the work said agent 
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represented it would, though defendant used his best efforts 
to make it work satisfactorily and answer the purposes war- 
ranted; and that it was wholly worthless and unfit as an 
agricultural implement for such purposes. 

That as soon as defendant had thoroughly tried the sulky 
harrow, and found it to be worthless, he at once informed 
the agent Pratt and demanded the return of the note, and 
requested him to take the implement away, which he re- 
fused to do. Judgment was asked for the return of the 
note, and for costs. 

The plaintiff’s reply denied the allegations of warranty 
set up in the answer, and alleged that the Gale sulky har- 
row was sold on its merits, or on trial in the field, and 
due notice given to defendant in the words of the note 
that “no promise or contract outside of this note will be 
recognized,” and further that the agent had no authority to 
make any warranty or representation in regard to the work 
the implement would perform. 

On April 24, 1888, there was a trial to a jury, which 
found for the defendant. The plaintiff’s motion for a new 
trial was overruled and judgment entered thereon, to which 
the plaintiff duly excepted, and assigns the following 
errors : : 

. I. The verdict is against the evidence and is contrary to 
law. 

II. It is contrary to the instructions to the jury given 
at the plaintiff’s request. 

III. The court erred in refusing to give the 3, 4, 6, 7, 
and 8 instructions requested by plaintiff. 

TV. In giving the 1, 2, 3, 4, and 5 instructions of its 
own motion. 

' V. In giving the 1, 2, 3, 4, and 5 instructious requested 
by defendant. 

VI. In admitting the evidence of defendant against the 
objections of plaintiff because the petition did not state 
facts sufficient to constitute a cause of action. 
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VII. In excluding evidence offered by plaintiff, and ex- 
ceptions taken. 

VIII. In admitting evidence for the defense against ob- 
Sections of the plaintiff, and exceptions taken, and for 
errors of law on the trial. 

IX. The answer does not state facts to support a verdict. 

Whatever errors may be considered to have occurred at 
the trial to which the first seven assignments of the plaint-— 
iff are pertinent, it does not seem necessary to inquire in 
view of the eighth error that hearsay testimony of third 
pirties, going to the res geste of the issue, was improperly 
admitted at the trial. 

From the record it appears that a witness sworn and ex- 
amined on behalf of the defendant was asked : 

Q. State to the jury if you ever had any conversation 
with Mr. Pratt, the agent, in regard to giving back the 
note in controversy to the defendant, and taking back the 
machine? 

A. Yes, sir, Ihad. It was on Saturday, July 9, 1885. 
T was called down to Ashland, and Mr. Pratt met me there 
in front of the hotel and said: “Do you know this man 
Laughlin, and what kind of a man is he?” I said, “I 
guess he wasall right.” ‘‘ Well,” he said, “he like to give 
us fellows a whipping down here to-day; he wanted us to 
give back his note, but now I don’t know whether we will 
give it back at all or not; he acted a fool so, I don’t know 
whether we will give it back at all or not.” 

The witness further testified that “this conversation was 
held right where the implements were in frontof the Platte 
Valley hotel in Ashland,” and in reply to the inquiry 
how many times he had met Mr. Pratt said “he had gone 
around with him all over the country.” To this evidence 
objection was made as to its admissibility, and the motion 
to strike it out was overruled by the court, and exceptions 
were taken. So far as this hearsay evidence of a third 
party went to support the defense, its admission was error. 
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It is a recognized rule that the admissions of an agent 
made at the time of the particular transaction which is the 
subject of inquiry, and while acting within the scope o: 
his authority, may be given in evidence against his princ.- 
pal, as a part of the ves geste. But it is equally well set- 
tled that the agent’s declarations made after the transaction 
is fully completed and ended, as in this instance, are not 
admissible. The conversation of the witness with the 
agent was held two days after the date of the note and the 
conclusion of the transaction, and was, therefore, clearly in 
violation of the rules of evidence. (McCartny v. The Te. - 
ritory of Nebraska, 1 Neb., 123; Nebraska City v. Lamp- 
kin, 6 Id., 32; Clopper v. Poland, 12 Id., 71; Village of 
Ponca v. Crawford, 18 Id., 557; Williams v. Eikenberry, 
25 Id., 726.) For this reason the judgment will be re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JOHN Fonner v. J. H. Smrtu. 
[FILED JANUARY 2, 1891.] 


1. Banks: CuHecxs: HoLpER May SUE For REFUSAL TO Pay. A 
check drawn on funds in a bank is an appropriation of the 
amount of the check in favor of the holder thereof—in effect an 
assignment of the amount of the check; and the holder, upon 
refusal of the bank to pay the same, where such fuuds have not 
been drawn out before its presentation, may bring an action 
thereon in his own name. 


2. 


: SUBROGATION. There is an implied promise on the part of 
a bank when receiving deposits to pay them out on the checks 
of the depositor to any person in whose favor he may draw the 
same, and the check-holder is thus subrogated to the rights of the 
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depositor in so much of the deposits as the check may call for, 
which cannot, after notice to the bank, be withdrawn by the 
drawer. 


Error to the district court for Hamilton county. Tried 
below before Norvat, J. 


O. A. Abbott, and J. N. Paul, for plaintiff in error, 
cited, to the contention that the check-holder could not sue 
the bank on its refusal to pay: Natl. Bank v. Millard, 10 
Wall. [U.8.], 152-58; Bank v. Whitman, 94 U.S., 343; 
Hopkinson v. Forster, L. R. 19 Eq., 74; Caldwell v. Bank, 
26 U.C. C. P., 294; Bellows Falls Bank v. Rutland, etc., R. 
Co. Bank, 28 Vt., 470; Carr v. Natl. Security Bank, 107 
Mass., 45; Case v. Henderson, 23 La. Ann., 49; tna 
Natl. Bank v. Bank, 46 N. Y., 82; Planters Bank v. Mer- 
ritt, 7 Heisk. [Tenn.], 177; Moses v. Bank, 34 Md., 574. 


E. J. Hainer, contra, cited, in reply to the contention : 
Roberts v. Austin, 26 Ia., 316; Union Natl. Bank v. Bank, 
80 Ill., 212; Chicago Marine Ins. Co. v. Stanford, 28 Id., 
168; Brown v. Leckie, 43 Id., 500; Munn v. Burch, 25 
Id., 35; Vanbibber v. Bank, 14 La. Ann., 486; Fogar- 
ties v. Bank, 12 Rich. Law. [S. Car.], 518; Byles, Bills 
[Sharswood Ed.], 96; Lester v. Given, 8 Bush [Ky.], 
361; Morse, Banking, 471; 2 Daniels, Neg. Inst., sec. 1635 
et seq.; Pomeroy, Remedies [2d Ed.], sec. 164. 


Maxwet, J. 


This is an action brought by J. H. Smith against John 
Fonner et al., lately doing business under the style of The 
Bank of Phillips, to recover the sum of $495, with inter- 
est, on a check drawn by one of the members of the firm 
of John Fonner & Co., who were owning and operating 
the Bank of Phillips, against that bank in favor of Sam- 
uel Spanogle, another member of the same firm; the check 
purporting to have been drawa by Crane, treasurer of 
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the Building and Loan Association of Phillips. The 
petition alleges a specific promise to pay, and also a prom- 
ise by the trustee, to whom the assets of the Bank of Phil- 
lips had been conveyed for the purposes of liquidation. 

It is clearly shown that the drawer had sufficient funds 
in the bank at the time the check was drawn and presented 
to pay said check. : 

In the trial of the cause the court below found the is- 
sues in favor of the defendant in error and rendered judg- 
ment accordingly. 

There was no motion for a new trial, and the question 
presented to this court is one of law, viz., Is a check drawn 
upon an existing fund in a bank an absolute transfer or 
appropriation to the holder of the amount designated in 
the check, then in the hands of the drawee? 

On this question there is a direct conflict in the authori- 
ties; and in number, at least, the weight of authority seems 
to be against the proposition. In deciding the question, 
however, we desire to be governed by such rules as seem 
to be based upon sound reason and calculated to promote 
justice. 

The doctrine upon which it is held that a check is not 
the appropriation of the fund against which it is drawn is 
stated by Judge Davis, in Bank of the Republic v. Millard, 
10 Wall., 156, as follows: “On principle, there can be no 
foundation for an action on the part of the holder, unless 
there is a privity of contract between him and the bank. 
How can there be such a privity when the bank owes no 
duty and is under no obligation to the holder? The 
liolder takes the check on the credit of the drawer in the 
belief that he has funds to meet it, but in no sense can the 
bank be said to be connected with the transaction. If it 
were true that there was a privity of contract between the 
banker and holder when the check was given, the bank 
would be oblige! to pay the check, although the drawer, 
before it was presented, had countermanded it, and al- 
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though other checks drawn after it was issued, but before 
payment of it was demanded, had exhausted the funds of 
the depositor. If such a result should follow the giving 
of checks, it is easy to see that bankers would be compelled 
to abandon altogether the business of keeping deposit ac- 
counts for theircustomers. If, then, the bank did not con- 
tract with the holder of the check to pay it at the time it 
was given, how can it be said that it owes any duty to the 
holder until the check is presented and accepted.” 

This is the strongest presentation of the objections to a 
check being an appropriation of the funds of the drawer 

to the amount of the check to which our attention has been 
‘ called, yet the fallacy of the reasoning can readily be 
shown. The principal objection of Judge Davis is the 
want of privity between the holder of the check and the 
bank. A bank, however, receives deposits on the express 
or implied promise to pay them out upon the checks of 
the depositor; and the depositor may draw his checks for 
small or large amounts, payable to his creditors or those to 
wliom he desires to pay money, and the bank impliedly 
promises to pay such checks by whomsoever presented, the 
only limitation being that the drawer shall not exceed the 
amount of his deposits. In effect the debtor says to his 
creditor: “TI have deposited my money for safe keeping in 
a certain bank and I will give you a check thereon for the 
amount due you.” The creditor thereupon accepts the 
check upon the implied assurance that the drawer has suf- 
ficent funds in the bank to pay it. Suppose instead of the 
ordinary form of the check to “pay A. B. or bearer” a 
specified sum, the drawer should say “JI hereby assign to - 
A. B. or bearer” a like portion of the deposit in the bank ; 
in effect there would be no difference as to the right of the 
holder of the check to the portion of the fund appro- 
ptiated by the drawer. At the present time checks are in 
common use to supersede the payment of money. Many 
persons pay nearly all claims th.Jugh the instrumentality 
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of checks. This is done to obviate the risk incident to 
carrying large sums of money on the person, or for want 
of adequate facilities for its safe keeping; and second, asa 
means for correcting errors which may have occurred in the 
payment of claims, as a check when paid to a particular 
person is equivalent to a receipt. In regard to the alleged 
want of privity, it is sufficient to say that the holder of the 
check is subrogated to the rights of the drawer in the fund 
drawn upon, and therefore to that extent is in privity, as 
assignee of the drawer, with the bank. But suppose that 
there is no privity between the parties, the rule is now well 
settled that a party may sue on a promise made on suffi- 
cient consideration for his use and benefit, though it be 
made to another and not to himself. (Cooper v, Foss, 
15 Neb., 516; Stewait v. Snelling, Id., 502; Shamp »v. 
Meyer, 20 Id., 223; Miliani v. Tognini, 7 Pac. Rep., 279; 
Lawrence v. Fox, 20 N. Y., 268; Farley v. Cleveland, 4 
Cow., 432; King v. Whitely, 10 Paige, 465; Halsey v. 
Reed, 9 Id., 445; Cumberland v. Codrington, 3 Johns. 
Ch., 254; Merriman v. Moore, 90 Pa. St., 80; Putney v. 
Farnham, 27 Wis., 187.) 

We have no doubt, therefore, that the holder of a check, 
where the check was drawn upon funds and presented be- 
fore such funds are otherwise drawn out, may sue the 
bank for refusing to pay such check (Munn v. Burch, 25 
Ill., 35; Brown v. Leckie, 43 Id., 497; Fourth Natl. Bank 
v. City Natl. Bank, 68 Id., 398; Union Natl. Bank v. 
Occana Co. Bank, 80 Id., 212; Ridgely Natl. Bank v. 
Patton, 109 Id., 485; Natl. Bank of America v. In- 
diana Banking Co., 114 Id., 483; Merchants Natl. Bank 
v. Ritzinger, 20 Bradwell [Ill.], 27; Roberts v. Corbin, 26 
Ta., 315; Fogarties v. State Bank, 12 Rich. Law [S. 
Car.], 518; S. C., 78 Am. Dec., 468; Lester v. Given, 8 
Bush [Ky.], 357; McGrade v. German Sav. Inst., 4 Mo. 
App., 330; Zelle v. German Sav. Inst., 4 Mo. App., 401; 
MeGregor v. Loomis, 1 Disney [Ohio], 247, 255; Ancona 
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v. Marks, 7 Hurl. & N., 686; Senter v. Continental Bank, 
7 Mo. App., 532; 3 Am. & Eng. Ency. of Law, page 
227); and after notice to the bank of the drawing of the 
check, the funds thus appropiate cannot be withdrawn by 
the drawer: 

No question arises as to the time when the check was 
presented, nor is there any contest between the plaintiff and 
other check-holders. 

The contest, therefore, is between the holder and the 
drawee, and as it appears that the bank had sufficient 
funds of the drawer when the check was presented it 
should have paid the check, failing in which the action is 
properly brought. 

The judgment of the district court, therefore, is 


AFFIRMED, 
Coss, Cu. J., concurs. 


Norvat, J., having tried the case in the court below, 
did not sit, 


e 
A. E. HaunstTinE v. STATE OF NEBRASKA. 


[FILED JANUARY 2, 1891.] 


1, Murder: CompLarint: INFORMALITY. In a complaint before an 
examining magistrate it was alleged that the accused “then 
and there unlawfully, willfully, maliciously, and feloniously, 
and of his deliberate and premeditated malice, did kill and mur- 
der Hiram Roten and William Ashley.” To this charge the 
accused pleaded “ not guilty,’ and waived an examination and 
was thereupon committed to jail. Upon an information being 
filed against him in the district court he filed a plea in abate- 
ment to such indictment on the ground that the complaint 
failed to charge him with murder in the first degree and there- 
fore he had not waived an examination for that crime. In the 
original complaint he was charged with killing two persons, 
whereas in the information he was charged with killing but one 
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of them. Held, That the plea in abatement was properly over- 
ruled and that the complaint, though informal, did charge 
murder. 


2. 


: CASE STATED. The accused committed a burglary by 
breaking into a school house and taking a clock and other prop- 
erty therefrom. Soon afterwards two of the officers of the dis- 
trict, following up the tracks of horses and the wagon to the 
residence of the accused, demanded the clock, which the accused 
delivered to them. He then followed them out doors and when 
they were a short distance from the house going away he shot 
each of them through the head, killing them instantly. Held, 
That a verdict of murder in the first degree would not be set 
aside nor the sentence reduced. 


: PREMEDITATION: DURATION. To warrant a conviction 
of murder in the first degree it is not necessary that the evi- 
dence show that the accused deliberated over the matter and 
formed the purpose to kill, for weeks, days, or hours before com- 
mitting the crime. The law fixes no particular length of time 
for premeditation and deliberation as the criterion to distinguish 
murder in the first from the lower degree thereof, but leaves 
each case to be determined from the circumstances surround- 
ing it. 


3. 


Error to the district court for Custer county. Tried 
below before Hamer, J. 


N. V. Harlan, A. R. Humphrey, and C. L. Gutterson, 
for plaintiff in error, cited, as to premeditation and delib- 
eration: Beers v. State, 24 Neb., 614; Schaffer v. State, 22 
Id., 557; Simmerman v. State, 14 Id., 568. 


William Leese, Attorney General, contra, cited, as to the 
plea in abatement: State v, Bailey, 32 Kan., 83; Redmond 
v. State, 12 Id., 175; State v. Pritchard, 35 Conn., 325-6; 
Crim. Code, sec. 303. 


MAXWELL J. 


The plaintiff in error was convicted of the murder of 
Hiram Roten in Custer county on the 9th day of Novem- 
ber, 1888, and sentenced to be hanged. 

8 
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Two errors are relied upon for the reversal of the judg- 
ment: First, the overruling of the plea in abatement, 
and second, the insufficiency of the testimony of the testi- 
mony to sustain the verdict. The plea in the abatement 
is as follows: 

“Now comes Albert E. Haunstine in his own proper 
person and prays judgment that said pach cement be quashed 
for the following reasons: 

“First—Because the information alleges that defendant 
committed, on the ninth day of November, A. D, 1888, 
the crime of murder in the first degree. And the com- 
plaint upon which defendant was arrested and taken before 
the county court, and upon which he waives examination, 
and upon which the information in this court is based, 
charges the defendant with a commission of a crime of 
lower and less degree than murder in the first degree if it 
charged a crime at all, 

“Second—Because the complaint charged that defendant 
killed on the 9th day of November, A. D, 1888, Hiram 
Roten and William Ashley with a pistol, etc. It is spe- 
cifically charged as one crime. And in the information filed 
in this court based upon the aforesaid complaint filed in 
the county court of Custer county, Nebraska, and upon 
which defendant is called upon to answer and plead to, 
charges that on the said 9th day of November defendant 
killed and murdered Hiram Roten, and no allegation that 
William Ashley was by defendant killed‘and murdered by 
defendant, thereby alleging another and different crime. 

“AH. M. Sunitvan & N. Haran, 
“Attorneys for Defendant.” 


The county attorney filed an answer to the plea in abate- 
ment denying each and every allegation therein contained. 
There also appears to have been a motion to quash infor- 
mation. The ruling upon the motion to quash the infor- 
mation, and also the ruling on the plea in abatement is set 
forth in the record as follows: 
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“This cause came on to be heard this 20th day of De- 
cember, 1888, and the defendant was brought into court 
attended by his counsel, H. M. Sullivan and N. V. Har- 
lan, and prosecuted his motion to quash the information ; 
the same was argued and submitted to the court. Where- 
upon the court overruled the motion to quash, and the de- 
fendant excepted. Now upon this same day and date 
comes the defendant, attended by his counsel, and hearing 
had upon defendant’s plea in abatement, and the answer 
thereto of J. S. Kirkpatrick, county attorney. Upon issues 
joined and the introduction of the record of the examin- 
ing magistrate as evidence by the defendant, the court 
finds for the state and against the defendant, and that the 
allegations contained in defendant’s plea in abatement are 
not true.” 


The complaint is as follows: 


“Stats or Nepraska, | 
CusTER County. : 


‘Before John Reese, County Judge. 


“State of NEBRASKA \ 
v. For Murder. 

ALBERT E, HaunsrTise. 

“The complaint and information of J. 8. Kirkpatrick, 
of Custer county aforesaid, made in the name of the state 
of Nebraska, before John Reese, county judge within and 
for said county, this 24th day of November, A. D. 1888, 
who, being duly sworn, on his oath says that Albert E. 
Haunstine, on the 9th day of November, A. D. 1888, in 
the county aforesaid, the said Albert E. Haunstine then 
and there being, then and there unlawfully, willfully, 
maliciously, and feloniously, and of his deliberate and 
premeditated malice, did kill and murder Hiram Roten 
and William Ashley, deliberate and premeditated, with a 
certain pistol, then and there in his right hand, held con- 
trary to the form of the statutes in such case made and 
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provided, and against the peace and dignity of the people 
of the state of Nebraska. J. S. KIRKPATRICK. 


“Subscribed in my presence and sworn to before me 
this 24th day of November, 1888. 


“TSEAL. | JOHN REESE, 
County Judge. 


The plaintiff in error was thereupon arrested and taken 
before the county judge of Custer county, and pleaded not 
guilty and waived an examination, whereupon he was com- 
mitted to the county jail to answer the charge of murder 
in the first degree. It will be observed that the word 
“ purposely ” is omitted from the complaint, as also the 
intent to kill. Had an examination been had it is proba- 
ble that these omissions would have been supplied and a 
new complaint filed. This probably was prevented by 
the accused waiving an examination, but whether or not 
this was the case is not material. The charge was that of 
the murder of Hiram Roten, and the degree of the crime 
within that charge in the information must be determined 
by the jury on the trial, as the preliminary examination 
does not operate asa bar in proving the degree of the 
crime. Taking the entire complaint together, while it is 
somewhat informal, it is sufficient after trial and judgment 
to sustain the charge of the crime of murder in the first 
degree. The second objection, that the complaint charged 
the defendant with killing Hiram Roten and Wm. Ashley 
with a pistol, whereas the charge upon which the plaintiff 
in error was tried was for the murder of Hiram Roten, is 
equally untenable. If the plaintiff in error murdered 
either of the parties named in the information in the man- 
ner therein stated he would be guilty of murder, and would 
be liable to the penalty of the law the same as if he had 
murdered two or more. In other words, the murdering of 
two or more will make the crime more atrocious, but the 
party who commits the murder will be equally liable for 
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the murder of one as well as a greater number. The plea 
in abatement was properly overruled. 

Second—The principal ground relied upon is that the 
evidence is not sufficient to warrant a verdict of murder in 
the first degree, and therefore that the court should reduce 
the sentence to imprisonment for life. 

The testimony tends to show that a short time béfore 
the 8th day of November, 1888, the plaintiff in error made 
a trip with his team to Cozad, on the line of the Union 
Pacific railway ; that in returning home he stopped at a 
school house and raised one of the windows and took there- 
from a clock and apparently other property. The teacher 
on going to the school house in the morning found that 
his clock and other property had been carried away, where- 
upon he complained to the officers in the district, of which 
William Ashley was moderator and Hiram Roten ap- 
parently director. One of these men was also a constable. 
These officers went to the school house where the burg- 
lary had been committed, took measurements of the tracks 
of the horses and those made by the wagon, and follow- 
ing these tracks came to the residence of the plaintiff 
in error and demanded the clock. It was then about noon, 
and the plaintiff in error or his wife invited these parties 
to take dinner with the plaintiff in error. This they re- 
fused to do, but stated that they had not time to wait. 
The plaintiff in error followed the parties out of the house, 
and when Mr. Roten was from sixteen to twenty feet from 
the house, apparently walking away from it, the plaint- 
iff in error shot him through the head, the ball entering 
the back part of the head and coming out in front. He 
also shot Mr. Ashley through the head. Killing both of 
these parties, he thereupon proceeded to rob the bodies, 
took the horses of the officers whom he had killed to a de- 
serted ranch near by and left them there apparently with- 
out food or water. He then took his own horses and 
hitched toa wagon and by driving at night and hiding 
during the day managed to escape to Madison county. 


118 NEBRASKA REPORTS. [ Von. 31 
Haunstine y. State. 


On the 12th of November, 1888, the bodies of the mur- 
dered men were found near the plaintiff in error’s house, 
the plaintiff in error, after the murder, having covered 
them with hay. The hay had been removed from the face 
of the body of Mr. Roten, and when found the face and . 
neck had been eaten, apparently by wild animals. The 
motive for the murder appears to have been fear on the 
part of the plaintiff in error that the officers having traced 
the clock and other property into the possession of the 
plaintiff in error, therefore he was liable to be prosecuted 
for that offense. The object appears to have been to get 
rid of these witnesses. The killing was not done in the 
heat of passion, but was a cold-blooded deliberate murder, 
and so far as appears there are no extenuating circum- 
stances. To constitute murder in the first degree it is not 
necessary that the party should have determined for weeks 
or days or even hours to commit the crime. It is suffi- 
cient to warrant a conviction, if, from the attending cir- 
cumstances, it is shown that such party had actually formed 
the purpose maliciously to kill another, and had deliber- 
ated and premeditated upon it before committing the 
act. The law fixes no particular length of time that such 
purpose must be formed, but leaves each case to be deter- 
mined by its own circumstances. (Jilton v. State, 6 Neb., 
143; State v. Turner, Wright [O.], 20; State v. Gardiner, 
Wright [O.], 392.) In the case at bar the plaintiff in 
error had no grievance against the men he murdered. Oue 
of, them he claimed was his best friend. He was fearful, 
however, that in the performance of their duty they would 
cause his prosecution for burglary; hence he deliberately 
murdered them. The testimony is sufficient to warrant a 
verdict of murder in the first degree, The judgment is 


AFFIRMED. 


THE other judges concur. 
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A. D, Strunk vy. STaTsE, EX REL. REUBEN Lipp. 
(FILED JANUARY 2, 1891.] 


Bill of Exceptions: Arripavits used in the district court on the 
hearing of a motion, as to sustain or discharge an attachment, 
must be embodied in a bill of exceptions to be available in the 
supreme court. 


Morton to quash bill of exceptions. 
Story & Story, for the motion. 

J. K. Goudy, contra. 

MAXWELL, J. 


On January 13, 1890, one John Casey brought an ac- 
tion by attachment against the Nebraska State Bank of 
Pawnee City, and certain property belonging to the defend- 
ants in that action was levied upon, and also notices of 
garnishment served upon the plaintiff in error and others. 
A motion was made to discharge the attachment, and a 
large number of affidavits in support of and against said 
motion seems to have been filed. The motion to discharge 
the attachment was overruled as to the bank, while the 
motion in favor of the plaintiff in error and also the de- 
fendant in error was sustained. 

On the 21st of December, 1889, E. F. Hemstead, the 
owner of the alleged bank at Pawnee City, made an as- 
signment under the statute for the benefit of his creditors, 
and such proceedings were had that the defendant in error 
was chosen assignee by the creditors and demanded a con- 
veyance from the plaintiff in error of the real estate be- 
longing to Hemstead. This conveyance the plaintiff in 
error refused to make, whereupon the defendant in error 
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instituted proceedings by mandamus to compel the execu- 
tion of such conveyance. The judge, after a hearing in 
the case, granted a peremptory writ of mandamus and that 
is the order now appealed from. 

The defendant in error now moves to quash the bill of 
exceptions because it is not certified either by the judge 
that tried the cause or by the clerk of the court. 

There is a stipulation in the record that the affidavits 
used on the hearing of the motion to discharge the attach- 
ment in the case of Casey v. Bank should be used on the 
hearing in the mandamus proceedings, and no doubt they 
were so used, ‘There is a large number of affidavits in the 
record entitled in the case of Casey v. Bank, and in all prob- 
ability they were read on the hearing to discharge the at- 
tachment. Whether they were or not we have no means 
of knowing as they are not in any manner authenticated. 
In a number of cases this court has held that affidavits 
“used on the hearing of a motion must be preserved in a bill 
of exceptions to be available in a reviewing court. (Ray 
v. Mason, 6 Neb., 102; Credit Foncier v. Rogers, 8 Id., 
36; Aultman v. Howe, 10 Id., 10; Oliver v. Sheeley, 11 Id., 
522; Dorrington v. Minnick, 15 Id., 398; Dolen v. State, 
Id., 405; Empkie v. McLean, Id., 629; Donovan v. Sher- 
win, 16 Id., 180; Richards v. State, 22 Id., 146 ; Clapp v. 
Bowman, Id., 260). Such a rule is necessary in order to 
protect the rights of the parties. It requires the judge 
before whom the cause was tried to certify the evidence 
before him upon which he based his decision. In case the 
parties agree as to the evidence, the statute authorizes the 
clerk to certify. 

The affidavits in question, not being certified, will be 
stricken out of the record. ‘The fourth point of the mo- 
tion, therefore, is 

SUSTAINED. 


THE other judges concur. 
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C. D. Ryan vy. O. G. STOWELL. 


[FiLep JANUARY 2, 1891,] 


Agent: CaNNoT PLEDGE PRINCIPAL’s Goons. While an agent 
entrusted with the sale of goods may, in the ordinary course of 
business, sell such goods and bind his principal, yet he cannot 
pledge the goods as security for his own debt, even though he 
give a chattel mortgage thereon and waive the foreclosure thereof. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Jay Bros., for plaintiff in error, cited: George v. Claggett, 
7 Term Rep. [Eng. |, 359; Sims v. Bond, 5 B.& Ad. [Eng.], ° 
398; Thompson v. Davenport, 2 Smith’s Leading Cases, 
374; Kelley v. Munson, 7 Mass., 319; Iisley v. Merriam, 
7 Cush. [Mass.], 242; Huntington v. Knox, Id., 371; 
Smith’s Mer. Law, 140; 1 Parsons, Cont., 53; Chitty, 
Cont., 225; Story, Agency, 419; Saginaw R. Co. v. Chap- 
pell, 56 Mich., 190; Hall v. Parker, 37 Id., 590; Brown 
v. Judge, 42 Id., 501; Atlas Min. Co. v. Johnston, 23 Id., 
36; Trudo v. Anderson, 10 Id., 357; Hutchings v. Ladd, 
16 Id., 493; Matter of Drips, 3 Pa. L. J., 87; Shinn v. 
Hicks, 4. 8. W. Rep. [Tex.], 486. 


Fair & Evans, contra, cited: Lipscomb v. Lyon, 19 Neb., 
515; Ewell’s Evans, Agency, 405, and cases ; Story, Agency 
[7th Ed.], secs. 213, 225; Wells, Replevin, secs. 31z, 
314; Bertholf v. Quinlan, 68 IIl., 297; Bowie v. Napier, 
10 Am. Dec., 641; McCreary v. Gaines, 55 Tex., 485; 
Switzer v. Wilvers, 24 Kan., 384; Stewart v. Woodward, 50 
Vt., 78; Velsian v. Lewis, 15 Or., 539; Galvin v. Bacon, 
11 Me., 28; Herron v. Hughes, 25 Cal., 555; Loeschman 
v. Machin, 2 Stark. [Eng.], 311; Hydev. Noble, 13 N. H., 
494; Wright v. Solomon, 19 Cal., 64; 2 Kent’s Com., 621, 
625; Whitney v. Bank, 7 Wis., 520; Kinder v. Shaw, 2 
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Mass., 398; Gray v. Agnew, 95 Ill., 315; Stoll v. Sheldon, 
13 Neb.; 209; Webster v. Wray, 17 Id., 581; Wilson v. 
Beardsley, 20 Id., 451; Howell v. Graff, 25 Id., 130; Con- 
able v. Lynch, 45 Ta., 84. 


MAXweELL, J. 


This action was brought by the defendant in error against 
the plaintiff in error, to recover the value of five windmills, 
of the value of $175, which windmills it is alleged the 
plaintiff in error had converted to his own use. The prin- 
cipal defense relied upon is set up in the answer as follows: 

“ Defendant further states that on the 14th day of June, 
1887, one D. J. Ryan executed and delivered to the de- 
fendant a chattel mortgage on the property in the said 
petition set forth, which said mortgage was duly filed in 
the county clerk’s office of Dakota county, in the state of 
Nebraska, on the said 14th day of June, 1887. That the 
said mortgage was given by the said D. J. Ryan to the 
defendant to secure the sum of $250 loaned to said D. J. 
Ryan by the defendant; that on or about the 1st day of 
April, 1888, the said D. J. Ryan turned the said property 
over to the defendant in payment of the said sum of 
money aforesaid, and by agreement waived the sale of the 
said property under the said mortgage; that the defendant 
is the owner of the said property.” 

On the trial of the cause a jury was waived and the 
cause submitted to the court, which found in favor of the 
defendant in error, and rendered judgment in his favor for 
the value of the windmills, with interest and costs, and 
this is the judgment which is the subject of review in this 
case. ‘The testimony tends té show that one D. J. Ryan 
was the agent of the defendant in error for the sale of the 
“Star” windmill in Dakota and Dixon counties and ad- 
joining territory in Nebraska; that the five windmills in 
question had been sent to him to sell on commission; that 
the mills were the property of the defendant in error, and 
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D. J. Ryan had no interest in them whatever; that his 
authority as agent was to sell the mills either for cash or 
approved paper, and transmit the same to his principal; 
that the mills were levied upon under an attachment 
against D, J. Ryan. The plaintiff in-error thereupon ad- 
vanced the money due upon the attachment and took a 
mortgage upon the windmills. He is a brother of D. J. 
Ryan, but so far as appears acted in good faith. 

The only question for determination is the authority of 
D. J. Ryan to execute a chattel mortgage upon the wind- 
mills in question. ‘The general rule is that an agent with 
authority to sell goods cannot mortgage them. (Stevens v. 
Ounningham,.8 Allen, 492; Nash v. Mosher, 19 Wend., 
431; Trudo v. Anderson, 10 Mich., 357 ; Ballou v. O’ Brien, 
20 Id., 304; Wells on Replevin, sec. 314; Chicago T. & 
P. R. Co. v. Lowell, 60 Cal., 454; Burton v. Curyea, 40 
Ill., 324; Cobbey on Replevin, sec. 213.) The rule as 
stated by Kent is, that though a factor may sell and bind 
his principal, he cannot pledge the goods as security for his 
own debt, even though there be the formality of a bill of 
parcels and a receipt. The principal may recover the goods 
of the pawnee, and his ignorance that the factor held the 
goods in the character of factor is no excuse. (2 Kent Com., 
p. 625.) This, we think, is a correct statement of the law. 

The agent is not the owner of the goods. He is clothed 
with authority to sell, and in pursuance of such authority 
a sale made in the due course of business will transfer the 
title. Not being the owner, however, he cannot apply the 
property in the payment of his own debts or pledge it as 
security for such debts. 

The act in regard to chattel mortgages or property in 
which the owner claims the legal title has no application to 
this class of cases. 

The judgment of the district court is right and is 


AFFIRMED, 
THE other judges concur. 
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Granp IsunandD BANKING Co. v. JAcoB SHOEMAKER. 
[Firep January 2, 1891,] 


1. Evidence: Hanpwritina: ComPARISON. Under section 344 of 
the Code, evidence respecting handwriting may be given by 
comparisons made, by experts or by the jury, with writings of 
the same person whicb are proved to be genuine. 


Where certain orders on the school fund 
drawn by the defendant, who was treasurer of the school district 
during the years 1887-88, were shown to be genuine, and were 
introduced in evidence to enable the jury to make a comparison 
of handwriting with the signature to a note purporting to have 
been executed during those years, but which the defendant 
denied having executed, held, proper testimony. 


Error to the district court for Hall county. Tried be- 
low before Harrison, J. 


O. A. Abbott, for plaintiff in error, cited: 1 Greenleaf, 
Ev., sec. 578; Randolph v. Loughlin, 48 N. Y.,458; Van 
Wyck v. MacIntosh, 14 Id., 442; Vinton v. Peck, 14 
Mich., 294; Doe v. Newton, 5 Ad. & E. (Eng.], 514; 
Jumpertz v. People, 21 Ill., 375; State v. Fritz, 23 La., 55; 
Williams v. Drevel, 14 Md., 566; Smith v. Walton, 8 Gill 
{[Md.], 86; Calkins v. State, 18 O. St., 366; Bragg v. Col- 
well, 19 O. St., 413; Strother v. Lucas, 6 Pet. [U. 8.], 
763. 


Thompson Bros., contra, cited: Huff v. Nims, 11 Neb., 
365; Calkin v. State, 14 O., 222; Fisher v. Butcher, 19 O., 
406. 


MaAxwELL, J. 


This action was brought by the plaintiff against the de- 
fendant on a promissory note as follows: 
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“$300. Granp Isuanp, NEB., June 27, 1887. 

“On the first day of January, 1888, I promise to pay 
Thos, E. Hall, or order, $300, at Bank of , for 
value received, negotiable and payable without defalcation 
or discount, with 8 per cent interest from date, said in- 
terest to become as principal and bear — per cent interest 
if not paid; and, if suit or action is instituted to collect 
this note or any part thereof, — promise to pay dol- 
lars as attorney’s fees in said suit or action. 

Post office, Grand Island; county, Hall; state of Ne- 
braska. “JacoB SHOEMAKER. 

Witnessed by me 

The defendant denied the execution of the note, and on 
the trial of the cause the jury found a verdict in his favor, 
upon which judgment was rendered. 

The testimony tends to show that at the date of the al- 
leged note a person calling himself Thomas E. Hall called 
upon the defendant and represented that he was agent and 
attorney for the Excelsior Hydro-Carbon Burner Com- 
pany, of San Francisco, California, and desired to appuint 
the defendant agent for the county of Hall during the 
years 1887 and 1888, and induced the defendant to enter 
into the contract as follows: | 

“The Excelsior Hydro-Carbon Company, of San Fran- 
cisco, California, does this 27th day of June, A. D. 1887, 
authorize, constitute, and appoint Jacob Shoemaker their 
true and lawful agent to sell their hydro-carbon burner 
attachments for use in any stove, range, furnace, grate, or 
boiler, in the township of , county of Hall, and in the 
state of Nebraska, during the years of 1887 and 1888. 
Now, therefore, to all whom it may concern, be it known 
that for and in consideration of the sum of three hundred 
dollars paid to us, the receipt whereof is hereby acknowl- 
edged, the said Excelsior Hydro-Carbou Burner Company, 
by their attorney, Thomas E. Hall, the same being a pay- 
ment of $3 royalty each one hundred burner attachments, 
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leaving a balance due of $6 each on said burner attach- 
inents at the factory, the said Excelsior Hydro-Carbon 
Barner Company shall furnish the burners to supply act- 
ual sales, and as burners are ordered from time to time, 
the said Excelsor Hydro-Carbon Burner Company shall 
receive and accept therefor negotiable promissory notes 
quoted good by some local bank. The said Excelsior Hy- 
dro-Carbon Burner Company agree that in case of failure or 
neglect on their part to furnish said Jacob Shoemaker with 
burners, as above conditioned, within a reasonable length | 
of time, the said Jacob Shoemaker shall have full power 
and authority to manufacture the same for the before 
mentioned territory during the years of 1887-1888. The 
agent hereby appointed agrees to use due diligence in the 
sale and introduction of these burners, and that his orders 
will be in lots of not less than ten at any one time. Set- 
tlement shall be made on the first day of January, 1888. 
No orders-for burners shall’ be filled within forty days 
from the date of this contract. 

“P, O., Grand Island, County of Hall, Nebraska. 

“Having read or heard read the above contract we cer- 
tify that it is our agreement in writing, entered into as a 


speculation. 
“Excetsior Hypro-Carson Burner Co., 


“ Office, 118 Eddy street, 
“A. H. Procror, 
“General Manager. 
“By Tuos. E. Haut, 

“Ally for Co. 

“JacoB SHOEMAKER, 

“ Local Agent.” 
It is contended on behalf of the plaintiff that this con- 
tract was executed in duplicate aud that one copy was re- 
tained by Hall and the other by the defendant. Hall also 
testified that. the defendant, executed the note in question. 
This is denied by the defendant, and the court permitted a 


Vou. 31] SEPTEMBER TERM, 1890. 127 


Grand Island Banking Co. vy, Shocmaker. 


comparison of the handwriting of the defendant in other 
writings, principally school orders signed by him in the 
years 1887-8, as treasurer of school district No. 38, of 
Hall county. These orders were shown to be genuine and 
actually signed by the defendant. 

Section 344 of the Code provides that “Evidence re- 
specting handwriting may be given by comparisons made, 
ly experts or by the jury, with writings of the same per- 
son which are proved to be genuine.” 

The comparison of handwriting, therefore, is expressly 
authorized under our statute. The question here presented 
was before this court in Huff v. Naims, 11 Neb., 363, 
the opinion being delivered by Lake, J., and it was held 
that the jury were competent to make the comparison be- 
tween the writing in the instrament sued on and that made 
in their presence either with or without the aid of experts. 
That, in our view, is a correct statenient of the law. 

Mr. Hall, so far as appears from this record, is one of 
those “sleek swincdlers” who travel over the country seek- 
ing to defraud any person whom he can prevail upon to 
become an alleged agent, ete. And persons who purchase 
notes from strangers of that kind cannot close their eyes 
to the fact that in all probability such notes have been ob- 
tained ‘by some artifice or trick and could not be enforced 
between the original parties. It is a matter of regret that © 
so few of the persons who engage in the business that Mr. 
Hall seems to have been engaged in are prosecuted, con- 
victed, and sent to the penitentiary. 

From the numerous cases which have come before this 
court it is apparent that this failure is rather from a want 
of prosecution than from a lack of evidence to convict. 

The defendant testifies in substance that Hall came to 
him and desired to appoint him agent for Hall county un- 
der a promise to furnish an expert to acompany him and 
put in the burners. The defendant was to take the expert 
to various persons who were financially responsible, and 
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render some other service, for all of which services the 
Burner Company was to pay him six dollars for each 
burner sold. He also testifies that the contract above set 
forth was drawn about sunset and that as he could not read 
very well, he asked Hall to read it for him, but that he 
(Hall) did not read it correctly. It is a matter of surprise 
that any person would trust an entire stranger in this man- 
ner, but the plausible tale of Hall in regard to the value 
of the alleged burner, and the profits to be made therefrom, 
seems to have captivated the defendant. It is pretty evi- 
dent that Shoemaker’s signature on the note is an imita- 
tion, traced perhaps. That it is not genuine is clearly es-— 
tablished. The verdict, therefore, is right. There is no 
error in the record and the judgment is 


AFFIRMED. 
THE other judges concur. 


d 
AUSTIN ROCKWELL ET AL. V. BLAIR SAVINGS 
BANK ET AL. 


[FILED JANUARY 2, 1891.] 


Mortgages: PuRcHASER AssuMING, May BE Surp ON: Dr- 
FICIENCY. The purchaser of mortgaged premises, who, as the 
whole or part consideration for such purchase, agrees to pay off 
the mortgage, may be sued upon default of such payment by the 
holder of such mortgage; or, if he be made a party to a suit to 
foreclose such mortgage, a judgment may be rendered against 
him for any deficiency which may remain after applying the pro- 
ceeds of sale of the mortgaged premises to the extinguishment of 
the mortgaged debt. (Cooper v. Foss, 15 Neb., 515.) 


Error to the district court for Washington county. 
Tried below before Grorr, J. 


Jesse I. Davis, for plaintiffs in error, 
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Rockwell v. Blair Savings Bank. 


I. W. Osborn, for defendant in error, Blair Savings 
Bank, cited: Cooper v. Foss, 15 Neb., 515; 1 Jones, 
Mortgages [2d Ed.], secs. 740-1, and citations. 


W. H. Farnsworth, for defendant in error, Tebury. 


Norval, J. 


On the 10th day of February, 1886, Austin Rockwell, 
Carolina M. Rockwell, and Wm. F., Rockwell, executed 
and delivered to the Blair Savings Bank their promissory 
note for $2,200, drawing ten per cent interest, payable 
quarterly, and due in two years from its date. On the 
same day the Rockwells, to secure the payment of the said 
note, made their mortgage deed to the Blair Savings Bank 
on Jot 21, in block 37, in the city of Blair, Nebraska. 

On the 24th day of March, 1887, the Rockwells sold 
and conveyed the lot to Isaac Tebury, who immediately 
went into possession, and subsequently made three interest 
payments on the mortgage. 

On the 24th day of February, 1888, the Blair Savings 
Bank commenced an action for the foreclosure of said 
mortgage, in which action the said Rockwells and Isaac 
Tebury were made defendants. A summons was person- 
ally served upon all of the defendants. The defendant 
Tebury failing to plead or answer, a default was entered 
against him. The Rockwells answered admitting the exe- 
cution and delivery of the note and mortgage, and alleged 
in substance that on the 24th day of March, 1887, they 
sold and conveyed the lot to Tebury, who, as a part.of the 
purchase price, assumed and agreed to pay the said note 
and mortgage; that Tebury entered into possession of the 
lot, and has ever since occupied the same; that in accord- 
ance with his agreement he has paid three installments of 
interest on said note, as the same fell due, amounting to 
$165, and that he is liable for any deficiency after the sale 
of the mortgaged premises, 
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On the 3d day of April, 1888, a decree of foreclosure 
was rendered for the sum of $2,181.67, and on the 10th 
day of the same month the defendant Isaac Tebury filed 
with the clerk of the district court a written request for a 
stay of proceedings. After the expiration of the stay 
an order of sale was issued, the property was sold, and 
the sale was confirmed. There remained a deficiency of 
$740.15 due the plaintiff in the action. The plaintiff 
filed a motion for,a deficiency judgment for said sum 
against the Rockwells and Isaac Tebury. The court, after 
hearing the testimony as to the liability of Tebury for said 
deficiency, rendered a deficiency judgment against the 
Rockwells for $740.15, and entered a dismissal as to Te- 
bury, to whieh the plaintiff bank and defendants Rock- 
well excepted. The Rockwells prosecuted a petition in 
error, and the Blair. Savings Bank joins them in asking 
that Tebury be held liable with the plaintiffs in error for 
the amount of said deficiency. 

That the Rockwells are liable for the entire moweas 
debt and were not released therefrom by any agreement 
they may have made with Tebury is not disputed. The 
only controversy is whether Tebury is liable with the 
Rockwells for the payment of the deficiency. The prop- 
erty was conveyed by a deed of general warranty which 
makes no mention of any incumbrance. Austin Rockwell 
and Isaac Tebury were the only persons who gave testimony 
as to the terms of the agreement for the sale of the lot. 
The testimony of these witnesses agrees that the purchase 
price was $2,500; that Tebury only paid the Rockwells 
$300; that he never agreed to pay the balance of the con- 
siderations to them,and gave no obligation for the remain- 
der of the contract price. Tebury knew of the existence 
of the mortgage for $2,200 held by the bank when 
the sale was made, and after obtaining the deed he paid 
three installments of interest on the lien. Austin Rock- 
well also testified that Tebury agreed to pay the amount 
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due the bank on the mortgage. This testimony is not 
overcome by the evidence of Tebury. While he swears on 
his direct examination that nothing was said about his pay- 
ing the mortgage, yet on cross-examination he says he has 
no recollection of anything being said about his taking 
care of the mortgage debt. He was also asked on cross- 
examination ‘How did you pay the other $2,200?” His 
answer was: “A mortgage holds it.” He makes no claim 
in his testimony that he only bought the Rockwells’ equity 
of redemption, but admits that he was to pay $2,500 for 
the property ; that he only paid $300 of the same, and that 
the mortgage holds the balance. The testimony establishes 
beyond any question that Tebury retained part of the pur- 
chase price to pay the $2,200 incumbrance. He thereby 
made the mortgage debt his own and is therefore personally 
liable with the Rockwells for the amount of the deficiency 
remaining after the foreclosure of the mortgaged premises. 
In Cooper v. Foss, 15 Neb., 515, the same doctrine was 
held aud applied by Chief Justice Coss. 
The judgment of the district court is 


REVERSED AND REMANDED. 


THE other judges concur. 


Puenix Ins. Co., or BRooKLYN, v. M. T. Bouman. 
[FILED JANUARY 2, 1891.} 


Justice of the Peace: CaNnNoT PURCHASE JUDGMENT FOR 
Costs. Sec. 1101 of the Code of Civil Procedure makes it un- 
lawful for a justice of the peace to purchase a judgment upon 
any docket in his possession, and this prohibition applies to an 
interest in a judgment rendered for costs. 
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Phenix Ins. Co. v. Bohman. 


Error to.the district court for Colfax county. Tried 
below before Post, J. 


Phelps & Sabin, and H. C. Brome, for plaintiff in error. 


Geo. H. Thomas, contra, cited: Sechler v. Stark, 12 Neb., 
242. 


Norval, J. 


This suit was brought by the defendant in error in the 
district court of Colfax county. For a first cause of action 
he alleges that he is a justice of the peace for Schuyler pre- 
cinct, in said county; that the insurance company com- 
meniced before the plaintiff as such justice of the peace sev- 
eral suits agaiust different parties, which were prosecuted 
to final judgment; that the legal fees of the plaintiff therein 
amounted to $14.15 and that no part thereof has been paid. 

For a second cause of action the petition avers that one 
Frank Frazier, a constable for Colfax county, served the 
processes and performed other services, as constable, for the 
plaintiff in error, in the several causes pending before the 
defendant in error as justice of the peace; that the legal 
fees of said Frazier therein amounting to $46.65, and taxed 
as costs in the several cases, have not been paid; and that 
said fees have been assigned to Bohman. 

The insurance company for answer to the first cause of 
action plead a set-off of $12.21, and interposed a general 
demurrer to the second cause of action. The demurrer was 
overruled and judgment was entered for the plaintiff upon 
the pleadings upon both causes of action for the amounts 
therein claimed, less the amount of the set-off. 

Section 1101 of the Code of Civil Procedure provides 
that “It shall not be lawful for any justice of the peace to 
purebase any judgment upon any docket in his possession ; 
and for so doing and for every offense such justice shall 
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forfeit and pay a sum not more than fifty dollars, nor 
less than ten dollars, to be recovered by an action before 
any court having jurisdiction thereof, and, when collected, 
shall be paid into the treasury of the county where such 
offeise was committed.” 

The language used by the legislature in the section quoted 
is clear and explicit. It makes it unlawful for a justice of 
' the peace to buy a judgment upon any docket in his posses- 
sion. Nor can such officer lawfully purchase any interest 
in sugh a judgment. ‘The fees earned by Frazier in the va- 
rious suits brought by the plaintiff in error before Bohman, 
as justice of the peace, were taxed as costs therein and con- 
stituted a part of the several judgments. The costs taxed 
in a case, when collected, belong to the officers who earned 
the same. While it is doubtless true that an officer may 
maintain an action against the party for whom he renders 
services, for his fees, it does not follow that that is his only 
remedy. He may rely on the enforcement of the judg- 
ment for costs in the case in which the services were per- 
formed. We are of the opinion that the purchase by 
Bolan of the constable’s fees taxed on the docket in the 
possession of the plaintiff below is prohibited by the stat- 
utes. It follows that no recovery can be had under the 
second cause of action. Unless the defendant in error 
shall file with the clerk of this court within thirty days a 
remittitur for the sum of $46.65, the judgment of the dis- 
trict court will be reversed; but in case such remittitur is 
filed within the time stated, the judgment will be affirmed 
for $39.35. 


JUDGMENT ACCORDINGLY, 
Ld 


THE other judges concur. 
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Elwood v, Marsh, 


Etwoop & Co., APPELLANTS, Vv. EstaTE oF J. S. 
MARSH, APPELLEE. 


[FrLep JANUARY, 2, 1891.] 


Assignment for Creditors: Ciaims: UNAVOIDABLE DELAY IN 
Fitingc. Under the assignment law of the state, where the 
creditor of an assignor, without any laches on his part, is pre- 
vented from filing his claim within the time limited therefor by 
the county judge, he may afterwards present his claim for allow- 
ance aud receive a pro rata share with the other creditors in the 
assets unadministered at the time his claim is filed. 


APPEAL from the district court for Webster county. 
Heard below before GAsLin, J. 


Kaley Bros., for appellant, cited: Bank of Muskingum 
v. Carpenter, 7 O., 71; Cheeseman v. Kyle, 15 O. St., 15; 
Ellis v. Carlisle, 16 Miss., 552; Succession of Yarborough, 
16 La. Ann., 258; Perry v. West, 40 Miss., 233; Little v. 
Little, 36 N. H., 224; Cruikshank v. Cruikshank, 9 How. 
Pr. [N. 8.], N. ¥., 350; Trigg v. Moore, 10 Tex., 197; 
Wood, Lim., sec. 157 ; Tindal v. Mc Millan, 33 Tex., 484; 
Cullerton v. Mead, 22 Cal., 96; Johnston v. Johnston, 36 
Ta., 608; Perry, Trusts, sec. 867; Wilcox v. Jackson, 10 
N. W. Rep., 665; Petters v. Farrell, 13 Id., 319 ; Mollison 
v. Mills, 25 Id., 631; Brewster v. Kendrick, 17 Ia., 479; 
McAfee v. Phillips, 25 O. St., 374; Smiley v. Sampson, 1 
Neb., 87, 89; State v. Button, 25 Wis., 109. 


D. F. Trunkey, and Case & MeNeny, contra, cited: El- 
lison v. Lindsley, 33 N. J. Eq., 258; In re Holt, 45 Ia., 
301; MeKindley v. Nourse, 67 Id., 118; Smith v. Wheeler, 
12 N. W. Rep., 626; In re Burdick, 10 Daly [N. Y.], 
49; Brewster v. Kendrick, 17 Ia., 479. 


Norval, J. 


This is an appeal from the district court of Webster 
county. The case is this: On the 14th day of January, 
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1888, John S. Marsh made a general assignment to the 
sheriff of Webster county. On the 23d day of January, 
1888, the assignee filed his inventory with the county 
judge of the county, who on the same day fixed the 7th 
day of February for the meeting of the creditors to choose 
an assignee. The county judge gave notice of said meefing 
by publication as required by the statute, and mailed cop- 
ies of such notice to each of the creditors. At the meeting 
of the creditors held on February 7, 1888, W. T. Auld 
was elected assignee, and qualified as such. On the same 
day the county judge fixed the 9th day of March, 1888, as 
the limit for filing claims against the estate. This order 
was published on February 8 in the Red Cloud Helmet 
and a copy of the notice was mailed, postage prepaid, two 
days later, to each of -the creditors, including appellant. 
On the 2d day of April, 1888, the appellant filed with the 
county judge an unverified statement of his claim, amount- 
ing to $1,501.01, besides interest, accompanied by the four 
promissory notes representing his debt. Afterwards, on 
April 15, he verified the claim. On June 2, 1888, the 
appellant filed his petition with the county judge for an 
allowance of the claim. At the hearing, the county court 
held that the claim was barred by the statute, aud was not 
entitled to be considered in any distribution of the assets of 
the estate, but the assignee was ordered to retain in his 
hands $530.65, the amount of the dividend the appellant 
would have been entitled to had his claim been allowed. 

An appeal was taken to the district court, where a trial 
was had to the court, with finding and judgment against 
the appellant, from which he appeals to this court. The 
justness of the appellant’s claim is admitted. The sole 
question presented by the record is whether the appellant’s 
claim is barred by the statute, it having been filed after 
the expiration of the date fixed by the county judge for 
filing claims. 

Section 16, ch. 6, Comp. Stats., which relates to assign- 
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ments, provides that: “Upon the day‘of the meeting of 
the creditors the county judge shall fix a day, not more 
than sixty nor less than thirty days thereafter, within 
which all claims against the assigned estate shall be filed, 
and within which the assignee or assignor or any creditor 
may file any objection, defense, set-off, or counter-claim to 
any claim which the assignor might or could have op- 
posed to the same had action been brought upon the same 
before assignment. Notice of the time so fixed shall be 
given in the manner hereinbefore provided for notice of 
the first meeting of the creditors. Any claim, objection, 
set-off, or counter-claim not filed on or before the date so 
named shall be forever barred from being considered in 
the settlement of said estate or participating in any divi- 
dend therein,” 

A literal interpretation of the language of the section 
would perhaps bar the right of appellant to have his claim 
allowed in the settlement of the estate. But we think its 
provisions should be liberally construed, in order to carry. 
out the object and purpose of the legislature in passing 
the assignment law, viz., to secure a fair and equitable di- 
vision of the property of the assignor among all his cred- 
itors. , 

It will be observed that the section provides that notice 

of the time fixed in which claims shall be filed shall be 
given in the same manner as notice of the first meeting of 
the creditors. The eighth section provides that the county 
judge shall immediately give notice of such meeting by 
publication in some newspaper published or of general 
circulation in the county, and also shall within two days 
after such publication mail a copy of such notice, with 
postage prepaid, to each creditor mentioned in the inven- 
tory of the assignor. The object of the notice is to give 
an opportunity to the creditors to present their claims for 
allowance and to share in the dividends. The undisputed 
testimony shows that no notice of the order of the county 
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court, fixing the time for filing claims, was received by the 
appellant until after the time limited for that purpose had 
expired; that immediately thereafter the claim was filed, 
and that the failure to present it sooner was due to the lack of 
notice. It is clear that the appellant was not guilty of any 
laches. To hold that his claim should not be allowed, but 
be rejected in the settlement of the trust, would be unjust 
and inequitable and contrary to the whole spirit of the as- 
signment law. Had a dividend been made before the ap- 
pellant’s claim was filed, then he would only have been 
entitled to a pro rata share with the other creditors in the 
assets not disposed of, for the rights of those creditors 
whose claims were filed in time, as well as the assignee, 
must be protected in any dividend already made. But in 
this case no dividend had been declared, and the appellant 
is entitled to receive an equitable share in the settlement 
of the estate. Suppose on the last hour of the day fixed 
by the judge for presenting claims a fictitious or trumped- 
up claim should be filed against the estate, or one against 
which the assignor has a valid set-off or counter-claim ; 
under the strict construction contended for by the appellee, 
any objection, counter-claim, or set-off, afterwards filed 
against such claim, but prior to its allowance, could not 
be considered, although there was no opportunity to present 
the same in time. : 

We have examined and considered the authorities cited 
in the brief of appellee, and while some of them sustained 
a construction of the statute opposite to that which we give 
it, yet we do not see sufficient reason in those opinions to 
justify us in following them. 

The judgment of the county and district courts are re- 
versed and the cause is remanded to the district court with 
instructions to allow the claim of appellant. 


JUDGMENT ACCORDINGLY. 


' THe other judges concur. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, A. D. 1891. 


PRESENT: 
Hon. AMASA COBB, CurzP Justice. 
“ SAMUEL MAXWELL, 


“TL. NORVAL, { Juvcns. 


STATE, EX REL. C. M. Brown, v. A. J. McPEax. 


[FILED JANUARY 6, 1891.] 


1. Contracts: IMPAIRING OBLIGATION OF: ScHooL LANDS: AP-. 
PRAISEMENT. Under the act of 1879 the statute and leases 
made in pursuance thereof declared “that the lessee will pay for 
the use of said lands the annual rate of not less than six per 
cent per annum upon the appraised value thereof; that at the 
expiration of five years from the date of the lease, and every five 
years thereafter, the land shall be appraised by three persons, 
one of whom shall be appointed by the county clerk, one by the 
lessee, and the third by the other two, and that the valuation 
made by such appraisers shall (provided it be not less than the 
former appraisement) be the basis for the rental for the five 
years sncceeding the next first day of January.” Held, That 
this being the contract authorized by statute, the legislature 
could not deprive the lessee of the right to select an arbitrator 

(139) 
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to act in conjunction with one selected by the state to appraise 
the rental value of the land for the suceeeding five years. 


While the legislature may change or modify the 
remedy it cannot, by a direct act, deprive the party of a sub- 
stantial contract right. 


ORIGINAL application for mandamus. 


Robert Ryan, for relators, cited, contending that the act 
of 1883 impaired the obligation of contracts: Fletcher v. 
Peck, 6 Cranch [U. 8.], 87-136 ; Davis v. Gray, 16 Wall. 
[U.S.], 203; Dikeman v. Dikeman, 11 Paige Ch. [N.Y], 
484; Goenen v. Schroeder, 8 Minn., 387; Greenfield v. Dor- 
ris, 1 Sneed [Tenn.], 548; Robinson v. Howe, 13 Wis., 
385; Coffman v. Bank of Ky., 90 Am. Dec., 313. j 


William Leese, Attorney General, contra, cited: Cooley, 
Const. Lim., sec. 286; Jones v. Davis, 6 Neb., 36; Marion 
v. State, 20 Id., 249; Atkins v. Atkins, 18 Id., 477; State v. 
Scott, 17 Id., 690. 


MAXWELL, J. 


The relators are the owners and assignees of a certain 
school land lease made September 12, 1882, and there- 
under are in possession and occupancy of the east half and 
southwest quarter and northeast quarter of northwest 
quarter of section 36, township 4 north, range 25 west, 
6th P. M., said land being situate in Furnas county, Ne- 
braska. By the terms of this lease the following provisions 
were made: 

“The said lessee shall and will pay promptly semi-an- 
nually, in advance, on the first day of January and July in 
each year, to the county treasurer of said county of Fur- 
nas for the use of said lands, the full annual rate of six 
per cent upon the aforesaid appraised value of said lands; 
and that he shall in like manner pay semi-annually, in ad- 
vance, the annual rate of six per cent upon the appraised 
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value of said Jand; and that he shall in like manner pay 
semi-annually, in advance, the annual rate of six per cent 
upon the appraised value of said lands, which shall here- 
after be made; that he will not commit any waste or spoil 
in or upon said lands; that at the expiration of five years 
from the date hereof, and every five years thereafter, the 
said lands shall be appraised by three persons, one thereof 
to be appointed by the county clerk of said county afore- 
said, one by the lessse, and the other to be appointed by 
the appraisers who shall be appointed as aforesaid, and 
that the valuation made by the said appraisers at the re- 
spective times aforesaid shall (provided it be not less than 
the appraisement first above stated) be the basis of the 
rental for the next succeeding five years after each such 
appraisement,” etc. 

The above provisions were in strict accordance with those 
of the statute in force at the time said lease was made, as 
contained in section 2, page 111, of the act of 1879, being 
section 19, ch. 80, Comp. Stats., 1881, as follows: “That 
the lessee will pay for the use of said lands the annual rate 
of not less than six per eent per annum, upon the appraised 
value thereof; that at the expiration of five years from the 
date of the lease, and every five years thereafter, the land 
shall be appraised by three persons, one of whom shall be 
appointed by the county clerk, one by the lessee, and the 
third by the other two, and that the valuation made by 
such appraisers shall (provided it be not less than the former 
appraisement) be the basis for the rental for the five years 
succeeding the next first day of January.’ There has been 
no appraisement at the end of the first five years (1887), 
as. provided above, and the state authorities refuse to per- 
mit the appraisers to be chosen as prescribed in the lease 
and statute above set forth. 

The relators insist that the above provisions are binding, 
and are not subject to modification or revocation by the 
state authorities in the absence of default upon their part. 
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The commissioner of public lands and buildings, on 
July 1, 1890, notified the relators that the board of public 
lands and funds of the state, unless payments were made 
within six months from that date, would declare forfeited 
the said lease as to the east half of section 36, township 4, 
range 25. The relators thereupon, as to said east half of 
section 36, township 4, range 25, made a tender as follows: 

“J, A. J. McPeak, treasurer of Furnas county, Ne- 
braska, do hereby acknowledge that Clinton M. Brown and 
Louis E. Pierrepont, by their agent, E. W. Lewis, have, the 
27th day of September, 1890, tendered to me the sum of 
$55.19, being the amount now due from them as interest 
and costs on school land lease of the east half of section 36, 
township 4 north, of range 25 west of the 6th P. M., in 
Furnas county, Nebraska, under the original appraisement, 
and I hereby refuse to accept the same and issue a receipt 
accordingly, for the sole and only reason that an appraise- 
ment of said land was made at $2,000 by the county com- 
missioners on the ist day of July, 1889. 

“A, J. McPeak, 
: “ County Treasurer, 

“Witness: E. W. Lewis.” 

It will be observed that under the statute of 1879, the 
statute, and also the lease in pursuance thereof, provided 
that at the expiration of five years from the date of the 
lease, and every five years thereafter [during its continu- 
ance], the land should be appraised by three perscns, one of 
whom should be appointed by the county clerk, one by the 
lessee, and the third by the other two, and that the valua- 
tion made by such appraisers shall, if not less than the 
former appraisement, be the basis for the rental for the five 
years next succeeding first day of January, etc. In pass- 
ing the act the legislature recognized the fact that lessees of 
school land had an interest therein which continued during 
the existence of the lease. It was assumed, apparently, 
that the rental value would continue to increase, hence the 
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lands must be reappraised every five years. In this reap- 
praisement the lessee was given an opportunity to select a 
person as representative of his interest; the state to be 
- represented by such person as the statute should authorize. 
No doubt the state may change the law by providing who 
shall represent it as arbitrator in fixing the amount of such 
reappraisement, as such change in the law applies merely 
to the remedy. The state, however, having expressly stip- 
ulated that the lessee should have the right to choose an 
arbitrator, cannot, during the existence of such lease, de- 
prive him or his assignee of the right. This is a right 
arising under the contract which may be indispensable to 
protect his interest. It is not a law affecting the remedy 
or mode of enforcing the contract, which is clearly within 
the control of the legislature. (Jones v. Davis, 6 Neb., 37; 
Morse v. Goold, 1 Kern.,281; Von Baumbauch v. Bade, 9 
Wis., 510; Waller v. Bacon, 8 Mass., 458; State v. Scott, 
17 Neb., 686.) 

The well-kuown rule is, that tle remedy may be modi- 
fied in such way as the legislature may deem just and 
reasonable. (Cooley’s Constitutional Limitations, p. 347, 
note 2; Sturges v. Crowninshield, 4 Wheat., 122, 200, per 
Marshall, Ch. J.; Ward v. Farwell, 97 Ill., 593.) In 
note 2, page 347, it is said: “A statute allowing the de- 
fense of want of consideration in a sealed instrument pre- 
viously given does not violate the obligation of contracts. 
( Williams v. Haines, 27 Ia., 251. See further, Parsons v. 
Casey, 28 Id., 431; Curtis v. Whitney, 13 Wall., 68; Cook 
v. Gregg, 46 N. Y., 439.) Right accruing under stipula- 
tion in a note to waive process and confess judgment may 
be taken away. (Worsham v. Stevens, 66 Tex., 89.) A 
statutory judgment lien may be taken away. (Watson v. 
New York Central R. Co., 47 N. Y., 157; Woodbury v. . 
Grimes, 1 Col., 100; contra, Gunn v. Barry, 15 Wall., 
610.)” 

The statute of 1883 did not attempt to modify the act 
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of 1879 by changing the person to be selected by the state 
as appraiser, but sought to deprive the lessee of the right 
of selecting an appraiser. This the state could not do 
without violating its contract with the lessees, and to that 
extent the statute is void as to contracts then existing 
under the act of 1879. No doubt the lessee may waive 
his right to select an appraiser, and he will be deemed to 
have done so unless he objects to the appraisement made 
under the act of 1883. The relator, however, does not 
appear to have waived any rights in the premises, and is 
therefore entitled to the relief sought. 

A peremptory writ of mandamus will issue as prayed 
for in the petition. 


WRIT ALLOWED. 


THE other judges concur, 


V. W. HaGuer ET AL. v. STATE OF NEBRASKA. 
[FILED JANUARY 6, 1891.] 


1. Official Bonds: ALTERATION: SuURETIES. Where an official 
bond is altered after the same has been signed, but before its de- 
livery and approval, by the erasure of the name of one of the 
sureties thereon, and the alteration is plainly noticeable, all the 
sureties are released who had no knowledge of or did not con- 
sent to the alteration or ratify it. 


: RATIFICATION. In such a case, if the 
sureties, after having received knowledge of the alteration, ac- 
cept indemnity from the principal obligor, they thereby adopt 
and ratify the bond as their own, and are liable according to 
the conditions therein written. 


Error to the district court for Saline county. Tried 
below before Morais, J. 
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Abbott & Abbott, for plaintiffs in error, cited: Perry v. 
Patterson, 5 Humph. [Tenn.], 133; State Bank v. Evans, 3 
Green Law [N. J.], 155 [28 Am. Dec., 400, and note at 
408]; People v. Bostwick, 43 Barb. [N. Y.], 1 [82 N. Y. 
445]; Smith v. United States, 2 Wall. [U.S.], 219; Cutler 
v. Roberts, 7 Neb., 5; Letcher v. Bates, 22 Am. Dec., 92; 
Woodworth v. Bank, 10 Id., 239; Murfree, Official Bonds, 
sec. 760; Caffrey t. Dudgeon, 10 Am. Rep., 134; Draper 
v. Wood, 17 Id., 92; Nash v. Fugate, 18 Id., 640; Sharp 
v. U. S., 23 Am. Dec., 679, notes; Hessel! v. Johnson, 6 
Am. St. Rep., 334 [63 Mich., 623]; Taylor Co.v. King, 5 
Am. St. Rep., 666. 


Geo. H. Hastings, contra, cited: Cutler v. Roberts, 7 
Neb., 4; McCormick v. Bay City, 23 Mich. 457; Carroll 
v. Ruggles, 69 Ia., 275; Taylor Co. v. King, 34 N. W. 
Rep., 774; State v. Peck, 53 Me., 284; Chicago v. Gage, 
99 Ill., 593; Drury v. Foster, 2 Wall. [U. 8.], 24; Kopple- 
kom v. Huffman, 12 Neb., 98; Lee County v. Welsing, 30 
N. W. Rep., 481; Wiley v. Moor, 17 Serg. & R. 438; 
Wright v. Harris, 31 Ia., 272. 


Norval, J. 


This suit was brought in the court below against Wm. 
R. Toole, as a former town treasurer of Dorchester town- 
ship, Saline county, and V. W. Hagler, Andrew Moffitt, 
W. J. Jennings, N. C. Rierson, Alfred Barslow, and Paul 
Bankson, as sureties on his official bond, to recover the sum 
of $2,064.48, with interest thereon. Toole failing to an- 
swer, his default was entered. 

The defendant Moffitt filed an answer sootiiing that he 
signed the bond, and alleging that before the same was pre- 
sented for approval, his name, at his request, was erased 
therefrom. 

Hagler a his answer alleges that he refused to sign the 
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bond unless Moffitt and the other defendants would also 
sign the same as sureties; that Moffitt prornised to and did 
sign the bond, and the other defendants afterwards signed 
the same; that before its approval:the name of Moffitt was 
purposely erased, without the knowledge and consent of 
Hagler, and that he had no knowledge of such withdrawal 
until after the defalcation of Toole. 

The defendants Jennings, Bankson, Barslow, and Rier- 
‘son join in an answer, in which they set up that Moffitt 
and Hagler had signed the bond when they signed the 
same, and allege that Moffitt’s name was afterwards erased 
without their knowledge and consent, but before the bond 
was approved. 

A jury was waived and the case was tried to the court, 
who found the issues against all of the defendants, and 
rendered a judgment. in favor of the plaintiff below for 
$2,530.50. All of the answering defendants joined in a 
motion for a new trial, which was overruled, and the 
sureties bring the case here on error. 

The record discloses that the defendants Hagler and 
Moffitt signed the bonds by mutual agreement and at 
about the same instant of time, Hagler signing first, fol- 
lowed by Moffitt. It was shortly afterwards presented to 
and was signed by the other sureties. After all the de- 
fendants signed the bond, and before it was presented for 
approval, Moffitt’s name was, at his request, erased from 
the instrument by drawing a pencil line through the name, 
unbeknown to the other sureties. In this condition the 
principal in the bond filed it, and it was afterwards ap- 
proved. Toole was robbed of the money which he had 
collected as taxes. No question is made as to the amount 
of his defalcation. It further appears from the testimony 
that soon after Toole was robbed, for the purpose of in- 
demnifying the sureties against loss, he turned over to 
them his real and personal property of the value of sev- 
eral hundred ‘dollars. The real estate consisted of two lots 
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in the village of Dorchester, which were held at the time 
by Toole under a contract of purchase. Sometime after- 
wards the sureties sold the personalty,and with the pro- 
ceeds arising therefrom paid the unpaid purchase price on 
the lots and took a deed therefor in the names of all the 
sureties, including Moffitt. 

Until the bond in question was delivered to the proper 
officer and approved, it was not binding upon any of the 
obligors. Prior to its approval, any signer could lawfully 
have his name erased from the instrument, and such with- 
drawal from the bond releases the person withdrawing 
from all liability thereon. 

Tt cannot be doubted that the erasure of Moffitt’s name 
in the body of the bond, and as signed to it as one of the 
sureties, prior to its delivery and approval, without the 
knowledge and consent of his co-sureties and after all had 
signed the instrument, was a material alteration. It made 
the bond quite different from that signed by the defend- 
ants. Thereleasing of Moffitt increased the liability of all 
the other suretics, and diminished their means of protec- 
tion by way of contribution from Moffitt. “But it is 
claimed by counsel for the defendant in error that when the 
sureties left the bond with Toole to deliver to the county 
clerk, they constituted him their agent, and as the bond is 
in the same condition as when delivered, they cannot set 
up as a defense that Toole erased Moffitt’s name without 
their consent. While it is true the principal obligor was 
the agent of the sureties in delivering the bond, he was not 
authorized by them to change the obligation to their preju- 
dice without their consent, or to deliver it in any other con- 
dition than it stood when they signed it. He could no 
nore bind the sureties, by erasing one of the obligors, than 
he could bind them by increasing the amount of the pen- 
alty without their knowledge. The alteration of the bond 
in suit was such as to attract the attention of the reader of 
the instrument. It was the duty of the officer who ap- 
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proved it to have declined to accept it in its altered con- 
dition. 

It was said by this court in Outler v. Roberts, 7 Neb., 5, 
that “if there is anything on the face of the bond, or in 
the attending circumstances, to apprise the obligee that the 
bond has been delivered by the sureties to the obligor to be 
delivered to the obligee upon certain conditions, which 
have not been complied with, the sureties may plead the 
failure to comply with the conditions as a defense in an ac- 
tion on the bond.” 

State v. Craig et al., 58 Towa, 238, was an action upon 
a bond executed to the state of Iowa by the defendant 
Craig as warden of the penitentiary. After the signatures 
of seven of the sureties were obtained, one Geo. H. Smith 
signed the bond as surety. The signatures of several oth- 
ers were obtained after that. Before the names of the sure- 
ties were inserted in the body of the bond, and before 
it was approved or offered for approval, the name of Smith 
was erased, partly at his request and partly because he re-. 
fused to justify in an amount sufficiently large to satisfy. 
Craig. None of the sureties consented to the erasure. 
They defended on the ground that Smith’s name was. 
erased. The court held that the alteration was a material 
one, and that the sureties who signed prior to Smith, as 
well as those who signed afterwards, were released. 

In State v. Churchill et al., 38. W. Rep., 352, the prin- 
cipal defendant, Churchill, was elected treasurer of the 
state of Arkansas and executed his official bond, with the 
other defendants as his sureties. The name of Radcliff, 
signed to the bond as one of the sureties, was erased by 
Churchill after all the defendants had signed it and before. 
it was delivered or approved. None of the sureties had 
any knowledge of the erasure, except that A. H. Garland, 
one of their number, then governor of the state, observed, 
the erasure when the bond was presented to him for ap-. 
proval. Upon these facis all the sureties, including Gar- 
land, were held not liable. 
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The rule, we think, was carried too far in the latter case 
in releasing Garland, who approved the bond with knowl- 
edge of the alteration. The principle established by the 
adjudicated cases is, that where an official bond is altered 
after the same has becn signed, but before its delivery and 
approval, by the erasure of the name of one of the sureties 
thereon, and the alteration is plainly noticeable, all the 
sureties are released who had no knowledge of or did not 
consent to the alteration, nor ratify it. (Smith v. U.S, 2 
Wall., 219; Dair v. U. &., 16 Wall.,1; Boston v. Benson, 
12 Cush., 61; Martin v. Thomas, 24 How., 315; U. S.ev. 
O’ Neill, 19 Fed., 567; State v. Craig, 58 Iowa, 238.) 

It is urged by the defendant in error that the sureties 
having been indemnified by the principal obligor after the 
defalcation occurred, and with knowledge that Moffitt’s 
name had been erased, they adopted and ratified the bond 
in the condition in which it was approved, and are liable 
thereon. Had the sureties consented to the alteration be- 
fore the approval of the bond, they would have been liable. 
So, by receiving security from Toole after the defalcation 
occnrred, with knowledge of the change in the bond, they 
adopted and ratified it as theirs, and are liable according to 
the conditions therein written. ; 

It does not appear that all the sureties had knowledge of 
the taking of the security, but as all joined in the motion 
for a new trial, as it could not be allowed as to all, it was 
rightly overruled as to all. (Long v. Clapp, 15 Neb., 417; 
Dorsey v. MeGee, 30 Id., 657.) 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur, 
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Levi G:.ToppD ET AL., APPELLEES, v. Cass County 
ET AL., APPELLANT. 


[FILED January 13, 1891.] 


1. Elections: Conrest. A party in contesting an election set 
forth in his petition the namesof 161 persons whom it was al- 
leged were illegal voters, and who voted in favor of the proposi- 
tion contested, Also that a considerable number of illegal votes 
were cast by persons whose names were unknown to the plaint- 

° iffs. To sustain these allegatious the proof failed to show that 
the persons objected to did not reside within the city, and in the 
ward in which the returns showed that they had voted. He/d, 
The proof was insufficient to show that fraudulent or illegal 
votes were cast. 


: PRooF oF ILLEGAL VOTING. One of the modes 
of proving that illegal or fraudulent votes were cast in a ward 
of acity or other subdivision is to call a resident on one of the 
blocks in said ward and prove by him who were residents and 
voters residing on the lot on which he resides. If he is ac- 
quainted with all the residents and voters on such or other 
blocks, he may testify thereto. Otherwise witnesses from the 
several houses, lots, or blocks must be called to show who are 
occupants and voters iu the several buildings on said block or 
blocks at the time of the election. The proof may be extended 
in this manner over the disputed territory, and the fraudulent 
names deducted from the whole vote cast in such ward or other 
division. 


2. 


3. : 7 . Where it is sought to have an election 
declared fraudulent because the votes cast are grossly in excess 
of those cast at previous and succeeding elections, the proof 
should show the number of votes cast at at least two general 
elections preceding, as well as those cast at the elections follow- 
ing, together with any explanation tending to show the cause, dr 
the want of it, for the inerease, and if fraud is clearly established 
in the excessive votes the court may reduce the vote to the aver- 
age number theretofore cast, or in case of gross fraud rejeet it 
altogether. 


: Case STATED. An election was held in the 
county of C. to issue the bonds of the county, at which the city 
. cf P, cast more than 2,200 votes. The election was held in 


4. 
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June, 1889, and to prove that the election was fraudulent the 
contestant introduced the number of votes cast at the city elec- 
tion in said city in the spring of 1889, and also at the election in 
November, 1839, being about 1,300 votes; but did not introduce 
the number of votes cast at the general election in 1888, nor at 
the general election in 1887. The court found the number of 
legal voters in the city at the time of the bond election to be 
1,928. Held, That without proof that the votes cast at the gen- 
eral elections of 1888 and 1887 were greatly less than the number 
of votes cast at the bond election, the court could not reject votes 
at the latter election as being excessive and therefore fraudulent 
and unknown voters. 


Morrow for rehearing of case reported 30 Neb., 823. 


Webster & Holmes, and E. H. Wooley, for the motion, 
cited: Brown v. Herr, 21 Neb., 128; Yootle v. Dunn, 6 
Id., 100; Maxwell, Crim. Proc., 66; Cook v. Pickrel, 20 
Neb., 434. 


MAXWELL, J. 


A motion for a rehearing has been filed in this case, and 
after careful re-examination of the facts we are convinced 
that our former decision is right, and that the proof fails 
to show, with that degree of certainty required by law, 
fraud in the election sufficient to change the result, and 
therefore that the court below erred in annulling the elec- 
tion. 

The attorneys for the appellees, however, seem to labor 
under the impression that the court had decided that in all 
cases it was necessary to identify by name the persons who 
voted fraudulently, and that an election could not be an- 
nulled unless all the fraudulent votes were distinctly 
pointed out. These questions were not presented in such 
form that they controlled in this case for the following rea- 
sons: The action was brought upon the theory that certain 
persons named had cast illegal votes in the city of Platts- 
mouth, or that illegal votes had been cast in the names of 
such persons, : 
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There was also an allegation that a certain number of 
illegal votes were cast, the names of the voters being un- 
known to the appellees. The court held that in a case of 
this kind the illegal voters must be pointed out, and if not 
known at the commencement of the action, the names 
should be inserted in the petition by leave of court when 
ascertained. ‘To prove that certain illegal votes were cast 
in four of the wards of said city, four witnesses were 
called from each ward, who testified in substance that 
while they had a general acquaintance in their own wards 
and in the city, yet that of certain of the persons returned 
as having voted therein they had neither knowledge nor 
acquaintance, There was no attempt to take the city in 
detail and prove who resided on certain lots and blocks 
therein and so cover the whole city with proof. We must 
presume this kind of proof was not desired as it was not 
resorted to. 

The testimony shows that the average number of votes 
_ cast at:the election in question in each of the First, Second, 
Third, and Fourth wards was abont 500. Now, no one will 
contend that any person residing in any ward or precinct of 
a growing western town or city is acquainted with and can 
call by name one-half or one-third even of the inhabitants 
therein, where they nnmber several hundred. This is true 
of a resident of a ward, and was doubly applicable in the 
case at bar where a large number of new railway employes. 
had but a few months before come into the city. One of 
the modes of proof in a case of that kind is to call a resident 
on a certain block in the city who is acquainted with the 
residents on such block, and require him to testify as to the 
people residing thereon. If he is not acquainted with all 
the persons residing on the block he probably is with those 
residing on the lot on which he resides, and perhaps those, 
on the adjoining lots. These persons he will name, aud 
other witnesses residing upon other lots in the same block 
must be called until all the persons residing on said block 
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at the time of the election are proved. The proof’ as to 
other blocks is to be taken in the sameway. In a thickly 
settled portion of the city it may be necessary to call a wit- 
ness from each house, while in a sparsely settled portion 
thereof a witness may be able to testify as to the voters in 
said ward, or at least in several blocks thereof. Nothing 
of this kind was attempted, hence all that the proof estab- 
lished was a mere suspicion, and was therefore wholly in- 
adequate. 

Second—But it is said in effect that the unknown illegal 
vote was.not considered by the court. That is true, for the 
reason that none was proved. The number of. votes cast 
for the bonds is shown, also the votes cast at the city elec- 
tion, which is said to have been exciting on account of the 
issue in school matters. The votes cast at the election in 
November, 1889, are also shown, and it is claimed that 
this was an exciting election. But, taking the finding of 
the court as true, about one-third of the voters in said city 
did not attend such election, which shows that but little 
public interest was taken therein. The votes cast at the 
presidential election in 1888 and for county officers do not 
appear, nor have we any evidence as to the votes cast at 
the general election in 1887, Had the proof shown that 
the number of votes cast in 1887 and in 1888 were but 
1,300, and that the votes cast at the general election in 
1889 were about 1,300, and that this number at the bond 
election June, 1889, had been swelled to more than 2,200, 
the conclusion would be almost irresistible in the absence 
of proof explaining such votes that the increase had been 
obtained by fraud. 

We find, however, that the judge found that in June 
1889, there were 1,928 legal voters in the city of Platts- 
mouth; presumably these voters were there in November, 
1889, but because of a new registry law, many of the 
voters, being railway employes and on duty, failed to reg- 
ister and vote. No one will contend that if the votes cast 
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in the city of Plattsmouth for president and state and county 
officers should equal or exceed 2,200, that any presump- 
tion of fraud would arise in June, 1889, because the city 
cast more than 2,200 votes. Why the returns of the two 
preceding general elections were not introduced in evidence 
we cannot understand, if it was sought to impeach the 
returns by showing a grossly increased vote in June, 1889. 
In such case the votes at preceding general elections for 
at least two years should be shown, and also the votes cast 
at any subsequent election, These votes may be explained 
by showing a lack of interest in the voters, or any other 
cause for an increase or decrease of the votes. Where, 
however, a city or precinct without adequate cause shows 
a grossly excessive vote, which is unexplained, it may be 
cause for reducing the vote to the ordinary average limit, 
or, if it cannot be separated and it is clearly apparent that 
fraud has been perpetrated, for rejecting it altogether. 
These are some of the modes by which fraudulent voting 
may be detected and the wrongs redressed. This cannot be 
done on a mere suspicion, however, as in the absence of 
proof to the contrary ballots cast are presumed to be valid. 
The case made by the record is not sufficiently definite to 
show that fraudulent votes were cast at Plattsmouthi at 
the election in question. 
The motion for a rehearing must be 


OVERRULED. 


THE other judges concur. 


hoe 
Or 
wr 
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O. B. Harvey v. J. W. WARREN. 
(FILED JANUARY 13, 1€91.] 


SheriffS: FAILuRE TO PAy OVER EXECUTION MoNEY: DOUBLE 
PAYMENT BY JUDGMENT CREDITOR. In an action against a 
sheriff and his sureties upon an official bond it was alleged in 
substance that he had collected the amount of an execution, 
marked the judgment satisfied thereon, but failed to return the 
same or pay the money into court or to the execution creditor; 
that afterwards, to release the lien upon his land, the plaintiff 
paid the execution creditor the amount of the judgment and 
costs, and thereupon brought an action against the sheriff and 
his sureties to recover the money so paid. Held, That on pay- 
ment of the judgment to-the creditor he was subrogated to the 
rights of the execution creditor therein and could recover from 
the sheriff and his sureties the amount so paid. 


Error to the district court for Webster county. Tried 
below before GasLin, J. 


G. R. Chaney (J. M. Chafin with him), for plaintiff 
in error, cited: People v. McCallum, 1 Neb., 203; Dorsey 
v. Hall, 7 Id., 463; Holmes v. State, 17 Id., 74; Do. 
Valley Land Co, v. Bushnell, 11 Id., 192; Astley v. Rey- 
nolds, 2 Strange [Eng.], 915; Harmony v. Bingham, 12 
N. Y., 109; Cocke v. Porter, 2 Humph. [Tenn.], 15; 
Brumagim v. Tillinghast, 18 Cal., 272; Wortman v. Conyn- 
ham, 1 Pet. C. C.[U.S.], 241; Brown v. Baker, 9 Port. 
[Ala.], 503; Burk v. Campbell, 15 Johns. [N. Y.], 456. 


Case & McNeny, contra, filed no brief. 


MAXWELL, J. 


A demurrer was sustained to the petition in this case 
and the action dismissed. The petition is as follows: 

“ The plaintiff says that on the 6th day of November, 
1883, at an election held in said county on that day for 
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the election of sheriff and other county officers, the de- 
fendant, Joseph W. Warren, was duly elected sheriff of 
said county; that on the 15th day of said November, 
the said Warren, as principal, with the other defendants 
herein, as sureties, signed and executed a certain bond or 
writing obligatory, running to the county of Webster in 
the state of Nebraska, in the sum of $10,000, conditioned 
for the faithful performance of his duties as such sheriff, a 
copy of which bond, with the conditions annexed thereto, 
is filed herewith, attached hereto, and made a part hereof; 
that on the 21st day of December following the said War- 
ren took and subscribed the odth of office, and on the 2d 
day of January, 1884, said bond was duly accepted and 
approved by the commissioners of said county, and said 
‘Warren entered upon the duties of his said office ; that after- 
wards, to-wit, on the 26th day of August, 1884, an exe- 
cution was issued by the clerk of the district court of said 
county, on a judgment against this plaintiff, and in favor 
of Mary A. Garber, executrix, and placed in the hands of 
said Warren as such sheriff as aforesaid ; that on the 30th 
day of September, 1884, plaintiff paid said Warren on 
said execution the sum of $35, the full amount thereof, 
with accrued costs, and took his receipt for the same; that 
said Warren also indorsed on said execution these words: 

“September 30, 1884, this execution satisfied in full by 
defendant, pay the amount in full. 

“¢J, W. WaRREN, 
6c ‘ Sheriff”; 

but did not make any return of said execution, as re- 
quired by law, or pay said money into court or to the clerk 
of said court, as required by law; that afterwards, to-wit, 
December 8, 1887, said plaintiff, in order to remove the 
lien of said judgment from his land, was compelled to and 
did pay and satisfy the judgment upon which said execu- 
tion had issued, and the judgment creditor then received 
the money so paid, and canceled said judgment; that said 
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Warren never paid said money so collected by him on said 

“execution to the execution plaintiff, or back to this plaint- 
iff, but kept and converted the same to his own use, and 
still keeps and retains the same, though often demanded 
by plaintiff; wherefore plaintiff demands judgment against 
said defendants for the sum of $33, with interest since the 
30th day of September, 1884.” 

A copy of the bond is set out as a part of the petition. 

The Code gives a right of action on the bond of any 
officer in favor of any person who has suffered by his neg- 
lect or failure to perform his duty. 

The principal defense seems to be that this was a volun- 
tary payment on the part of plaintiff, and that therefore 
he cannot recover the money back again. If the state- 
ments of the petition are true, the plaintiff paid the money 
in question to the person owning the judgment, and was 
thereby subrogated to her rights in the premises. That 
she could maintain an action against the sheriff there is no 
doubt, and this right follows into the hands of the person 
who, to release an apparent lien upon his land, paid the 
judgment. The fact that the execution creditor had other 
remedies against the sheriff and his sureties will not make 
this a voluntary payment by the judgment debtor. Hon- 
esty and fair dealing require the sheriff to account for 
money collected by him, and mere imaginary or technical 
rules should not be interposed to prevent his paying over 
the funds so collected. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. | 
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M. CaniLy vy. T. C. CantTweEr.. 
[FILED JANUARY 13, 1891.] 


Error Proceedings: Not BaRRED BY ATTEMPTED APPEAL. 
A recovered a judgment against B in the county court of Gree- 
ley county for $57.10 on August 17, 1888, aud on the 24th day 
of the same month B filed an appeal bond in said court, which 
was duly approved. On the 18th day of September, 1888, a 
transcript of the judyment was filed in the district court of the 
county for the purpose of taking an appeal. Subsequently, on 
motion of A, the district court dismissed the appeal because the 
transcript was not filed in that court within thirty days after 
the rendition of the judgment. Afterwards B prosecuted a pe- 
tition in error to the district court from the judgment of the 
county court. Held, Tbat the attempt to appeal was not a bar 
to the proceedings in error. 


Error to the district court for Greeley county. Tried 
helow before Trrrany, J. 


. M. B. Gearon, and Gancelo C. Wright, for plaintiff in 


error, 


T. J. Doyle, contra, cited: Irwin v. Nuckolls, 3 Neb., 
441; People v. R. Co., 39 How. Pr. [N. Y¥.], 51; Gudtner 
, Kilpatrick, 14 Neb., 351; 2 Herman, Estoppel, 1179; 
Brooks v. Jacksonville, 1 Scam. [I.], 568; RB. Co. v. Belt, 
36 O. St. 93. 


Norval, J. 


On the 17th day of August, 1888, the defendant in 
error recovered a judgment against the plaintiff in error, 
in the county court of Greeley county, in the sum of 
$57.10. On the 24th day of the same month the plaint- 
iff in error filed in said court an appeal bond, which was 
duly approved, and on-tlie:18th day of. September he filed 
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a transcript of said judgment in the district court of Gree- 
ley county, and had his appeal docketed therein for trial. 

At the October term, 1888, of the district court, on 
motion of the defendant in error, tle appeal was dismissed 
for the reason th:t the transcript was not filed within thirty 
days after the rendition of the judgment, which judgment 
of dismissal remains in full force. On the 17th day of 
‘November, 1888, after said appeal was dismissed, the 
plaintiff in error filed a petition in error in the district 
court of Greeley county to reverse the said judgment of 
the county court entered on August 17, 1888, for alleged 
errors appearing on the face of the record. Subsequently, 
the defendant in error filed an answer pleading the at- 
tempted appeal as a bar to the proceedings in error. A 
general demurrer was filed to the answer, which was over- 
ruled by the district court and the proceedings in error 
dismissed. . 

The sole question to be determined is this: Where an 
appeal is dismissed on motion of the appellee because the 
same was not taken within the statutory time, is the ap- 
pellant estopped from prosecuting a petition in error to 
reverse the same judgment? It may be stated as a general 
proposition that an appeal duly taken and docketed in 
time in the appellate court is a waiver of all errors and 
irregularities occurring prior to the entry of the judgment 
appealed from. In the case at bar the appeal was not 
perfected in time, and the attempt to appeal did not bar 
the right of the plaintiff in error to have the judgment of 
the county court reviewed onerror. This rule has been 
recognized and applied by this court in several cases, by 
permitting petitions on error to be filed in cases brought 
to the supreme court upon appeal, where appeals have been 
dismissed because not taken in time. 

The case of Stewart v. Carter, reported in 4 Neb., 564, 
was first brought to this court upon appeal. On motion 
of the appellee the ajpéal was dismissed, but leave was 
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given to file a petition in error. The case was afierwards 
reversed on the errors therein assigned. 

In Steele v. Haynes, 20 Neb., 316, it was held that 
“where the same relief can be given either by an appeal 
or by proceedings in error, a transcript filed in the supreme 
court for an appeal, more than six months but less than a 
year from the rendition of the decree in the court below, 
will not be stricken from the files, but the appellant will 
have leave upon such terms as may be just to file a petition 
in error.” (See Carson v. Merle, 3 Scam., 169.) 

We are aware that the case of Irwin v. Nuckolls, 3 Neb., 
441, if followed, would sustain the ruling made by the 
district court in this case, but we are not satisfied with the 
conclusion therein reached. Cahill had the right to have 
reviewed in the district court the judgment entered against 
him in the county court, either by appeal or on error. 
By a miscalculation of time his appeal was never perfected. 
In a legal sense no appeal was taken. His right to pros- 
ecute a petition in error was not waived by the attempt 
to appeal. ; 

It follows that the district court erred in overruling the 
demurrer and dismissing the proceedings in error. The 
judgment of the district court will be reversed and the 
cause remanded for further proceedings. 


REVERSED AND |! EMANDED. 


THE other judges concur. 
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W. H. Crap, APPELLANT, V. FRANK MORRISSEY ET 
AL., APPELLEES, 


[FILED JANUARY 13, 1891.] 
Evidence, held, to sustain the findings and judgment. 


APPEAL from the district court for Lancaster county. 
Heard below before Fieup, J. 


Cornish & Tibbets, for appellant, cited: Devlin, Deeds, 
sec. 738; Pemberton v. Pollard, 18 Neb., 485; Rosenfield 
v. Chada, 12 Id., 25; Kennedy v. Green, 3 M. & K. 
[Eng. Ch.], 719; Fellows v. Wise, 55 Mo., 413; Wood v. 
Carpenter, 101 U. S., 135; Yancey v. Cothran, 32 Fed. 
Rep., 687; Carr v. Hilton, 1 Curtis [U. 8. C. C.], 390; 
Buckner v. Calcott, 28 Miss., 434; Price v. Reed, 13 
West. Rep., 510; Bayard v. Norris, 5 Gill [Md.], 483; 
Green v. Early, 39 Md., 229. 


Pound & Burr, and O. P. Davis, contra, cited: Mansfield 
v. Gregory, 8 Neb., 432; Harral v. Gray, 10 Id., 189; 
Reynolds v. Cobb, 15 Id., 381; Westheimer v. Reed, Id., 
664; Clark v. Tennant, 5 Id., 549; Gehling v. Hinton, 12 
Id., 557; Altman v, Steinan, 8 Id., 114; Oresswell v. Me- 
Caig, 11 Id., 227. 


Norval, J. 


Prior to the 25th day of May, 1887, the defendant, 
Frank Morrissey, was indebted to plaintiff in the sum of 
about $900. On the said 25th day of May judgment 
was rendered against Morrissey in favor of plaintiff, in 
Lincoln county, Nebraska, for the sum of $199.85 and 
costs. On the 2d day of June, 1887, a second judgment 
was rendered against Morrissey, and in favor of plaintiff, 

li 
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for the sum of $32.15 and costs, in same county. On the 
5th day of July, 1887, a third judgment was rendered 
against Morrissey, and in favor of plaintiff, for the sum of 
$665.91 and costs, in Frontier county. On the 3d day of 
July, 1889, transcripts of the first two of these judgments 
were filed with the clerk of the district court of Lancaster 
county, Nebraska, and on the 11th day of July a transcript 
of the last judgment was similarly filed. On September 
13th, 1887, executions were issued on said judgments, 
which were subsequently returned unsatisfied. 

On the 25th day of May, 1887, Morrissey was the 
owner of 320 acres of Jand in Lancaster county, and on 
that date, by warranty deed of himself and wife, this real es- 
tate was transferred to the defendant, Patrick Jones, who is 
the father-in-law of Morrissey. On the 27th day of May 
Jones and wife transferred the real estate by quitclaim 
deed to defendant Mary Ann Morrissey, the wife of de- 
fendant Frank Morrissey. On the 9th day of August, 
1887, Mary Ann Morrissey and husband conveyed said 
real estate by warranty deed to Louis Meyer, which deed 
was filed for record on September 27, following. 

On the 17th day of September, the plaintiff commenced 
this action against defendants, Frank Morrissey, Mary Ann 
Morrissey, Patrick Jones, and Mary Jones, for the pur- 
pose of setting aside the two deeds first above named and 
subjecting the property to the payment of plaintiff’s judg- 
ments. Subsequently, on application of Meyer, he was 
made a party defendant. The trial court found the issues 
in favor of the defendants and dismissed the action. ‘The 
plaintiff appeals. 

It is undisputed that’ the conveyances from the Morris- 
seys to Jones, and from Jones and wife to Mrs. Morrissey, 
were colorable and without consideration. The bona fides 
of the transfer to Meyer is questioned. 

The record shows that a few days prior to August 9, 
1887, Mrs. Morrissey went to Meyer and proposed to sell 
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him the land involved in this suit, saying that the mort- 
gages against it amounted to considerable, and that she did 
not see her way out. He informed her that he would 
think it over and for her to come in again. On August 9 
Mrs. Morrissey called to see him again, when he made her 
an offer of $7,000 for the place, which was accepted. Be- 
fore the trade was closed Mr. Baird examined the records 
and reported to Meyer that everything was all right except- 
ing certain mortgage liens. As soon as the deed was pre- 
pared and signed, the Morrisseys and Meyer went into the 
First National Bank of Lincoln where Meyer drew his 
check upon the bank for $1,000, received the money thereon 
and paid it to Mrs. Morrissey in the bank. At the same 
time he gave her his promissory note for $2,500 due in 
four years, drawing six per cent interest. That the $1,000 
svas actually paid and the note given is not disputed. The 
bank subsequently purehased the note, or holds it for the 
Morrisseys—at least Meyer pays the interest thereon to the 
bank. The mortgage liens on the Jand at the time of the 
transfer amounted to $3,500, which Meyer assumed as a 
part of the consideration. He has since paid the interest 
on these mortgages as the same fell due and has built an 
addition to the house. He also leased the farm to Mrs. 
Morrissey for an annual rental of $575, and she has paid 
him the rent according to the contract of lease. It is not 
claimed that the land was worth more than $7,000, the 
contract price. 

The fact that the note for $2,500 given by Meyer in 
part payment for the land was unsecured is not material so 
long as the financial responsibility of the maker is not 
questioned. The delay in placing the deed upon record is 
fully explained by Mr. Meyer in his testimony. The 
trade was closed about 4 o’clock in the afternoon, and the 
deed was placed in Mr. Meyer’s safe. The next day he 
started on a business trip to New York, and did not return 
for about four weeks, After his return, in looking among 
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his papers he discovered the unrecorded deed and imme- 
diately filed it for record. It does not appear that it was 
purposely kept from the records, and certainly the plaintiff 
was in no manner prejudiced by the delay. Nor, in our 
view, did the failure to file tend to impeach the good faith 
of the transfer. Had Meyer taken the title for the pur- 
pose of aiding Morrissey to hinder, delay, and defraud his 
creditors, the most usual thing would have been to place 
the deed on record at once. 

The testimony fails to show that Meyer had any notice 
or knowledge of the fraudulent purpose of the Morrisseys, 
while on the other hand it is clearly established that Meyer 
acted in the utmost good faith, and paid for the land its 
fair value. Had the plaintiff commenced his action to sub- 
ject the land to the payment of his judgments before the 
sale to Meyer, or had Meyer had knowledge of the purpose 
of the sale, the case would be quite different. The plaintiff 
should have questioned these transfers before the title to 
the lands had passed to an innocent holder. While it is 
true the transcripts of plaintiff’s judgments were on file 
when Meyer purchased the lands, yet, as the legal title to 
the real estate was in Mrs. Morrissey when they were filed, 
the plaintiff acquired no lien upon the lands by the filing. 
The evidence fully sustains the findings of the district 
court and the judgment is 


AFFIRMED. 


THE other judges concur. 
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A. E: Barnes ET AL. v. VaN Kevuren & Fioyp. 
[FILED JANUARY 13, 1891.] 


1. Negotiable Instruments: PLEADING. In an action upon a 
@ promissory note, where the petition alleges the execution and 
delivery of the note, sets out a copy of the same, and alleges 
that no part thereof has been paid, and that a specified sum is 
due thereon to the plaintiff from the maker, it is not necessary 
to attach a copy of the note to the pleading. 


2. : SURETIES ADDED AFTER DELIVERY. The addition of 
the name of a surety to a promissory note, after its delivery to 
the payee, without the knowlege or consent of the maker, is not 
such an alteration of the instrument as will discharge the 
maker. 

3. . To bind the surety in such a case a new consider- 


ation must be established. 


Error to the district court for Dixon county. Tried 
below before Powers, J. 


John B. Barnes, for plaintiff in error, cited, contending 
that the petition should have been made more definite and 
certain by attaching copies of the notes: Code, sec. 124; 
Dorrington v. Meyer, 8 Neb., 214; Ryan v. State Bank, 
10 Id., 527. That the signatures of co-makers, after the 
delivery of the note, require a new cousideration: 2 Ran- 
dolph, Com. Paper, sec. 446; Green v. Shepherd, 5 Allen 
[Mass.], 589; Clopton v. Hall, 51 Miss., 482; Briggs v. 
Downing, 48 Ia., 550. 


G. L. Wood, and Davis & Ganit, contra, after distin- 
guishing the case at bar from Briggs v. Downing, supra, 
cited, as to the motion to make the petition more definite 
and certain: Maxwell, Pl. & Pr. [4th Ed.], 183; Code, 
sec. 129. 


166 NEBRASKA REPORTS. [Vou. 3! 


Barnes v. Van Keuren, 


Norvat, J. 


This action was brought in the district court of Dixon 
county by Van Keuren & Floyd on three promissory 
notes, signed by W. T. Chapman, A. E. Barnes, A. Rey- 
nolds, and J. B. Barnes. Judgment was rendered for the 
plaintiff, and all but Chapman prosecute a petition in 
error. 

Two questions are presented for our consideration: 
First—Did the court err in overruling the motion of de- 
fendants to require the plaintiff to attach copies of the 
notes to the petition? Second—Did the court err in sus- 
taining the demurrer to the answer? 

The petition contains three counts, each based upon dif- 
ferent promissory notes. Each count alleges the making 
and delivery of a note, sets out a copy of the same, alleges 
that no part thereof has been paid, and avers the amount 
due thereon from the defendants to the plaintiff. This 
was sufficient. It was not necessary to attach copies of the 
notes to the pleading. The petition was framed under the 
provisions of section 129 of the Code, which provides that 
“Tn an action, counter-claim, or set-off, founded upon an 
account, promissory note, or bill of exchange or other in- 
strument, for the unconditional payment of money only,. 
it shall be sufficient for the party to give a copy of the 
account or instrument, with all credits and indorsements 
thereon, and to state that there is due to him on such account 
or instrument, from the adverse party, a specified sum, 
which he claims with interest.” A copy of the instrument 
sued on is only required to be attached to the pleading, 
when it is not copied into the pleading. (Gage v. Roberts, 
12 Neb., 276). 

The defendants, A. E. Barnes, A. Reynolds, and J. B. 
Barnes, answered for themselves, admitting the signing of 
the notes and denying every other allegation of the peti- 
tion. The answer also alleges, in substance, that the an- 
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swering defendants signed the notes as sureties for the 
defendant W. T. Chapman, without any consideration 
therefor, at the special instance and request of the plaintiff; 
that the principal maker of the notes never requested the 
defendants to sign the same, but that the same was done 
for the plaintiff’s accommodation after the delivery of the 
notes by the principal maker thereof. 

A general demurrer to the answer was sustained. 

It is essential to the validity of a promissory note that 
it be based upon a sufficient consideration ; something that 
is either of advantage to promisor or prejudice to the prom- 
isee. Testing the allegations of the answer by this ele- 
mentary rule, are the sureties upon the notes bound? We 
think not. The notes had already been executed and de- 
livered by Chapman, the principal maker, when they were 
signed by the sureties. Had they signed before their de- 
livery, the consideration, moving to the principal maker, 
would have been sufficient to uphold the promise of the 
sureties. Having executed the notes after their delivery, thc 
undertaking of the sureties was a collateral one, requiring 
a new consideration to give it validity. There being no 
new consideration, the notes cannot be enforced as against 
the sureties. (Kansas Mfg. Co. v. Gandy, 11 Neb., 448.) 
In the cited case one J. Li. Gandy gave his note to the 
plaintiff September 16, 1878. In December following its — 
delivery Gandy’s wife gave a mortgage on her real estate 
to secure the note. There being no extension of the time of 
payment, nor any new consideration, it was held that the 

mortgage was invalid. 

The position of the plaintiff is, that the sureties having 
signed the notes without the itiowleize or consent of the 
principal debtor, was a material alteration of the instru- 
ments, which released him, and the injury thus done the 
plaintiff was a sufficient consideration to sustain the prom- 
ise of the sureties. Dickerman v. Miner, 43 Ia., 508, and 
Hamilton v. Hooper, 46 Id., 515, cited by defendant in 
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error, sustained this contention. The reasoning of those 
cases is not convincing to our mind. It is not every alter- 
ation of a promissory note that will discharge the maker. 
To have that effect the change must be a material one, 
something either of advantage or detriment to the promisor. 
The alteration in the case at bar was an immaterial one. 
Chapman’s liability was neither increased nor lessened by 
the change. He was liable for the whole debt in any 
event. Aswas well said by Justice Campbell, in consider- 
ing the same question, in his opinion in Miller v. Finley, 
26 Mich., 249: “Where there is no surety, the principal is 
liable to be sued severally and made to pay the whole debt, 
if he has any property liable to execution. His liability 
on a joint judgment is precisely the same. His property 
is primarily liable, and if he has enough to pay the judg- 
ment, and it is paid by him, or out of his property, he 
has no further concern with the surety, as he can have no 
right of contribution for his own debt. The fact that he 
may not pay does not in any way affect the nature or ex- 
tent of his judgment obligation. A surety may, perhaps, 
in some cases, be injuriously affected by an addition to 
the number of sureties, where there is more than one al- 
ready; as, in case of the bankruptcy of any of them, his 
obligation to pay may be increased, and his right of con- 
tribution against co-sureties diminished by the change. 
But, as the principal is bound to pay the whole debt with- 
out contribution, his liability cannot possibly be changed 
by the addition of sureties. We think, therefore, that the 
original maker of the note could not complain of the pro- 
curement of his father’s signature, and that he could not 
be discharged thereby.” 

In Mersman v. Werges, 112 U.S., 139, the name of a 
surety was added to a promissory note after its delivery 
without the knowledge or consent of the maker; it was 
held not to be such an alteration as released the maker, 
The same doctrine is fully sustained by the following 
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authorities: Daniel on Neg. Inst., sec. 1389; 1 Randolph 
on Commercial Paper, sec. 446; Partridge v. Colby, 19 
Barb., 248; McCaughey v. Smith, 27 N. Y., 39; Atone v. 
White, 8 Gray, 589; Green v. Shepherd, 5 Allen, 589.) 

We are satisfied, upon principle and authority, that 
Chapman was not discharged from his liability as maker 
of the notes by the adding of the names of the sureties. 

If the views which we have expressed are sound, it fol- 
lows that the demurrer to the answer should have been 
overruled. The judgment is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTE, EX REL. THomas H. Benton v.S. M. ELprr. 
_ [FILED January 14, 1891.] 


1. Elections: LeatsLaTIvE CANVASS: Duty or SPEAKER. At 
the general election of 1890, T. H. B., who was eligible, was a 
candidate for the office of auditor of public accounts, and re- 
ceived, as shown by the returns, a plurality of all the votes cast 
for said office; within twenty days thereafter, J. B., who was 
also a candidate for said office at said election, served upon 
T. H. B. notice of contest of the election to said office, and of 
the times and places of taking testimony in support of his con- 
test; which testimony was taken and forwarded to thesecretary 
of state before the meeting of the legislature. On January 6, 
1891, both houses of the legislature met and were duly organ- 
ized by the election of S. M. E.-speaker of the house of repre- 
sentatives, and of other officers, who took the oath of office, 
on which day each house of the legislature assembled in the 
hall of the house of representatives to be present at the open- 
ing and publishing, by the speaker, of the returns of said elec- 
tion for officers of the executive department, which had been 
sealed up and transmitted by the returning officers to the secre- 
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tary of state, directed to the speaker of the house of represent- 
atives, which returns had been delivered to S. M. E. as speaker, 
who refused to open and publish the same in the presence of a 
majority of both houses of the legislature. Upon an applica- 
tion by T. H. B. for mandamus against the speaker to compel 
the performance of said duty, held, that it was the duty of S. 
M. E., immediately upon the organization of the house, and be- 
fore proceeding to any other business, to open and publish said 
returns of election. 


That to perform said acts was especially 
enjoined upon S. M. E. by law asa duty resulting from his of- 
fice of speaker of the house of representatives. 


That the duty so imposed upon him was 
a ministerial duty positively imposed by law, in regard to which 
he was vésted with no discretionary power. 

: : MANDAMUS. That it was a duty which 
would be enforced by writ of mandamus, : 


: ——: PUBLICATION oF RETURNS Not TO BE POSTPONED. 
That 8. M. E. was not relieved of this duty by a vote or reso- 
lution of the joint convention of the two houses directing him 
not to open and publish said election returns until after the 
trial and determination of the pending contest, nor by the vote, 
or resolution, of said joint convention referring said returns to 
the consideration of a committee. 


3. 


4. 


OrIGINAL application for mandamus. 


John D. Howe, J. C. Cowin, Chas. L. Hall, and F. £. 
McGintie, for relator. 


Lamb, Ricketts & Wilson, Allen, Robinson & Reed, and 
V. O. Strickler, contra. 


No briefs filed. 


Coss, Cu. J. 


The relator made his formal application for a writ of 
mandamus to compel the speaker, of the house of repre- 
sentatives to open and publish the returns of the general 
election held on November 4, 1890, in the presence of a 
majority of each house of the legislature, before proceeding 
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to other business, alleging that he is a citizen of the United 
States, and an elector of this state, and that he was, at the 
time of the last general election, and for more than two 
years prior thereto had been, of the age of thirty years, and 
was eligible for election as auditor of public accounts, and 
at said election was the regular nominee of the yepublican 
party, receiving 73,912 votes, being the highest number of 
votes cast for any candidate for said office, and a plurality 
of all the votes so cast at said election; that the returns 
showing the result of the election have been heretofore de- 
livered to the secretary of state, and by him delivered to 
the speaker of the house of representatives, showing the 
vote cast for said office as stated; and that the house of 
representatives of the twenty-second session of the legisla- 
ture has been duly elected and organized by the election 
and qualifying of S. M. Elder as speaker; that George 
D. Meiklejohn is the lieutenant governor and presiding 
officer of the senate, which is duly organized, and on Jan- 
uary 7, 1891, both houses of the legislature were assem- 
bled in the hall of the house of representatives at 3 P. M., 
as required by section 4 of article 5 of the constitution of 
this state, for the purpose of witnessing the opening and 
publishing of the returns of the election of executive state 
officers at the last general election; that at said joint as- 
sembly the lieutenant governor presided, and demanded of 
the speaker of the house of representatives that he open 
and publish the returns of said election which had been 
then and there placed in his possession, sealed and un- 
opened, together with an abstract of such returns by the 
secretary of state, as required by law, and that said speaker 
of the house of representatives then and there neglected 
and refused to open and publish said returns, and still neg- 
lects and refuses so to do; for the reason that contests over 
the several executive state offices have been instituted, and 
evidence therein has beén taken and returned to the secre- 
tary of state, which the speaker assumes to claim should be 
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heard and determined first by the legislature before opening 
and publishing the said returns, 

The relator alleges that, upon the face of the returns 
and upon the general abstracts thereof, he is duly elected 
auditor of public accounts of this state, and that certain 
others hawe received the greatest number of votes for vari- 
ous other executive state offices, and for representatives in 
congress; and that if said speaker would duly perform his 
duties under section 4 of article 5 of the constitution of this 
state, in opening and publishing the returns of said election, 
the relator would be declared duly elected to the office of 
auditor of public accounts, and that certain others having 
received the greatest number of votes for various other ex- 
ecutive state offices would be declared duly elected thereto ; 
but that by reason of his neglect and refusal the relator 
is greatly damaged, and is without adequate remedy at law, 
and wholly without remedy, as well as certain others 
elected to various otler offices, except by the interposi- 
tion of the highest judicial anthority of the state, by its 
writ of mandamus, enforcing the provisions of the consti- 
tution in this exigency, with prayer for that relief, 

Notice of application for the writ of mandamus and a 
copy of the relator’s information were duly served on the 
speaker of the house of representatives on January 7, 
1891, who answered, as respondent, that he appeared at 
the bar of the supreme court from courtesy and not in rec- 
ognition of its jurisdiction over him as the speaker of the 
house of representatives and the presiding officer of the 
joint convention of the senate and house of representatives, 

The respondent set up that as such speaker and presid- 
ing officer he represents an independent and co-ordinate 
branch of the government, and that over his acts, or his 
failure to act in such capacity, the court has no jurisdic- 
tion; that the matters charged in the information relate 
wholly to the political branch of the government of the 
state, and are not within the jurisdiction of the court. 
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Second—That he denies that George D. Meiklejohn was 
the presiding officer of the joint convention of the two 
houses of the legislature on January 7, 1891, but that he, 
the respondent, was, and is, under the constitution and 
laws of this state, the sole presiding officer of such con- 
vention, and presided on January 7, 1891; that within 
twenty days after the last general election, and within the 
time required by law, John Batie contested the election of 
the relatur to the office of auditor of public accounts, a 
notice of which he herewith exhibited; that in pursuance 
of which a large volume of evidence has been taken tend- 
ing to impeach the integrity and validity of the returns of 
said general election, which evidence is now in the office 
of the secretary of s:ate; that on January 6, 1891, a copy 
of the notice of such contest was filed with the respondent 
notifying him of all the important facts and circumstances 
therein; that on January 7, 1891, by agreement between 
the two houses, the legislature assembled in the hall of the 
house of representatives in joint convention, pursuant to 
the provisions of the constitution of this state, for the 
purpose of opening and canvassing the returns of the last 
general election, and of hearing and determining the con- 
tests pending therein, and among others that of the relator, 
and, in pursuance of his duties as speaker, the respondent 
presided over said convention of the two houses and an- 
nounced to a majority of the members thereof that he held 
the returns of the last general election, together with the 
notices of contest thereon, and asked directions as to thie 
disposition thereof; that a resolution was adopted refer- 
ring the election returns, with said notices of contest, and 
the evidence thereunder, to a joint committee of nine 
members of the liouse of representatives and six members 
of the senate to canvass the returns and hear the contests, 
and make report thereon, which committee respondent ap- 
pointed, and the matter of opening and canvassing the 
returns, as well as that of contest pending, was taken out 
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of the power and control of respondent by the resolution 
of the joint convention which is herewith exhibited; that 
while respondent did not open and publish the returns of 
said election, he did not refuse to do so, as the only body 
having authority to make such request or demand was the 
joint convention, which made no such request, but, on the 
contrary, duly passed the resolution referred to; that the 
relator has never made any demand on respondent to open 
and publish said returns, and respondent expressly denies 
that he refused to open the returns, but alleges that the 
joint convention took the matter out of his hands in the 
manner and by the means stated, the record of which is 
herewith submitted. 

To this answer the relator demurred, alleging that it is 
- nota sufficient defense to the complaint laid in the in- 
formation; and the respondent electing to stand on his 
answer, the issues joined were argued to the court and sub- 
mitted. 

Preliminary to the defense, set up by the respondent to 
this application, he objects to the jurisdiction of the court, 
and appears at the bar from courtesy only, and not in rec- 
ognition of its jurisdiction over him as speaker of the 
house of representatives, and the presiding officer of the 
joint convention of the two houses. 

The second section of the sixth article of the constitu- 
tion of this state, after providing that the supreme court 
shall consist of three judges, a majority of whom shall be 
necessary to form a quorum, or pronounce a decision, 
further provides that “it shall have original jurisdiction 
in * * * mandamus, quo warranto, habeas corpus, 
and such appellate jurisdiction as may be provided by law.” 

Section 645 of the Civil Code of Procedure, of this 
state, provides that “The writ of mandamus may be issued 
to any inferior tribunal, corporation, board, or person to 
compel the performance of an act which the law specially 
enjoins as a duty-resulting from +an office, trust, or‘ sta- ° 
tion.” * * * 
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Section 646 declares that “the writ may not be issued 
in any case where there is a plain and adequate remedy in 
the ordinary course of the law,” but ‘may issue on the 
information of the party beneficially interested.” 

It will be observed that the respondent’s serious ground 
of objection to the jurisdiction of the court rests on the al- 
legation that he is the speaker of the house of representatives 
and the presiding officer of the joint convention of the two 
houses. The letter of the statute makes no exception in 
mandamus, in favor of the functions of such officer; so 
that if he is a person upon whom the law has specially 
enjoined the performance of an act, or acts, as a duty re- 
sulting from an office, trust, or station, he is, in the face of 
all cavil, within the letter of the Code, subject to manda- 
mus, and to the jurisdiction of thecourt therein. But this 
objection of the respondent is doubtless based upon his 
view and construction of the second article of the consti- 
tution, that “the powers of the government are divided 
into three distinct departments, legislative, executive, and 
judicial ; and no person, or collection of persons, being one 
of these departments, shall exercise any power properly be- 
longing to either of the others, except as hereinafter pro- 
vided.” 

This article has heretofore been subject to judicial scru- 
tiny and construction: First—In the case of Turner v. 
Althaus, 6 Neb., 54, an action was brought to restrain the 
treasurer of Douglas county from selling certain lands in 
the city of Omaha, not laid out into blocks and lots, for 
delinquent taxes, under certain statutes then in force. The 
opinion is that of the late Chief Justice Ganrt, then sit- 
ting upon this bench. In considering the want of power 
in the courts to declare an act of the legislature void on the 
grounds of injustice and inexpediency he said: “The 
doctrine seems to be equally well settled ‘that no court can 
pronounce an act of the legislature void’ because it may be 
imperfect or inipolitic, or ‘for any supposed inequality or 
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injustice in its intention or its operation, provided it be 
upon a subject-matter fairly within the scope of legislative 
authority,’ and to bring the validity of a legislative act 
within the control of the judiciary, it must be clearly sub- 
versive of the constitution. There is no mixed power, 
partly legislative and partly judicial, to be exercised in 
concert, or in common, by the legislative and judicial de- 
partments of the government. The courts have no right 
to legislate, and the legislature has no right to adjudicate, 
for the reason that the line which separates them in the 
exercise of power is clear and distinct, and this principle 
is well settled and understood. It is said that if the 
courts were to declare an act unconstitutional, merely be- 
cause * * * we may consider such act wrong and une 
just, ‘it would be assuming a right to change the constitu- 
tion—to supply what we might conceive to be its defect— 
to fill every casus omissus, and to interpolate into it what- 
ever, in our opinion, ought to have been put there by 
its framers.’ ” 

In the case of the Lincoln Building and Savirig Associ- 
ation v. Graham, 7 Neb., 173, the same judge, then chief 
justice, in delivering the opinion, said: “It is well under- 
stood, as a fundamental principle in our system of govern- 
ment, that the making of statutory laws, and their exposi- 
tion and application to cases as they arise, are clearly and 
distinctly two different functions. The former is allotted by 
the constitution to the legislature, the latter to the courts.” 

And again, on January 23, 1883, the legislature being 
in session, the house of representatives, by resolution, sub- 
mitted to the court for answers the following questions: 

I. Would railway commissioners be state executive of- 
ficers, or would the office of railway commissioner of the 
state be a state executive officer if created by the legislature? 

II. Would such an office, if created by the legislature, 
come within the inhibition of the constitution ? 

III. Would a law regulating the management of rail- 
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roads in Nebraska, under the commissioner system, be ob- 
noxious to any provision, or provisions, of the constitution 
of this state? 

In response to these inquiries, the court, after quoting 
article II, that “the powers of the government of this 
state are divided into three distinct departments—the leg- 
islative, execntive, and judicial”—and stating the provis- 
ions of articles III, IV, V, and VII, replied that “the 
powers of the state government, being thus divided into 
three distinct departments, it is clearly incompetent for the 
legislature to create a commission and invest it with any 
official power, withont assigning the duties thereof to one 
or the other of them. * * * Eiven were it not inhib- 
ited by other clauses of the constitution, we do not think 
that it is desired or contemplated to invest such commis- 
sion with the power to make laws, or even to interpret or 
apply them, but that such duties would be to aid in carry- 
ing the laws into effect. Hence their duties would be ex- 
ecutive, and if state officers, if paid from the state treasury, 
and their field of duty co-extensive with the territorial lim- 
its of the state, they would be state executive officers.” 

In these examples the court observed the literal sense of 
article II of the constitution, construing its meaning and 
intent to be that the respective duties incumbent upon and 
applicable to each separate department of the government 
are confined to it alone; but did not take the view, nor can 
it now, that where an officer of either the legislative or 
executive departments, or the judicial, shall refuse to exe- 
cute an imperative duty, imposed by law upon the office of 
the incumbent, to the detriment and prejudice of a citizen 
or of the public, through this constitutional provision, 
while the courts have full power of redress in cases of 
delinquent judicial officers, they are’ prohibited from con- 
sidering any flagrant violation of the constitution or laws 
by officers of the other departments, lest the courts trench 
upon their prerogative. ; 

12 
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No such limited and sinister construction can be placed 
upon the secotid article without violating the spirit of the 
first, and violating many of its provisions. 

In the recent application for mandamus, of Bates, relator, 
against the governor and the state board of canvassers 
(ante, 82), to certify the election of the relator to a judicial 
office, we held that in a proper case to enforce the perform- 
ance of a ministerial duty, which the law specially enjoins 
as incident to an office, the writ would issue against officers 
of the executive department, and even against the supreme 
executive authority. Since that opinion, I have again ex- 
amined the leading cases holding adversely: that of the 
Governor of New Jersey, 1 Dutcher, 331; of Arkansas, 1 
Ark., 570; of Maine, 32 Me., 508, in all of which the 
court, in considering the public and political aspect of the 
question presented, seemed to lose grasp of the no less im- 
portant one of the rights of parties to a redress of griev- 
ances against those in high temporary power, as well as 
those in lower official station. It is held in the cases cited 
that the officers: of each department of state government 
are responsible directly to the people, and not to the judi- 
cial department, for their acts. This doubtless means that 
an aggrieved party—for example, one who had been elected 
to an office the returns of which had been refused to be 
canvassed and certified by a state board of canvassers—has 
no right of remedy in the courts, nor other redress than 
his future opposition to the exercise of arbitrary power as 
one of the people. This policy, if followed to its conclu- 
sion, would tend to make elections uncertain in result, 
doubly so as to the result declared, and would leave the 
payment of the state’s indebtedness, even after legislative 
appropriation, absolutely dependent upon the vacillating 
will of approving arfd disbursing officers. But such has 
never been understood to be the law of this state. On the 
contrary, its law reports are strewn with precedents, too 
numerous and familiar to require citation, where officers of 
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the executive department were required by mandamus, on 
the information of injured parties, to discharge specific 
ministerial and executive duties. The sections of the Code 
cited make no distinction in the persons to be compelled to 
the performance of an act which the law specially enjoins 
as a duty resulting from an office, on account of any one 
of the three departments to which such person may be- 
long; nor do I think it probable that the framers of the 
Code intended to confine the jurisdiction of the courts to 
judicial officers alone. 

The rule laid down by an author of acknowledged 
merit and authority as to ministerial duties of public offi- 
cers is deemed of importance to the present proceeding : 

Most public officers, whatever the nature of their office 
or the source of their authority, are entrusted with certain 
duties concerning which they are vested with no discretion- 
ary powers, and which are either positively imposed upon 
them by express law or necessarily result from the nature 
of their office. These duties, being unattended with any 
degree of official discretion, are regarded as ministerial in 
their nature, and the officers at whose hands their perform- 
ance is required are, as to such duties, ministerial officers. 
The distinction between obligations of this nature, and 
those calling for the exercise of judicial discretion and 
some degree of judgment is obvious. It is a distinction 
frequently noticed, and perpetually recurring, in any analy- 
sis of the principles underlying the law of mandamus. 
And while the courts have steadily refused to lend their 
extraordinary aid by mandamus to control in any degree 
the exercise of official discretion, wherever vested, yet as 
to official duties of a ministerial character, unattended with 
the exercise of any degree of discretion, and absolute and 
imperative in their nature, the law is otherwise. And it 
may be asserted as a rule of universal application that, in 
the absence of any other adequate and specific legal remedy, 
mandamus will lie to compel the performance of purely 
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ministerial duties, plainly incumbent upon an officer by 
operation of law or by virtue of his office, and concerning 
which he possesses no discretionary powers. Or, in other 
words, wherever a specific duty is required by law of a 
particular officer, unattended with the exercise of any de- 
gree of official judgment or element of discretion, and on 
the performance of which individual rights depend, man- 
damus is the appropriate remedy for a failure or refusal to 
perform the duty. (High’s Extraordinary Legal Reme- 
dies, sec. 80; Kendall v. U. S., 12 Peters, 524; Citizens 
Bank v. Wright, 6 O. St., 318; People v. Com’r of St. Land 
Office, 23 Mich., 270; N. W. N.C. R. Co. v. Jenkins, 65 
N. C., 173; Queen v. Southampton, 1 Best & Smith, 5; 
State v. Wrotnowski, 17 La. Ann., 156; State v. Barker, 4 
Kan., 379; State v. Magill, Id., 415; People v. Perry, 13 
Barb., 206; Peoplev. Taylor, 34 Id., 401; People v. Minor, , 
37 Id., 466; Silver v. People, 45 Ill., 225; Strong’s Case, 
Kirby, 345; State v. Meadows, 1 Kan., 90; Simpson v. 
Register of Land O., Sneed Ky. Dec. [2d Ed.], 217,; 
People v. Collins, 7 Johns. Rep., 549; People v. Canal 
Appraisers, 73 N.Y., 443; People v. Shearer, 30 Cal., 645; 
Hempstead v. Underhill’s Heirs, 20 Ark., 331, and other 
cases there cited.) 

The respondent is an officer of the legislative department. 
The duty which it is sought to compel him to perform the 
law specially enjoins upon him, as resulting from his office 
as speaker of the house of representatives, by sec. 4 of 
art. 5 of the constitution, requiring that “The returns of 
every election for the offices of the executive departments 
shall be sealed up and transmitted by the returning officers 
to the secretary of state, directed to the speaker of the house 
of representatives, who shall, immediately after the organi- 
zation of the house, and before proceeding to other business, 
open and publish the same in the presence of a majority of 
each house of the legislature, who shall for that purpose 
assemble in the hall of the house of representatives. The 
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person having the highest number of votes for either of 
said offices shall be declared duly elected; but if two or 
more have an equal and the highest number of votes, the 
legislature shall, by joint vote, choose one of such persons 
for said office. Contested elections for all of said offices 
shall be determined by both houses of the legislature, by 
joint vote, in such manner as may be prescribed by law.” 

In repeated decisions of this court, and I take it to be 
the settled law of the state, if the county clerk, or any of 
the county officers, should refuse or neglect to send up to 
the secretary of state the returns contemplated in sec. 4, 
art. 5, and application were made to this court for correc- 
tion and compliance, its power and its duty to compel by 
mandamus the performance of that duty, by the county 
officer, is not questioned. If, upon the returns being lodged 
with the secretary of state, that officer should refuse to 
place them, or any one of them, in the hands of the speaker, 
at the precise hour for the discharge of that duty, the court 
could not refuse its process to compel him to fulfill his 
office in accordance with the letter of the constitution. 

We know of no good reason, nor has any been suggested, 
why this officer, appointed to perform the ministerial duty 
of opening’and publishing these returns, should be spe- 
cially taken out of the pale of law any more than other 
officers. It is true that his duty is to be done in the pres- 
ence of a majority of the two houses, and the result is to 
be declared and published, as a constitutional duty, not to 
be controlled by the joint convention, nor subject to be di- 
verted from its appointed purpose by any reference or sub- 
mission to a proposed committee, as set up in the respond- 
ent’s answer. Such a procedure would seem to be an 
attempt to evade the duty, or subvert its ends, or to trans- 
fer it to an agency not sanctioned by the constitution. 
That process would include the liberty of taking the re- 
turns from the speaker’s possession, out of the body of the 
two houses, possibly away from the capital of the state and 
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from the control of any lawful authority. This would be 
a condition not contemplated and not sanctioned by any 
law. The returns are the official history and evidence of 
the election, and are all that can be recognized as such. 
There is no substitution, and we cannot but admit the pos- 
sibility of such accidents as have sometimes overtaken 
disputed election returns, to the disappointment of the 
public. The framers of the constitution were careful to 
provide against that condition and its possible evils in this 
state. 

The demurrer of the relator must be sustained to that 
part of the answer setting up the refusal of the respondent 
to open and publish the election returns upon the vote of 
the joint convention referring the same, for report and res- 
olution, to a select committee. No legislative body has the 
power to interpose a parliamentary contrivance in contra- 
vention of the express provisions of the constitution of 
the state. It alone is the law governing this question. 
And wisely has the constitution provided a method of 
contesting elections, to be kept separate and distinct from 
the canvass and publication of the returns. The last is a 
duty devolved upon the speaker of the house of represent- 
atives every two years. Fortunately, to the present time, 
in this state, there have been no contests for any of the 
state offices, and it may be hoped there will be a long 
future before us until it shall occur again. The duty of the 
speaker to open and canvass the returns and declare the 
result, whether there is any contest or not, must recur every 
two years, upon the election of state officers, and that duty 
has no relation whatever to the trial of a contested elec- 
tion, and we hold, confidently, that the demurrer to the 
answer, setting up the proposed contest of the state officers 
as a defense, must be sustained. It would seem utterly 
impossible to enter upon such contest at once, while the 
constitution prescribes that the respondent’s duty must be 
first performed to the exclusion of any other business; 
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and we must declare that whatever legislative acts may 
have been, or shall be done prior to the discharge of this 
duty, are and will be null and void. Therefore the re- 
lator will take his writ. 


MAXWELL, J. 


I concur in what is said by Judge Coss in this case. 

Sec. 4, art. 5, of the constitution declares that the 
speaker of the house of representatives shall, immediately 
after the organization of the house, and before proceeding 
to other business, open and publish the returns in the pres- 
ence of a majority of each house of the legislature, who, 
for that purpose, shall assemble in the hall of the house of 
representatives. This, in effect, makes the two houses of 
the legislature a canvassing board, with the speaker of the 
house of representatives, who is presumed to have been 
chosen because of his ability and integrity, the active agent 
in adding up the votes cast for the different candidates and 
ascertaining therefrom the persons elected for the several 
offices, which the speaker is required to declare, This can- 
vassing board is presumed to be entirely non-partisan be- 
cause all parties are represented, or presumed to be, in the 
legislature. 

The object of the framers of the constitution no doubt 
was to place the canvass in the hands of a body which 
would faithfully perform its duty. In no sense is the can- 
vass of the votes a legislative duty. It might have been 
imposed on any other body of officers and the duties would 
have been precisely the same as in the case at bar, viz., to 
add up the number of votes cast for the several candidates 
and declare the result. This duty is required by the con- 
stitution to be performed immediately after the organiza- 
tion of the house. Thus, the legislature meets at 12 
o’clock M. on the first Tuesday in January, and the officers 
elected as shown by the returns are required to qualify and 
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enter upon the duties of their respective offices on the 
Thursday following The term of each of the state offi- 
cers is two years and sessions of the legislature are held 
biennially. Thus at the commencement of the regular 
session of each legislature new state officers, or those who 
have been re-elected, enter upon or continue in the duties 
of their respective offices; in effect a new administration 
of the affairs of the state is inaugurated with each regular 
session of the legislature. This is important to be kept 
in view in considering the limitation upon the power of 
the legislature to transact any business except to complete 
its organization before canvassing the votes and declaring 
the result of the election. It is said, however, that as 
members of the legislature in all cases, except treason, 
felony, or breach of the peace, shall be privileged from 
arrest during the session of the legislature and for fifteen 
days next before the commencement and after the termina- 
tion thereof, as provided in sec. 12 of art. 3 of the consti- 
tution, therefore, in case the speaker should refuse to per- 
form his duty he could not be arrested aud punished for 
contempt in refusing to obey the order of the court. 

A constitution, like a contract or statute, must be con- 
strued together and every part thereof given effeet if pos- 
sible. The provision of the constitution is merely a re- 
enactment of the common law. 

The privilege of tle member is not the privilege of the 
house merely, but of the people, and is conferred to enable 
him to discharge the trust confided to him by his constitu- 
ents. (Coffin v. Coffin, 4 Mass., 27 [S. C., 3 Am. Dec, 
189]; Cooley’s Constitutional Limitations [6th Ed.], 160.) 
In other words, the privilege is conferred to enable the 
member to discharge his legislative duties. Where, how- 
ever, the constitution has imposed upon the member purely 
ministerial duties this exemption does not apply. These 
duties are to be performed at the beginning of the session 
so that the parties elected may enter upon the duties of 
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their respective offices and the people have the benefit of 
their services. The presumption is that the legislature will 
perform its duty, and declare the result. But suppose, 
through a mistake of the law, it should not perform its 
duty in that regard: is there no remedy either on behalf 
of the persons elected to office or of the public? If not, 
then the boast of the common law that there is no wrong 
without a remedy is without foundation. Our constitution 
however, is broader than the common law. Sec. 13, art. 1, 
declares that all courts shali be open, and every person for 
any injury done him in his land, goods, person, or reputa- 
tion shall have a remedy by due course of law, and justice 
administered without denial or delay. This is a provision 
in the same constitution which exempts a member of the 
legislature from arrest. If, therefore, the rights of a party 
who has been elected to an office are imperiled by the re- 
fusal of a canvassing board, whose duty it is to proceed 
with the canvass and declare the result, he may confidently 
appeal to the courts to protect and enforce his rights. 

The rule is, that each board is to receive the returns 
transmitted to it, if in due form, as correct, and to ascer- 
tain and declare the result as it appears by such returns. 
(Cooley’s Constitutional Limitations [6th Ed.], 733; Ex 
parte Heath, 3 Hill, 42; Brower v. O’ Brien, 2 Ind., 423; 
People v. Hilliard, 29 Ill., 413; People v. Jones, 19 Ind., 
357; Mayo v. Freeland, 10 Mo., 629; People v. Kilduff, 
15 [lL., 492; O’ Ferrell v. Colby, 2 Minn., 180; People v. 
Van Cleve, 1 Mich., 362; People v. Van Slyck, 4 Cow., 
297; Morgan v. Quackenbush, 22 Barb., 72; Dishon v. 
Smith, 10 Ia., 212; People v. Cook, 14 Barb., 259, and 8 
N. Y., 67; Hartt v. Harvey, 32 Barb., 55; Attorney Gen- 
eral v. Barstow, 4 Wis., 567; Attorney General v. Ely, 4 
Wis., 420*; State v. Governor, 25 N. J., 331; State v. 
Clerk of Passaic, Id., 354; Marshall v. Kerns, 2 Swan., 
68; People v. Pease, 27 N. Y.,45; Phelps v. Schroder, 26 
O. S., 549; State v. State Canvassers, 36 Wis., 498; Gpin- 
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ion of Justices, 53 N. H., 640; State v. Cavers, 22 Ia., 
343; State v. Harrison, 38 Mo., 540; State v. Rodman, 43 
Id., 256; State v. Steers, 44 Id., 223; Bacon v. York Co., 
26 Me., 491; Taylor v. Taylor, 10 Minn., 107; Opinion 
of Justices, 64 Me., 588; Prince v. Skillin, 71 Me., 361 
[S. ©., 36 Am. Rep., 325]; Peebles v. County Com’rs, 82 
N. C., 385; Clark v. County Examiners, 126 Mass., 282; 
State v. County Canvassers, 17 Fla., 29; Hagge v. State, 10 
Neb., 51; State v. Wilson, 24 Neb., 139; Moore v. Kess- 
ler, 59 Ind., 152; State v. Hayne, 88.C., 367.) They may 
not refuse to canvass because a poll book is not returned as 
it should be. (Patten v. Florence, 38 Kan., 501.) They may 
and should correct an arithmetical blunder. (State v. Hill, 
20 Neb., 119.) Legal returns received after the proper time 
should be counted. (Cresap v. Gray, 10 Ore., 345.) And if 
the canvassers refuse or neglect to perform their duty they 
may be compelled by mandamus. (Cooley’s Constitutional 
Limitations [6th Ed.], 784; Clark v. McKenzie, 7 Bush, 
523; Burke v. Supervisors of Monroe, 4 W. Va., 371; State 
v. County Judge, 7 Ia., 186; Magee v. Supervisors, 10 Cal., 
376; Kisler v. Cameron, 39 Ind., 488; Commonwealth v. 
Emminger, 74 Pa. St., 479; Clark v. Buchanan, 2 Minn., 
346; People v. Supervisors, 12 Barb., 217; State v. Rod- 
man, 43 Mo., 256.) To this effect is State v. Gibbs, 13 
Fla., 55; People v. Schiellein, 95 N. Y., 124. In the last 
case it is held that the board continnes as such, in spite of 
adjournment, till its whole duty is performed. (See, also, 
People v. Board of Registration, 17 Mich., 427; People v. 
Board, ete., of Nankin, 15 Id., 156; Lewis v. Commis- 
sioners, 16 Kan., 102; Pacheco v. Beck, 52 Cal., 3; State 
v. Hill, 20 Neb., 119.) And they may be compelled to 
make a legal and proper canvass after they have made one 
which was illegal and unwarranted. (State v. County Com’rs, 
23 Kan., 264; State v. Hill, 10 Neb., 58; Steward v. Pey- 
ton, 77 Ga., 668; Simon v. Durham, 10 Ore., 52.) And 
if they have finished their work before the time allowed 
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has elapsed and while they still have the returns, they may 
be compelled to reconsider their action. (State v. Berg, 76 
Mo., 136.) This rule applies to all canvassing boards with- 
out exception. 

By what authority shall the courts discriminate and say, 
We will compel this board to do its duty, but not that one? 
In a free government no person is above thelaw. All are 
bound by its provisions. ‘Equality before the law” is 
the motto of our state, and the practice of that motto the 
basis of its laws and adjudications. When a person is 

' elected to the legislature he, in effect, agrees to perform all 
the duties enjoined upon him by the constitution and stat- 
utes, Among these duties is the canvass of the returns. 
In effect, he promises that this duty shall be performed, so 
far as heis able to effect the purpose in the time and manner 
required, and if he is elected speaker that he will perform 
the duties of ascertaining from the returns the votes cast 
for each candidate and declare the result thereof. In ac- 
cepting this trust he accepts it with all its incidents, viz. : 
that for a failure or neglect to perform the duty required, 
any of the parties aggrieved may invoke the aid of the 
courts to enforce performance. In effect, such persons 
waive the privilege of exemption from arrest, etc., in case 
of failure to perform the trust, and it is the duty of the 
‘court to enforce the rights of the parties aggrieved. To 
illustrate, a member of the legislature is not liable to an 
action of slander for words spoken in the discharge of his 
official duties, even though spoken maliciously. (Coffin v. 
Coffin, 4 Mass., 1; 13 Am. & Eng. Encyce. of Law, 406.) 
This privilege is extended in order that members may 
freely discharge their duty without fear or favor. This is 
a power incident to free government and necessary to pre- 
vent corruption, fraud, and other wrongs. This privilege, 
however, is not extended to words spoken unofficially, 
though in the legislative hall and while the legislature is 


in session. (Coffin v. Coffin, 4 Mass., 1; Odgers, Libel & 
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Slander, 185; 18 Am. & Eng. Encyc. of Law, 406.) The 
same rule applies to acts required of the legislature which 
are purely of a ministerial character. 

But it is said that the legislature is a co-ordinate branch 
of the government, and that it is entitled to construe the 
constitution and statutes for itself, and therefore is not gov- 
erned by the construction placed upon it by the supreme 
court. That it is a very important, co-ordinate branch of 
the government is true, and the supreme court has never, 
except when its action was invoked in some of the modes 
pointed out by law, sought to construe statutes or constitu- 
tional provisions for the legislature. It is the province of 
the legislature, however, to pass laws, and of the courts to 
construe the constitution and laws. This power has been 
recognized from the inception of our state government. 

One of the duties imposed upon the supreme court is to 
construe the constitution and laws of the state. To aid in 
the performance of this duty the state possesses a law li- 
brary of nearly or quite 30,000 volumes. It is the duty 
of the court to carefully investigate every case brought be- 
fore it, and, after due consideration, place what is believed 
to be a correct construction upon the language of any of 
the provisions of the constitution or of the statutes, and 
such construction binds every department of the govern- 
ment, including the legislature, and every person within 
the state. The construction given by the supreme court 
becomes the standard to be applied in all cases. If this 
were uot so, no person would know whiat the law was upon 
any given point, as the legislative department might con- 
strue it in one way, the attorney general in a different man- 
ner, while the state treasurer, auditor of state, and others, 
place their own construction upon it, and in effect refuse to 
conform to the construction placed thereon by the court of 
last resort. However unpleasant the duty, therefore, the 
court cannot shirk the responsibility of extending its aid 
when its power is invoked to enforce a public duty or the 
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protection of private rights. If it refuses, it does so in 
plain contravention of the letter, spirit, and scope of the 
constitution, The power is placed in its hands to be 
wisely exercised without discrimination as to persons or 
officers—all being equal before the law ; and let it perform 
its duty faithfully and efficiently as far as possible, how- 
ever disagreeable such performance may be. 

In the answer of the respondent it is alleged in sub- 
stance that a contest has been instituted against the relator 
and other state officers named, and that they are deferring 
the canvass of the votes until after the determination of 
such contest. This, however, is clearly in violation of the 
constitution. That instrument requires the parties elected 
on the face of the returns to be declared elected and in- 
ducted into office. It is said that the supreme court has no 
supervision over other departments of the government. 
That is conceded. It has not sought to exercise any. Nor 
has it any supervision over the affairs of any educational 
institution, railway company, bank, partnership, or indi- 
vidual in the state; nevertheless, if any person aggrieved by 
any of these parties or others invokes its power in the 
manner provided by law to redress his wrongs and grant 
him relief, the courts have authority to entertain jurisdic- 
tion and render a decision confirming his rights and re- 
dressing his wrongs. The law covers the whole state. It 
applies alike to every individual therein, be he rich or poor, 
black or white. The remedy is as broad as the law, and 
the courts apply the remedy. If this were not so the 
wealthy corporation or individual might trample upon the 
rights of the weak or poor and override the law, and justice 
be despised and defeated. 

Every denial of justice, when the relief has been sought 
in a proper manner, is an act of tyranny, which tends to 
the subversion of free government. Suppose a party 
should purchase from the state a portion of its school 
lands, and pay for the same, and on applying to the secre- 
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tary of state and governor for a patent should be in- 
formed that these officers would not execute a patent and 
the state would retain the purchase money. Would the 
purchaser be remediless? Ifthe sale had been fairly made 
in pursuance of law it would be the duty of these officials 
to make and deliver a patent for the land, and if they re- 
fused to do so the purchaser might with confidence invoke 
the aid of the courts and compel the execution and delivery 
of such patent. There would be a plain duty which the 
officers had refused to perform, and if upon any pretext 
the court should refuse its aid because the respondents 
were governor and secretary of state, it to that extent 
would deny justice and permit the law to be trampled upon 
with impunity and the rights of parties to be sacrificed. 
Such a court would not be worthy of the name. In a 
free government, courts are the means through which ac- | 
tionable wrungs are redressed, and it is no part of their 
business, except when the matter is in issue, to inquire as 
to the social or other standing of the parties before it; and 
any court that stops to make such inquiry weakens respect 
for the law, blunts its own sense of justice, and is in danger 
of perverting the law. The questions for the courts are, 
What are the rights of the plaintiff in the premises as 
against the defendants? and, after calm, careful, patient in- 
vestigation of the facts of the case, that it declare the law 
faithfully and fearlessly as it shall be found to be. 

But we are told in the answer that a contest is pending, 
etc. A contest is instituted by concurrent resolution. Sec. 
11, art. 3, of the constitution provides “that every bill 
and concurrent resolution shall be read at large on three 
different days in each house.” This would require at least 
six days after the result had been declared and the party 
had taken possession of his office before the trial could 
take place. The form of the resolution is a matter for 
consideration, and is subject to change at any time before 
its passage. No doubt sucli resolution may be referred to 


VoL. 31] JANUARY TERM, 1891. 191 
State, ex rel. Benton, v. Elder. 


a committee, and is subject tu debate like any other meas- 
ure brought before either house. In deciding the contest 
the legislature should be governed by the evidence, as from 
that it is to determine the rights of the party contested. 
Suppose one of the grounds of contest is fraud at certain 
points in the election, or in receiving ballots, the specific 
fraud must be pointed out and the fraudulent votes in 
some manner designated. In weighing evidence it must 
do so calmly and dispassionately, like a court, and unless 
fraudulent votes are proved to have been cast, sufficient to 
change the result, sustain the election as declared by board 
of canvassers. The legislature is a lawful body, elected 
and organized in pursuance of the constitution and laws 
for a lawful purpose, and while within the limits and re- 
strictions of the constitution it may pass any measure it 
may deem proper, yet morally it is bound by the same 
consideration of fairness and justice which control the 
courts, and it is its duty to dispose of election contests in 
this manner. This not unfrequently requires patient in- 
vestigation of the evidence, which may require weeks or 
even months, in connection with the other duties of the 
members, and is wholly irreconcilable with. the theory 
that the declaration of the result of the election should be 
postponed until the termination of the contest. 

It seems to be assumed in the answer that the legisla- 
ture has the power, and that therefore, at its option, it may 
declare whomsoever of the candidates voted for elected. 
This is agovernment of the people, by the people, and for 
the people. The constitution and laws have provided a 
mode in which the will of the people shall be ascertained, 
viz., by a canvass of the votes, and the persons whom the 
people have elected as shown by such returns are to be of- 
ficers for the succeeding two years, unless, for causes which 
appear behind the returns, they are not entitled to exercise 
the duties of such officers. To ascertain such facts a con- 
test is instituted by persons who claim that they were in 
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fact elected in place of those who have been so declared. 
This question is to be determined from the evidence, and 
is not one of power but of right. Should the procedure 
set forth in the answer be adopted, the tendency, if not 
the effect, would be to transfer from the people the election 
of its own officers and invest the legislature with that 
duty. If, however, the legislature should find from the 
evidence that the party holding the office had not been law- 
fully elected thereto, it may so declare, that he may be 
ousted from such position. 

Evidently it is the duty ‘of the respondent, in the pres- 
ence of a majority of the members of each house, to open 
and publish the returns of the eleetion and declare the 
result, and a writ to that effect should be granted. 


WRIT ALLOWED. 
Norvat, J., éoncurs, 


Lovis Braprorp v. Grace E. HiGa@ins ET AL. 
(Frrzp JANUARY 20, 1891.] 


The finding tomplained of and the evidence upon which the 
- same was made, examined and held, that there was no error in 
the finding. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Congdon, Clarkson & Hunt, for plaintiff in error, cited : 
McCormick v. Lawton, 3 Neb., 449; Wheaton v. Trimble, 
145 Mass., 345; Schwartz v. Saunders, 46 Ill., 18; An- 
derson v, Armstead, 69 Id., 453; Collins v. Megraw, 47 
Mo., 495; Jones v. Pothast, 72 Ind., 158; Bartow’s App., 
55 Pa. St., 386; Lauer v. Bandow, 43 Wis., 556; Wright 
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v. Hood, 49 Id., 235; Heath v. Solles, 40 N. W. Rep., 804; 
North v. LaFlesh, 41 Id., 633; Smith v. Gill, 37 Minn., 
455; Bethell v. Bethell, 17 Pac. Rep., 813. 


Ritchie & Kaempfer, contra, cited, on the question of im- 
plied agency: Redman v. Williams, 2 Ia., 490; Heath v. 
Solles, 40 N. W. Rep., 805; Willard v. Magoon, 30 Mich., 
279; Lauer v. Bandow, 43 Wis., 556; Weston v. McMillan, 
42 Id., 567; Starke v. Cheeseman, 1 Ld. Raymond [Eng.], 
538; Wheeler v. Hall, 41 Wis., 447; Davis v. Sch. Dist., 
24 Me., 340; Wells v. Banister, 4 Mass., 514; Spaun v. 
Mercer, 8 Neb., 357; Davis v. Bank, 5 Id., 246; Wende v. 
Martin, 89 Tll., 139; Gilman v. Disbrow, 45 Conn., 563 ; 
Flannery v. Rohrmayer, 46 Id., 558; Price v. Seydell, 46 
Ia., 696; Nelson v. Cover, 47 Id., 250; McLaren v. Hall, 
26 Id., 297; Wright v. Hood, 49 Wis., 235; Holmes v. 
Bronson, 6 N. W. Rep., 5; Getty v. Framel, 25 Id., 245; 
Doolittle v. Goodrich, 13 Neb., 297; Scales v. Paine, Id., 
521; Jones v. Walker, 63 N. Y., 612; Bliss v. Patten, 5 
R.1., 576; Fetter v. Wilson, 12 Ky., 90; Hughes v. Peters, 
1 Coldw. [Tenn.], 66. 


Corp, Cu. J. 


On February 4, 1888, the plaintiff in error filed his pe- 
tition in the court below, alleging that on July 27, 1887, 
he entered into an oral contract with the defendant Grace 
E. Higgins, through her husband and agent, Charles S. 
Higgins, to furnish and deliver on lot 6 of block 197, of 
Omaha, certain lumber and materials for the erection of a 
barn and improvements on said lot. 

2. In pursuance of which, between July 27 and Decem- 
ber 10 following, he furnished and delivered on said lot, 
owned in fee by said Grace E. Higgins, lumber and nrate- 
rials to the amount of $2,002.95. 

3. The defendant Charles 8. Higgins is the husband of 
Grace E. Higgins. 

13 
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4, On January 13, 1888, within four months from the 
delivery of said Iumber and material, the plaintiff made 
an account in writing of the same, under oath, and filed 
the same in the office of register of deeds of Douglas 
county, claiming a mechanic’s lien therefor on said lot and 
the buildings and improvements thereon. 

5. That the sum of $2,002.95, with interest from De- 
cember 10 last, is due and unpaid on said account. 

6. That the original lien as recorded in the office of the 
register of deeds is hereto attached, marked Exhibit A. 

That the following liens attach to said premises: 


Creditor’s Lien. Quality. Date. Amount, 


.| Mortgage........ June 4, 1887 | $10,000 00 
Mortgage........] June 4, 1887 750 00 
Mechanic’s.....1 Oct. 8, 1887 173 20 
Mechanic’s Nov. 19, 1887 742 85 
Mechanic’ Nov. 26, 1887 2.047 50 


7 | J. W. Squire, trustee 
S| J, W.and E. L, Squire 
9{ J. J. Jonson & Co... 
10 | John Svacina..,.. 
11 | John Thompson 


12 | Geo. W. Rogers, Mechanic’ 217 50 
13 | Paxton & Vierli Mechanic’ 146 50 
14 | Omaha Paving Co. Mechanic’ Dec. 28, 1887 170 80 
15 | Andrew Moyer... Mechanic’s.....] Dec. 29, 1887 49 23 
16 | John Rowe & Co Mechanic’s..... Dec. 30. 1887 161 53 
17 | ‘Schall & Refregier... Mechanic’s,....1 Jan. 10, 1888 432 00 
18 | Barbed Wire & Iron Works.. Mechanic’s..... Jan. 11, 1888 171k 43 
19 | James 8S. Carter, .| Mortgage........ : Jan. 6, 1888 H 12,000 00 


The plaintiff prays judgment against the defendant 
Grace E. Higgins for the amount of his lien with interest 
and costs, and that the liens against her said premises be 
marshalled, and that the plaintiff’s be declared a lien sub- 
ject only to the mortgages of J. W. Squire, as trustee, and 
J. W. and E. L. Squire; that the premises be sold and the 
proceeds applied’ to the payment of plaintiff’s judgment. 

Exhibit “A” is a copy of the plaintiff’s statement of 
lumber and material furnished Grace E. Higgins, under 
verbal contract through Charles S. Higgins, from July 27 
to October 10, 1887, on lot 6, block 197, Omaha, to be 
used in the construction of a barn and improvements 
thereon, amounting to $2,002.95, all of which was so used, 
aud the amount stated, with interest from the latter date, 
is due; that he took from Charles 8. Higgins, for a por- 


Vox. 31) JANUARY TERM, 1891. 195 
Bradford v. Higgins. 


tion of the lumber and materials, three notes aggregating 
$1,500, taken on the dates of the same, except that of No- 
vember 16, 1887, due in sixty days, for $500, is a renewal 
of a similar note due at that date, none of which were 
paid, and that, therefore, there is due the sum of $2,002.95, 
with interest. Statement under oath, January 11, 1888: 
First note, $500, dated November 28, 1887, due in forty 
days, with interest at ten per cent; second, $500, dated 
November 28, 1887, due in eighty days, with interest at 
ten per cent; third, $500, dated November 16, 1887, due 
in sixty days, with interest at ten per cent. 

The defendant Grace E. Higgins answered, denying 
each and every allegation in the petition contained charg- 
ing an indebtedness or personal liability on her part to the 
plaintiff, aud denying that the plaintiff furnished to her 
any material or lumber for the erection or improvement of 
any barn or other building, between July 27 and Decem- 
ber 10, 1887, or at any other time, or for any amount; 
but admitting that on July 27, 1887, she was the owner in 
fee of said lot, and that Charles 8. Higgins is her husband. 
She admits the mortgage liens set forth, and denies the 
mechanics’ liens in the petition charged against her said 
premises, and sets up that her husband, C. 8. Higgins, is 
indebted in various sums to different parties on account of 
materials and labor furnished in the erection of a barn on 
said lot, but has no information as to the amounts thereof, 
and alleges that the same are the personal, individual, and 
separate indebtedness of her husband, and that any mate- 
rial and labor furnished for the erection of said barn and 
improvement were furnished wholly on his personal credit 
and not otherwise. 

The defendant Charles 8. Higgins answered, denying 
that his co-defendant, Grace E. Higgins, his wife, either 
through himself, as her agent, or otherwise in any manner 
contracted, or on any account, with the plaintiff, to furnish 
lumber or materials for said lot in the city of Omaha, on 
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July 27, 1887, or at any other time; and denying every 
allegation in the petition charging indebtedness on the part 
of Grace E. Higgins to the plaintiff or to other co-defend- 
ants, but admitting that on his own personal account, 
through his agent, George Waddell, he did purchase mate- 
rials and lumber of the plaintiff in a sum exceeding $1,500, 
but as to the exact sum he has no knowledge; that he 
gave his personal notes, aggregating the sum of $1,500, 
as stated in the Exhibit A to the petition, and that the 
note of November 16, 1887, due in sixty days,is a re- 
newal note, as stated in said exhibit, and are true copies. 
He denies that the lumber and material were delivered on 
said lot, admits that Grace E. Higgins was the owner in 
fee, and alleges that the plaintiff extended credit to him 
for all materials and lumber sold for said lot, and that any 
indebtedness therefor is the personal and individual in- 
debtedness of himself, and not of his wife. He denies the 
allegations of the 4th, 5th, and 6th counts of the petition ; 
admits the 7th and 8th, and denies all others except the 
19th; or, in effect, he admits the mortgages and denies the 
mechanics’ liens as stated in the petition. 

On January 9, 1889, there was a trial to the court in 
which the following entry was made: 

“Tn this cause, the action of the United States National 
Bank of Omaha against Grace E. Higgins and others, 
having heretofore been consolidated herewith, came on to 
be heard upon the petition of Louis Bradford, the separate 
answers and cross-petitions of the defendants, Grace E. 
and Charles 8. Higgins, J. W. Squire, trustee, J. W. & 
E. L. Squire, J. J. Johnson & Co., John Svacina, United 
States National Bank, George W. Rogers, Paxton & 
Vierling Iron Works, Omaha Paving Company, John 
Rowe & Co., Andrew Moyer, Schall & Refregier, Barbed 
Wire & Iron Works, Charles S. Carter, Himebaugh & Tay- 
lor, I. & I. Hodgson, A. L. Strang & Co., and Fred. W. 
Gray, the replies of the plaintiff and the defendants, and 
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the evidence, and a jury being waived, except as to the is- 
* sues between Gray and Grace E. and Charles S. Higgins, 
was submitted to the court, and the court finds: 

“JT, That Grace E. Higgins has been at all times re- 
ferred to the owner in fee of the real estate and premises 
mentioned and described, lot 6, block 197, in Omaha. 

“TI. That in the erection of the barn and improvements 
of said lot, Charles S. Higgins was not the agent of his 
wife, and none of the materials or labor mentioned were 
furnished to or for her. 

“TIT. That on June 4, 1887, Grace E. and Charles 8. 
Higgins executed for borrowed money the note for $10,000, 
and ‘the mortgage upon the lot as set up in the answer of 
J. W. Squire, trustee; that Grace E. Higgins borrowed the 
said sum from J. W. Squire, trustee, for the purpose of 
paying off an incumbrance and to erect a barn upon the lot; 
that on said date said Squire entered into an arrangement 
with Grace E. Higgins to pay her on said date $5,000 of the 
loan, and the remainder when the barn should be completed 
and paid for; that Squire has paid her of the loan $6,- 
335.60, and there is now in the hands of Squire, as trustee 
of said loan, $3,664.40, and his mortgage is the first lien 
on said lot. 

“TV. That on June 4, 1887, Grace E. and Charles S. 
Higgins executed to J. W. & E. L. Squire the note for 
$750 and the mortgage on the lot securing the same, which 
is the second lien on said lot. 

“WV. That the plaintiff furnished lumber and materials 
which were used in the construction of the barn, and on 
January 13, 1888, within four months from the time of 
furnishing the last article of materials, made an account 
in writing, as set forth, and after making oath thereto, 
filed the same in the register’s office of Douglas county, 
and it is duly recorded therein, but the same is not a lien 
upon said premises; that the plaintiff’s claim which is not 
paid is in the sum of $2,002.95 with interest from Janu- 
ary 1, 1888, and costs $2, total, $2,102.97. 
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Claims Found Due, but not Liens on the Premises, 


Andrew Moyer For labor......... Dec. 30, 1887 $52 93 
Schall & Refregie ..| For material. .| Jan, 6, 1888 452 25 
J. J. Johnson & Co... «| For labor... ..| Oct, 1, 1887 185 80 
Himebaugh & Taylor, For labor... «| Jan. 1, 1888 374 60 


"| Nov. 5, 1887 | 183 65 
"| Nov. 26, 1887 | 1,979 60 
.| Nov. 1, 1887 “37 60 


Barbed Wire and Iron Works| For material. 
Thompson & Delaney... For material. 
George W. Rogers... For material, 
Paxton & Vierling I. Works! For iron... . 
John Rowe & Co. For material. 
10 Oman Paving Co ..| For material... 
..| For architects. 
.| For labor and 
terial .... 
13 | A. L, Strang & CO... ..sccesecseses For elevator. 


WO WIPOsA toe 


Dec. 21,1887 | 938 45 
] Oct. “1; 1887 | 454 50 


“The claim of John Svacina as the subcontractor with 
Thompson & Delaney, for brick furnished the barn on 
said lot, was presented and registered on November 19, 
1887, more than sixty days from the time of furnishing 
the materjal, and is therefore disallowed. 

“All other defendants above stated have each a pro rata 
equitable lien upon the money of Grace E. Higgins now 
in the hands of J. W. Squire as trustee. 

“On January 6, 1888, after the performance of all work 
and the furnishing of all materials above mentioned, Grace 
E. Higgins made and delivered the note for $12,000, and 
with Charles S. Higgins made and delivered the mortgage 
securing the note on said lot to James S. Carter, as set up 
in his answer, and which is the third lien on said lot. 

“Tt was therefore ordered and adjudged that J. W. Squire 
as trustee, forthwith turn over to the clerk of the court 
the money of the defendant Grace E. Higgins in his hands, 
amounting to $3,664.40, and after paying the costs of this 
suit, the clerk shall pay said money pro rata to the plaint- 
iff and to the defendants as above stated. To all of which 
findings and the decree of the court the plaintiff and the 
defendants excepted on the record and appealed the cause 
to this court.” 

On October 16, 1889, the motion of Grace E. Tiss 
et al., to dismiss the appel was heard, considered, and 
sustained, with leave to the plaintiff to file his petition in 
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error, which was filed on October 22 following, assigning 
as error that the judgment is not sustained by the evidence 
and is contrary to law, and the cause was submitted to the 
court. On October 13, 1890, the plaintiff in error moved 
to set aside the order of submission and remand the cause 
to the court below for judgment, which last motion, with 
the issues of the record, was submitted to the court. 

Upon the submission of this case I examined it and 
was of the opinion that the record contained no judgment 
adverse to the appellant upon which an appeal or proceed- 
ing in error would lie, and it was upon an intimation from 
the bench to that effect that the motion to vacate the order 
of submission, that the cause might’ be remanded to the 
district court for final decree as to the rights of the appel- 
lant, was made. Upon the argument of the motion the 
majority of the court was of the opinion that the record 
was sufficient to present all the points arising in the case, 
and that the motion to vacate the order of submission 
‘should be denied. 

The error assigned raises the question whether the dis- 
trict court did not err in its fifth finding of fact, that the 
plaintiff’s claim for building material used in the construc- 
tion of the barn “was not a lien upon said premises.” 

The first section of chapter 54, Comp. Stats., as to me- 
chanics’ and laborers’ liens provides that “Any person who 
shall perform any labor or furnish any material or ma- 
chinery or fixtures for the erection, reparation, or removal 
of any house, mill, manufactory, or building or appurte- 
nance, by virtue of a contract or agreement, expressed or 
implied, with the owner thereof, or his agent, shall have a 
lien to secure the payment of the same upon such house, 
mill, manufactory, building, or appurtenance, and the lot. 
of Jand upon which the same shall stand.” 

It is not denied that the plaintiff furnished building 
material of the value of $2,002.95, which was used in the 
erection of the barn upon the lot of land upon which he 
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seeks to establish a lien, nor that he furnished the same 
by virtue of a contract, but it is denied that such contract 
was with the owner of such building, or her agent. 

The substance of the evidence on the part of the plaint- 
iff is, that one Waddell had the contract with C. 8. Hig- 
gins for the erection of the barn, and C. S. Higgins told 
the plaintiff to let Mr. Waddell have the lumber for its 
erection, and he did so, charging the same to C. 8S. Hig- 
gins; that C.S. Higgins was, at the time, also engaged 
in the erection of a restaurant building on Douglas street 
(Omaha), and told plaintiff to keep the items of account for 
lumber furnished for the barn, and that furnished for the 
restaurant building, separate, so that he could settle with 
Mr. Waddell; that plaintiff did not ascertain, at the time, 
the number of the lot on which the barn was to be erected, 
but delivered the lumber therefor, at the site of the build- 
ing, according to plaintiff’s method of doing business, with 
the exception of some which Mr. Waddell came and got 
with his own teams; that witness went up at two different 
times and took C. 8. Higgins’s note for $1,000 each time; 
that he did not ascertain that the title to the lot was in 
Grace E. Higgins until about the time of C. 5S. Higgins’s 
failure, soon after which time the lien in the case was filed 
against Grace E. Higgins and C. 8. Higgins. 

Upon his cross-examination, in answer to the question 
whether Waddell or Higgins first spoke to him about the 
Jumber, he answered that it was Mr. Higgins; that Hig- 
gins did not say anything about sending up any particular 
lumber; that he said Mr. Waddell was to build a barn for 
him; that Mr. Higgins had been buying lumber of him 
right along prior to that; that his orders were good; that 
when he took the notes one of them applied on some other 
property; that the lumber was charged on the books to C. 
8. Higgins; that when he came to file his lien, he changed 
his account from C. 8. Higgins to Grace E. Higgins, 

C. 8. Higgins, who was sworn as a witness on the part 


VoL. 31] JANUARY TERM, 1891. 201 


Bradford v. Higgins. 


of the plaintiff, testified that he made the contract for the 
erection of the barn and for furnishing the lumber with 
Mr. Waddell; that he did not have anything to do with 
the plaintiff whatever, abont getting the lumber, until he 
wanted some pay, and then Mr. Waddell came to me and 
wanted to know if I could let him have some money ; that 
he then went to the plaintiff and gave him a note, at ninety 
days, which he said he was willing to take. : 

Mrs. Grace E. Higgins was also sworn as a witness on 
the part of the plaintiff, and testified that she was the owner 
of the lot on which the barn in question is situated. Be- 
ing requested to state whether she or Mr. Higgins hired 
the men or entered upon the erection of the barn, she an- 
swered: ‘I had nothing to do with it, and did not know 
anything about it;” that she knew that he built a barn 
there; that no conversation took place between herself and 
Mr. Higgins priot to the commencement of the erection of 
the barn concerning it; that she had nothing to do about 
the property or the care of it; that she was living on the 
lot when the barn was being built, was at home the most 
of the previous year; that she resides there permanently as 
her homestead ; that she had seen material brought there 
on the ground; never made any objection to any one bring- 
ing material there, to any one; that she had nothing to do 
with itin any shape or form; that she did not know any- 
thing about it; that she could not help but see that the 
barn was being erected; but that if she had had any say 
about it she would not have had it done; that she never 
made any objection to any of the different parties that fur- 
nished material or workmen; that she had nothing to do 
with them at all. 

There is a vast amount of other evidence, but the forego- 
ing is all that it isdeemed necessary to set out. With this 
evidence before it the district court virtually found that 
the plaintiff did not furnish the building material for 
which he seeks to establish a lien, “by virtue of a con- 
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tract, expressed or implied, with the owner thereof, or his 
agent.” 

I have examined the cases cited by counsel for plaintiff 
in error. 

In the case of Schwartz et ux. v. Saunders, 46 Ill., 18, 
while there was some question raised as to the rights of 
Mrs. Schwartz in the premises, what is said in the 
opinion upon that point comes in after the case had been 
decided on other points and so declared. So that the 
prominence given this point in the syllabus is not justified. 

The case of Anderson v. Armstead, 69 Id., 452, turned 
upon the fact, that the wife withheld her deed from the 
records, thereby enabling her husband to hold out that he 
was the owner of the lot and house at the time he entered 
into the contract for painting the house for which the lien 
was allowed. 

In the case of Jones v. Pothast et al., 72 Ind., 158, the 
supreme court, without reciting either the facts or evidence, 
held that there was evidence before the trial court which 
justified it in holding that the husband acted as the agent 
of the wife, who was the owner of the property, in making 
the contract, although she testified that she never intended to 
charge her separate estate. That “If she authorized her 
husband to act for her, and as her agent to contract for the 
building of the house, the fact gives the mechanics the 
lien, though she may not have intended to charge the 
property.” 

Neither the Massachusetts nor the Pennsylvania cases 
cited are deemed to be in point. 

The sole question for our consideration is as above stated : 
whether, upon the evidence before the district court, it could 
without error make the finding which it made as shown. 

It cannot be denied that the circumstances relied on to 
estop Mrs. Higgins to deny that in ordering the lumber 
for the barn her husband acted as her agent, are worthy of 
serious consideration, and possibly standing alone would 
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be deemed sufficient. But upon the evidence of the plaintiff, 
either alone, or taken in connection with that of C.S. Hig- 
gins, I think the trial court was justified in finding that in 
ordering the lumber by Higgins, or in filling the orders by 
-Bradford, neither of them gave a thought of Mrs. Higgins, 
or of the lot, or the title to it. When he received the lumber 
for the building Bradford did not know, nor did he in- 
quire, where the building was to be erected. It does not 
appear that he knew of the existence of Mrs. Higgins 
until after C. 8. Higgins failed, which cireumstance seems 
to have put him upon inquiry as to the title to the lot 
to which his lumber had gone. Higgins’s credit was good 
with Bradford; it does not appear how Mrs. Higgins’s 
credit was, with or without the title to the Jot. Qualify- 
ing what is said above as to acts of estoppel on the part of 
Mrs. Higgins, they were merely negative or passive and 
do not appear to have come to the knowledge of Bradford. 
It does not appear that she ever knew that any of the 
building material was being placed on the lot by Mr. Brad- 
ford, or that any circumstance or opportunity occurred call- 
ing upon her to speak to him as to her title to the lot. It 
may be the law that where an insolvent husband, known 
to be insolvent by his wife, uses the means which ought to 
go to his creditors in putting improvements on her sepa- 
rate property with her knowledge, she is estopped to deny 
the equitable interest of the creditors in such improvement 
and property. But that is not this case; Higgins was not 
insolvent, in fact, nor does it appear that Mrs. Higgins 
doubted, or had any cause to doubt, his entire financial re- 
sponsibility at the date of the furnishing of the lumber by 
the plaintiff. (See Barto’s Appeal, 55 Pa. St., 386, cited 
by plaintiff in error.) Ido not think there is reversible 
error in the finding. 
The decree of the district court is 
AFFIRMED. 


THE other judges concur. 


. 
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JorEL Huu. vy. E. G. GopFREY ET AL. 
[FILED JANUARY 20, 1891.] 


Chattel Mortgages: JuNIOR MorTGAGEE: REDEMPTION: RE- 
PLEVIN. J. H., junior mortgagee of chattel property in the 
possession of G. and M. senior, who had advertised the same 
for sale eight months before their mortgage debt would become 
due, refused the tender by J. H. of the amount due. The jun- 
ior brought replevin for the property before a justice of the 
peace, who found for the defendants, entered judgment for the 
amount of the appraisement of the property, double that of the 
debt, with the cost of advertising as damages for detention, and 
for costs of suit. The district court, having affirmed the judg- 
ment, held, error, and that the circumstances and facts of the 
mortgagee’s insecurity of his debt must be apparent to justify 
the advertisement and sale; that the tender of the debt and re- 
demption of the prior mortgage was the legal right of the jun- 
ior mortgagee; that judgment should have been given for the 
amount of the debt only, without damages, and all the costs 
against the defendants who refused the tender. 


Error to the district court for Kearney county. Tried 
below before Gasuin, J. 


Joel Hull, for plaintiff in error. 
Godfrey & Godfrey, contra. 
Cons, Cu. J. > 


The plaintiff in error brought this action originally, in 
replevin, before a justice of the peace of Lincoln town- 
ship, in Kearney county, alleging a special ownership in 
the goods and chattels, twelve cottage bedsteads, twelve 
sets of bed-springs, six mattresses, twelve hard-bottom 
chairs, seven washstands, one six-lid cook stove, and one 
refrigerator, on account of a chattel mortgage, filed for 
record January 21, 1888, given by Emma E. Warner, the 
owner, to secure promissory notes for $150, held by plaint- 
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iff, subject to a prior mortgage of defendants for $42.38, 
dated December 20, 1887, and due November J, 1888, 
which sum was tendered in accord and satisfaction of the 
prior mortgage and deposited in the justice’s court. 

The plaintiff set up in his affidavit that he has a special 
ownership in the property and is entitled to the immediate 
possession of the same; that the goods and chattels are 
wrongfully detained from him by the defendants, and were 
not taken in execution, or on any order or judgment 
against him, or for the payment of any tax, fine, or 
amercement assessed against him, or by virtue of any or- 
der of delivery issued under sec, 182 of the Code of Civil 
Procedure, or on any other mesne or final process issued 
against him. 

On March 6, 1888, there was a trial to the justice, all 
parties being present, who found the right of property and 
right of possession thereto, at the commencement of the 
action, in the defendants, and in case a return of the prop- 
erty could not be had, entered judgment for the amount of 
the appraised value thereof, $109.25, and assessed the dam- 
ages of defendants by reason of the detention thereof at 
$4, and costs taxed at $22.65. 

On April 23, 1888, the plaintiff in error brought the 
case to the district court on his petition in error, assigning : 

1. That the court erred in awarding judgment for de- 
fendants. 

2. In awarding $4 damages against the plaintiff. 

3. In awarding the costs against the plaintiff. 

4, The judgment is contrary to law and not sustained 
by the evidence, it being shown by defendants that their 
interest in the property was $42.38 and interest from De- 
cember 20, 1887, due November 1, 1888. 

5. Their claim not yet due, the defendants were not en- 
titled to damages for cost of advertising the property for 
sale, and had no authority to sell, and were not entitled to 
$4 judgment for costs of advertising. 
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6. No claimants for the property, except the parties to 
the suit and Emma E. Warner, the mortgagor, appearing 
at the trial, the court erred in giving judgment for the 
appraised value of the property. 

On June 25, 1888, diminution of record having been 
suggested and filed in said court by the plaintiff in error, 
in obedience to the order of the court the following addi- 
tional transcript and findings of fact were sent up from 
the justice’s court below : 

“That the defendants at the commencement of the action 
had possession of the goods and chattels, obtained by re- 
plevin against Emma E. Warner in January, 1888, be- 
cause they felt insecure, and held possession under a chat- 
tel mortgage to D. B. Muir to secure a note of $42.38, 
dated December 20, 1887, due November 1, 1888. 

“ That the plaintiff claims the goods and chattels under 
a chattel mortgage by Emma E. Warner to secure notes of 
$200 ; that prior to the suit the plaintiff tendered in cash 
to defendants the full amount of their claim, and interest 
thereon, and made a demand for the goods and chattels 
in question ; that the plaintiff’s mortgage was executed Jan- 
uary 7, 1888, and filed for record in the county clerk’s office 
January 21 following. 

“ That the damages adjudged to defendants were for costs 
of publication of the sale of the goods at public auction 
on February 21, 1888, which was without the consent of 
the mortgagor. There was no evidence by either party as 
to the value of the goods, and the only evidence was that 
of the valuation of the appraisers called by the officer who 
executed the order of replevin.” 

There was a trial to the court, without a jury, and the 
judgment of the justice’s court was affirmed with costs, 
and execution awarded therefor, to which the plaintiff in 
error excepted on the record and assigned as errors: 

1. The court erred in affirming the judgment of the jus- 
tice’s court, and in judgment for costs against the plaintiff. 
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From this record we gather that the first mortgagees of 
the chattels described, feeling insecure of a debt of $42.38, 
due November-1, 1888, replevied the property from the 
mortgagor and without her consent advertised it to be sold 
at public auction on February 21, 1888, eight months be- 
fore the debt was to become due, at a charge of $4 for ad- 
vertisement. It does not appear that the defendants 
claimed, at the trial, that the mortgagor was impecunious, 
or in failing circumstances, to have challenged their se- 
curity ; nor does it appear that any default in the conditions 
of their mortgage had occurred by which their power to 
sell became operative, as required by sec. 2, ch. 12, Comp. 
Stats. ; 

In the case of Loeb & Hirsch v. Milner, 21 Neb., 392, 
it was held that “a provision in a mortgage that the mort- 
gagee may take possession of the property at any time he 
feels insecuve, and advertise and sell the same, does not au- 
thorize him to apply the proceeds to the payment of a note 
‘not then due.” And in this opinion Chief Justice Max- 
WELL said that, ‘‘while the rule is well settled that a chat- 
tel mortgage transfers to the mortgagee the legal title to 
the chattels, subject only to be defeated by the performance 
of the condition, yet the mortgagor has an equity of re- 
demption in the chattels and may redeem the same at any 
time before the sale.” 

In the case of Newlean & Hoard v. Olson, 22 Neb., 719, 
it was held by the same justice that a provision in a chattel 
mortgage that, if the mortgagee shall at any time feel un- 
safe or insecure, he may seize and sell the property, will 
not authorize such mortgagee, without cause, to seize and 
sell such property before the debt becomes due; and fur- 
ther, that “the words ‘feels unsafe and insecure’ do not 
mean that he may exercise an-arbitrary discretion in the 
premises, but the mortgagor must be about to do, or have 
done, some act which tends to impair the security of the 
mortgagee, and unless such facts exist the right does not 
become operative.” 
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It appears from the record that the plaintiff commenced 
this action on February 21, the day advertised by defend- 
ants for the sale of the property ; that prior to the action 
he tendered in cash to the defendants the full amount of 
their mortgage claim, with interest, made a demand of 
them for the property, and kept his tender good on going 
to trial. It would seem then that he had all the law of 
the case against the adverse party. The right of a junior 
mortgagee to redeem the property from a prior mortgage 
will not be disputed, if he acquires that right and stands 
in the place of the mortgagor. His right continues until 
the foreclosure of the first mortgage in accordance with 
law, unless defeated by some other paramount title. He 
has no better title than the mortgagor, as against the prior 
mortgage, duly recorded, but he has the right to redeem. 
(Jordan v. Hamilton Co. Bank, 11 Neb., 504; Pecker v. 
Silsby, 128 Mass., 108; Howard v. Chase, 104 Id., 249. 
Dwight v. Scranton, 36 N. W. Rep., 752; Treat v. Glilmore, 
49 Me., 34.) 

Tf the plaintiff had the right of redemption, was his ten- 
der to the defendants of the amount of their debt a dis- 
charge of the prior mortgage? In the case of Know v. 
Williams, 24 Neb., 630, it was held that “An absolute 
tender of the amount due upon a promissory note secured 
by chattel mortgage, the tender being made the day after 
the debt is due, but kept good, will have the effect to di- 
vest the lien of the mortgage.” This ruleseems to be that 
of the plaintiff’s case, and to justify his action. His tender 
was made, and his action brought, in the very exigency of 
an unauthorized sale of the mortgaged property. If the 
tender was refused, for the reason that it did not include 
the charge for advertising the unauthorized sale, it was not 
less gross than the numerous other errors of the defend- 
ant’s case. 

The judgment of the trial court for the amount of the 
appraised value of the property, and damages for its de- 
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tention, was erroneous. The judgment of the court should 
have been for the amount due of the mortgagor’s note to 
defendants, and as that amount was tendered by the plaint- 
iff, the judgment could carry neither damages nor costs. 
The judgment of the district court is therefore reversed, 
and the cause remanded, with an order to enter judg- 
ment for the defendants for the amount due on the mort- 
gagor’s note of $42.38, dated December 20, 1887, with 
interest to March 6, 1888, less the taxable costs paid by 
the plaintiff, the defendants to pay all the costs of suit. 


JUDGMENT ACCORDINGLY. 


MAXWELL, J., concurs. 


Norval, J., did not sit in the case. 


STATE, Ex REL. Gorge W. Farwer, v. Granp Is1- 
anp & W. C. R. Co. Er au. 


[FILED JANUARY 20, 1891.] 


Eminent Domain: Damaaus: Deposit oF AWARD. In an ap- 
plication for mandamus to compel a railway company to deposit. 
with the county judge the amount of an award to the relator for 
damages on account of the location and operation of the railway 
across his premises, it appeared in evidence that the right of way 
had been appropriated and used and the award duly made un- 
der sec. 97, chap. 16, Comp. Stats., from which no appeal had 
been taken, and the amount not deposited as required by stat- . 
ute. Held,That the relator take his writ to enforce the duty 
against the railway company. (27 Neb., 694). 


ORIGINAL application for mandamus, 


Robert Ryan, for relator. 
14 
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T. NM. Marquett, and J. W. Deweese, contra, 
Coss, Cu. J. 


This proceeding is brought by the relator for mandamus 
against the Grand Island & Wyoming Central Railroad 
Company to pay for its occupation and right of way of the 
relator’s land, described as the south half of the southeast 
quarter of the southwest quarter of section 6, township 22 
north, range 25 west, 6th principal meredian, in Blaine 
county under section 97, p. 305, Comp. Stats., which 
provides: “If the owner of any real: estate over which 
said railroad corporation may desire to locate their road 
Shall refuse to grant the right of way through his or her 
premises, the county judge of the county in which said 
real estate may be situated, as provided in this subdi- 
vision, shall, upon the application of either party, direct 
the sheriff of said county to summon six disinterested free- 
holders of said county, to be selected by ‘said county judge, 
and not interested in a like question, unless a smaller 
number shall be agreed upon by said parties, whose duty 
it shall be to carefully inspect and view said real estate 
and assess the damages which said owner shall sustain by 
the appropriation of his or her land to the use of said rail- 
road corporation, and make report in writing to the county 
judge of said county, who, after certifying the same under 
his seal of office, shall transmit the same to the county 
clerk of said county for record, and said county clerk 
shall file, record, and index the same in the same manner 
provided for the record of deeds in this state, and such 
record shall have the like force and effect as the record of 
deeds in pursuance of the statute in such cases made and 
provided. And if said corporation shall at any time, be- 
fore they enter upon said real estate, for the purpose of 
constructing said road, pay to said county judge for the use 
of said owner, the sum so assessed and returned to him as 
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aforesaid, they shall thereby be authorized to construct and 
maintain their said road over and across said premises; 
Provided, That either party may have the right to appeal 
from such assessment of damages to the district court of 
the county in which such lands are situated, within sixty 
days after such assessment. And in case of such appeal, 
the decision and finding of the district court shall be trans- 
mitted by the clerk thereof, duly certified to the county 
clerk, to be filed and recorded as hereinbefore provided, in 
his office. But such appeal shall not delay the prosecution 
of the work on said railroad, if such corporation shall 
first pay or deposit with such county judge the amount so 
assessed by said freeholders. Such railroad company shall 
in all cases pay the costs of the first assessment; Provided, 
That if, on appeal, the appellant shall not obtain a more 
favorable judgment and award than was given by said 
freeholders, then such appellant shall be adjudged to pay 
all the costs made on such appeal; Provided further, That 
either party may appeal from the decision of the district 
court to the supreme court of the state, and the money so 
deposited shall remain in the hands of the county judge 
until the final decision be had,. subject to the order of the 
supreme court.” 

Under this statute, application was made to the county 
judge of Blaine county by the relator for the appointment 
of six disinterested freeholders of the county to appraise 
the damages to the lands described, and notice was given 
to the Grand Island & Wyoming Central Railroad Com- 
pany, that on February 15, 1889, James Hanna, James 
Loughron, F. N. Norton, Rush Minor, James McMillen, 
and William Rittenhouse, commissioners duly appointed 
by the county judge of Blaine county, would proceed to 
assess the damages accruing to the relator by reason of the 
appropriation of a strip of land for right of way upon and 
through the land hereinbefore described, which said com- 
missioners made their report in writing to the county court 
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that on February 15, 1889, the time fixed in the notices 
to the owners and interesed parties, they together person- 
ally examined the several parcels and tracts of land and 
lots described, together with the improvements thereon, and 
upon such view, assessed the damages which the owners 
and parties interested would sustain, by the appropriation 
thereof, to George W. Farmer’s timber culture entry, dam- 
ages $400. 

The relator alleges that he isa citizen and resident of 
this state and has, continuously, for four years, been in pos- 
session of the lands described, and that on March 9, 1885, 
he filed upon the same, under the laws of the United 
States, his timber culture claim of title thereto, and has 
ever since remained in possession, complying in all respects 
with the provisions of law granting title thereto, and fully 
expects to perfect his title to the same; that on July 15, 
1886, the said railroad company entered upon his said 
claim and appropriated six acres for its railroad purposes 
without compensation to the relator, or ad quod damnum 
proceedings for that purpose. 

The answer of the railroad company, as respondent, ad- 
mits that the relator has a timber claim filing on the land 
described, and had the same at the time of locating the line 
of railroad thereon; that at the time of the location the tract 
was wild and uncultivated, and what rights the relator had 
were unknown. The respondent admits that it has never 
paid the relator, or any one else, any consideration for its 
right of way, nor taken any steps of coudemnation under 
the laws of this state, and denies that the damages for its 
appropriation and occupancy of the right of way have ever 
been legally determined under ad quod damnum proceed- 
ings as provided by statute. The respondent sets up that 
it never had notice of the proceedings by commissioners, 
appointed by the county judge of Blaine county, awarding 
damages for right of way to the relator, and had no oppor- 
tunity to offer objection to any of the commissioners, nor 
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had it any notice of the time and plice that such commis- 
sioners would inspect the premises anu award the damages; 
that the commission was not legal nor competent under the 
statutes, but that three, Norton, Minor, and Rittenhouse, 
were not freeholders at the time of their appointment, as- 
sessment, and award, as required by statute, and that their 
proceedings were null and void, and further that the rela- 
tor had no title, but merely a possessory right under the 
timber culture laws of the United States. 

This cause was first heard at the September term, 1889, 
of this court (27 Neb., 694) on the respondent’s demurrer 
to the information on the grounds: 

First—That the relator has not legal capacity to sue. 

Second—That the petition fails to state a cause of ac- 
tion. 

Third—That the velator has a complete remedy at law. 

It was held in the opinion cited that if the allegations 
of the relator are true, that the railway is located, and in 
operation across his premises, and if the damages have been 
lawfully assessed, the respondent is in duty bound to 
deposit the amount of the award with the county judge 
And further, that the relator claims possession of the land 
in question as a timber claim, not as the owner of the fee, 
but for injury to his possession he is entitled to compensa- 
tion now, and presumably the damages awarded were for 
such injury. And also, that the amount of damages hav- 
ing been legally ascertained, it was unnecessary for the re- 
lator to bring an action to recover it, as mandamus would 
lie to enforce the performance of the duty against the rail- 
way company. 

The respondent cites the case of the U. P. Ry. Co. v. 
B. & M. Ry. Co., 19 Neb., 389, wherein it was held, in 
construing the proviso to subdivision 18 of sec. 69, ch. 
14, that the five disinterested householders therein pro- 
vided should be elected in pursuance of an ordinance pre- 
scribing the manner of their election and compensation as 
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assessors, That decision grew out of certain proceedings 
of the mayor and council of the city of Kearney, in con- 
demning the improved property of a citizen, to extend one 
of the streets of the city through his grounds. The city 
had this power, upon making adequate compensation to the 
citizen. And the proviso considered was in the words that 
“in all cases the city or village shall make the person or 
persons whose property shall be taken or injured thereby 
adequate compensation therefor, to be determined by the 
assessment. of five disinterested householders, who shall be 
elected and compensated as may be prescribed by ordi- 
nance,”’ 


An ordinance was passed, the first two sections of which 
declared the necessity of the opening and extension of 
Nebraska avenue, and for that purpose the condemnation 
of certain land, describing it. The 3d section declared 
five persons, naming them, and describing them as “five 
disinterested householders of said city elected to determine 
by assessment the damages suffered by the owner or owners 
of said property through which the said street” was 
thereby opened and extended. There was no provision 
for compensating said freeholders. Therefore their com- 
pensation would be fixed by the mayor and council af- 
ter the performance of the services. The case turned 
upon the proposition that the naming of the five freehold- 
ers in solido in the ordinance was not an election of such 
persons in accordance with a provision therefor previously 
made as contemplated by the statutes, which provision 
should also settle and provide for the compensation of such 
freeholders for the services to be performed by them. In 
that case there was a provision for notice tothe owners of 
the property to be condemned. But certainly the legality 
of the ordinance appointing the freeholders as commission- 
ers would not be settled or considered by them at their 
meeting to determine the amount of damages sustained by 
the property owners, by reason of its taking, at which 
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meeting only were such owners entitled to attend, or be 
heard, by virtue of such notice. To make that case appli- 
cable to the case at bar, as an authority, there must have 
been an election of the five persons as freeholders pursuant 
to the provisions of an ordinance previously passed for 
that purpose. In such case, although it might have hap- 
pened that one or more of the persons elected were lacking 
in the character of freeholder, yet if, in their selection and 
the framing and passage of the ordinance therefor, the 
statute above quoted was strictly pursued, the proceeding 
would be strictissimi juris in the sense in which that term 
was used in that case. 

From the record it appears that the application of plaint- 
iff to the county judge, as the initiatory proceeding for the 
assessment of damages, was strictly in accordance with the 
statute, and, so far as appears, the six freeholders were se- 
lected by the county judge to act as the jury to assess such 
damages; the warrants for their summonings, and its serv- 
ice by the sheriff, were all in due form. 

It will be observed that the duty of selecting the six free- 
holders to serve as a jury in the appraisement of damages, 
by section 97 of chapter 16, is one to be performed by a 
county judge, upon the ex parte application, either of the 
railroad company or the land-owner. In either case, it 
would seem that the jury they selected to appraise the 
damages to all the lands in the county which may have 
been taken without compensation in the one case, or which 
the railroad company desired to take for use of its road in 
the other, and it is probably for this reason, and with re- 
gard to the fact that the application for the selection is, in 
nearly all cases, made by the railroad company, that the 
statute does not provide for the giving of noticein any case 
except where the railroad runs through the land of non- 
resident owners. And the notice required in such cases 
seems to be intended as a substitute for a personal applica- 
tion for a grant of such right of way without legal pro- 
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ceedings. But in all other cases a record is made up with- 
out necessary notice of attendance by the opposite party, 
‘And while the opposite party must take notice of the rec- 
ord, when filed in the office of the county clerk, and either 
party may appeal from the assessment of damages, the 
record they made cannot otherwise be attacked in a legal 
proceeding. I concede the contention of defendant that 
this is not a collateral, but a direct proceeding; but one of 
the objects and purposes for the making of such record is 
that it may serve as the foundation for the relief to either 
party as provided by law. Besides the mere setting of 
the law in motion by the initiatory application it is scarcely 
proper, and certainly not necessary, that party should be 
an actor in the making up of the record, the responsibility 
for it being thrown npon the county officers and the jury. 
Of course, in cases of fraud, the record may be impeached, 
but that must be in an action against the officers or per- 
sons guilty of the fraud. 

As to theallegation of the answer, that damages awarded 
are greatly in excess of the damages recoverable by the 
plaintiff, it must be answered that appeal is the only rem- 
ady provided by statute in case of an excessive award of 
<lamages. : 

While, as above stated, the statute does not provide for 
notice to the opposite party of the time when the assess- 
ment of damages in such cases will be made, yet it appears 
from the record, and the returns of the sheriff therein, that 
such notice was, in fact, duly served in the case at bar upon 
a local agent of the defendant. : 

It appears that there is an adverse affidavit on file of 
the person who, as such agent, is shown to have been 
served. But evidence of that character is quite incompe- 
tent. to disprove a record. The same may be said of the 
affidavit and admission relied upon to prove that some 
members of jury were not, in fact, freeholders at the date 
of their selection. All other points in the case were de- 
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cided when the case was before us on demurrer. The writ 
will be 
IssUED AS PRAYED. 


THE other judges concur. 


OmaHa HarpwareE Co. vy. Duncan & JEFFRIES. 


[Fitep JANUARY 20, 1891.] 


Fraudulent Conveyances: ATTACHMENT. The defendants 
were engaged in the mercantile business and were indebted to 
the plaintiff in the sum of $708.76. Soon after this debt be- 
came due they executed a chattel mortgage on their entire stock 
of goods, fixtures, safe, etc., to the father of one of the defend- 
ants and an uncle of the other, then residing in Iowa, to secure 
the sum of $2,217.82. This mortgage was made in the absence 
of the mortgagee, apparently without their knowledge or ac- 
ceptance, aud was filed for record on the day it was made. An 
attachment was thereupon levied upon the goods of the defend- 
ants, who, to sustain the mortgage, filed an affidavit stating that 
said mortgage was given to secure a valid indebtedness from 
these defendants to said W. H. Butler and Edmund Jeffries of 
$2,217.82. Held, That to sustain the mortgage the facts should 
have been alleged showing how and for what the indebtedness 
was incurred, and that in the absence of such showing the proof 
was not sufficient to establish the fact that the mortgage was 
bona fide. 


Error to the district court for Adams county. Tried 
below before, GasLin, J. 


Kennedy, Learned & Barnard, and Bailey & Ownning- 
ham, for plaintiff in error, cited: Turner v. Killian, 12 
Neb., 581; Ahiman v. Meyer, 19 Id., 65; Bullis v. Drake, 
20 Id., 170; Davis v. Scott, 22 Id., 155; Jones, Chat. 
Mort. [2d Ed.], sec. 104; Afiller v. Blinebury, 21 Wis., 
"676; Welch v. Sackett, 12 Id., 70; Day v. Griffith, 15 Id., 
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104; Cobb v. Chase, 54 Id., 253; Hedman v. Anderson, 6 
Neb., 400; White v. Woodruff, 25 Id., 797. 


Tibbets, Morey & Ferris, contra, cited: Blakesleev. Ross- 
man, 43 Wis., 124; Wade, Attachment, secs. 96, 97, 203, 
208, 209; Rosenfeld v. Howard, 15 Barb. [N. Y.], 546; 
Clark v. Tennant, 5 Neb., 557; Clemens v, Brillhart, 17 
Id., 337; Brown v. Herr, 21 Id., 128; Connelly v. Edger- 
ton, 22 Id., 84; Grimes v. Farrington, 19 Id., 45; Peckin- 
baugh v. Quillin, 12 Id., 586; Jones, Chat. Mort. [4th 
Ed.], secs. 49, 340, 356, and p. 556; Eggleston v. Mundy, 
4 Mich., 295; Hilton v. Ross, 9 Neb., 406; Ellison v. Tal- 
lon, 2 Id., 14; Steele v. Dodd, 14 Id., 496; Olds Wagon 
Co. v. Benedict, 25 Id., 375; Davis v. Scott, 22 Id., 157; 
Turner v. Killian, 12 Id., 580; Nelson v. Garey, 15 Id., 
531; Lininger v. Raymond, Id., 19; Id., 580; Chouteau v. 
Sherman, 11 Mo., 385; Bump, Fraud. Conv. [8d Ed.], 603 
and cases. 


MAxwELL, J. 


The plaintiff brought an action against the defendants, 
by attachment in the county court of Adamscounty, to re- 
cover the sum of $708.75 for goods, wares, and merchan- 
dise sold and delivered by the plaintiff to the defendants. 
The attachment was sought on the ground that the defend- 
ants “are about to convert their property or a part thereof 
into money for the purpose of placing it beyond the reach 
of their creditors, and have assigned, removed, or disposed 
of, or are about to dispose of, their property, or a part 
thereof, with the intent to defraud their creditors, and are 
about to remove their property, or a part thereof, out of 
the jurisdiction of the court with the intent to defraud their 
creditors.” 

The defendants filed a motion to dissolve the attachment, 
and in support thereof filed their joint affidavit denying the 
grounds stated in the petition, ete. 
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The plaintiffs, to sustain their attachment, filed certain 
affidavits, and on the hearing the attachment was dissolved 
and the property released. 

The case was taken on error to the district court, where 
the judgment of the county court was affirmed. 

It appears from the record that on the 2d day of Oc- 
tober, 1889, the defendants were engaged in the mercantile 
business at Pauline, in Adams county; that on that day 
they executed a chattel mortgage to W. H. Butler and Ed- 
mund Jeffries upon “our entire stock of merchandise, in- 
cluding and consisting of dry goods, groceries, queensware, 
and hardware; also, all fixtures, consisting of three show 
cases, one chandelier, one stove, all shelving, four counters, 
three pair scales, one Mosler & Bahman safe; all of said 
goods, fixtures, etc., are now owned by us, and being ina 
frame store-room on lot 15, block 3, in Pauline, Adams 
county, Nebraska; the mortgagors to remain in posses- 
sion of said goods, etc, and to sell the same at retail or 
wholesale and apply the proceeds to the satisfaction of the 
debt secured by this mortgage.’ The mortgage was filed 
for record on the same day. It purports to be security for 
the sum of $2,217.82 as evidenced by six promissory notes. 
The mortgagees, nor any of them, were present when the 
mortgage was executed, nor does the proof before us show 
any acceptance thereof on their part, or that it was filed 
with their knowledge or consent. 

In support of the attachment the affidavit of one M. L, 
Learned was filed, in which he says “that about 12:30 A. 
M., Friday, October 4, 1889, he had a conversation with 
W. J. Jeffries, a member of Duncan & Jeffries, above 
named defendants, at the store of said Duncan & Jeffries 
in Pauline, Nebraska; that this affiant asked said Jeffries 
if said Duncan & Jeffries had not given a mortgage on 
their entire stock of merchandise and fixtures situate in 
their store-room in Pauline, and:said Jeffries in reply said 
that the firm of Duncan & Jeffries had, on October 2, given 
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to W. A. Butler and Edmund Jeffries a mortgage for 
$2,217.82, and the said Jeffries further stated in said con- 
versation that Edmund Jeffries, one of the mortgages, 
was his father, and that W. H. Butler, the other mort- 
gagee, was his partner, Duncan’s uncle; that his father 
had not been in Pauline for more than two months prior 
to giving the mortgage, and that Butler had not been there 
for some time prior to the giving of the mortgage. 
“Jeffries further said to this affiant that neither of the 
mortgagees were present when the mortgage was given, 
and that the mortgagees never had been in possession of 
the stock at all, but that he and Duncan had continued in 
possession just as before the mortgage was given, and were 
conducting the business in just the same manner as before’ 
the mortgage was given. In answer to the question of 
this affiant as to why he gave such a mortgage, he said 
that they gave the mortgage to prevent any creditor 
from levying on the stock and selling it out at forced 
sale, as in that way it would not bring what it was 
worth. During the conversation between this affiant 
and Jeffries, Jeffries stated that the traveling man of the 
above named plaintiff promised them eight months’ time 
in which to pay for the goods ordered, but when asked by 
this affiant if the partner Duncan had not been to see the 
Omaha Hardware Company, at Omaha, and upon stating 
there that the traveling man had promised them eight 
months’ time, was told that the Omaha Hardware Com- 
pany never gave more than thirty or sixty days’ time to 
any one, and that the traveling man had no authority to 
promise more than thirty or sixty days, and that Dun- 
ern was told if that order was filled, or they bought goods 
of the company, it must be with the understanding that 
they were to pay in thirty or sixty days and that the order 
would only be filled with that understanding. In reply to 
this question Jeffries saidgin substance, ‘ Yes, he supposed 
that the debt was due and that he would go down to 
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Omaha on the morning train and fix it up.’ During the 
said conversation Jeffries did not once claim that the debt - 
was not due until February. Jeffries stated to the affiant 
that his partner Duncan was the postmaster at Pauline, and 
pointed out to this affiant the part of the store used as a 
postoffice.”” 

This witness is corroborated in his principal statements 
by a number of others. 

In support of the motion to discharge the attachment 
the defendants made the following affidavit : 

“W.E. Duncan and W. R. Jeffries, being duly sworn, 
each for himself deposes and says that they are the defend- 
ants in the above entitled action; that neither of the de- 
fendants herein, or the firm of Duncan & Jeffries, is as yet 
indebted to the plaintiff in any sum whatsoever; that the 
said sum set out in plaintiff’s petition as being due from 
the defendants Duncan and Jeffries is not yet due, but, on 
the conirary, will not be due for about the space of four 
months from this date; that the goods purchased from the 
plaintiff by defendants, for the payment of which plaintiff 
claims the said sum of $708.76 as now due and owing 
from defendants to plaintiff, were purchased by defendant 
from the agent of plaintiff on or about the 10th day of 
June, 1889, and it was then and there stipulated and agreed 
to by and between these defendants and said agent for 
plaintiff, one A. A. Melanson, that these defendants were 
to have eight months from said 10th day of June, 1889, 
in which to pay for said goods so purchased, and that said 
sum will not be due till on or about the 10th day of Feb- 
ruary, 1890. 

“A ffiants further say, that they are not about to convert 
their property, or any portion thereof, into money for the 
purpose of placing it beyond the reach of their creditors, or 
that they have assigned, removed, or disposed of, or are 
about to dispose of, their property, or any portion thereof, 
with intent to defraud their creditors, or about to remove 
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their property, or any part thereof, out of the jurisdiction 
of the court with intent to defraud their creditors. 

“Affiants further say that on the 2d day of October, 
1889, they made, executed, and delivered a certain chattel 
mortgage to W. H. Butler and Edmund Jeffries on the 
stock of goods contained in the store building situate on 
lot 15, block 3, in Pauline, Adams county, Nebraska, be- 
ing the same stock of goods taken under an order of at- 
tachment issued in this cause; that said mortgage was given 
to secure a valid indebtedness from these defendants to said 
W. H. Butler and Edmund Jeffries of $2,217.82, and 
that it is provided in said chattel mortgage that these affi- 
ants were to remain in possession of said goods and sell 
the same at public or private sale and apply the proceeds 
of such sales in liquidation of the said sum of $2,217.82 
so secured ; that said mortgage was filed in the office of the 
county clerk of Adams county, Nebraska, on the 2d day 
of October, 1889, and these defendants have in all respects 
fulfilled the conditions of said chattel mortgage.” 

This is substantially all the testimony upon the hearing 
for dissolution of the attachment, and it was insufficient 
for that purpose. 

The chattel mortgage, if valid, withdrew the property 
of the defendants from levy and sale upon either an attach- 
ment or execution. The circumstances under which this 

_mortgage was made were such as to require proof from the 
mortgagees as to the actual consideration paid by them to 
the defendants. In other words, how was the debt in- 
curred, and for what? These questions are not answered 
by the allegation of the defendants that the debts were 
bona fide. They should have stated the facts in regard to 
the creation of the debt, and a consequent giving of security 
for the same, and the court would have drawn conclusions 
of law from such facts. On the face of the papers, there- 
fore, unless this mortgage was a bona fide transaction, there 
was an attempt on the part of the defendants to place their 
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property beyond the reach of their creditors, which would 
fully justify an attachment. 

The claim that the debt was not due does not appear to 
be well taken, as the proof clearly shows that it was due. 
If the proof clearly showed that the goods had been sold 
upon eight months’ credit, we are not prepared to say that 
an action brought before that period had elapsed could be 
maintained; in other words, a party selling goods by an 
agent, in approving a contract made by such agent must 
adopt the same as a whole, and not that part alone which 
is beneficial and reject that which is detrimental. The 
proof, however, clearly shows that the goods were sold on 
not to exceed sixty days’ time, and the defendants evidently 
so understood. 

There is some testimony in the record tending to show 
that the defendants are young men of good character, al- 
though one of them seems to be somewhat inexperienced 
in the business. Whatever their ultimate aims may have 
_ been in regard to paying their debts, it is evident they 
made a mistake in attempting to cover up their property. 
Honesty and fair dealing require good faith on the part of 
debtors as well as creditors, and a chattel mortgage or 
other security made to cover up property but opens the 
way for its application to the payment of attaching cred- 
itors, 

The judgment of the district court is reversed, the at- 
tachment reinstated, and the cause remanded for further 
proceedings. 

JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Jesse EK. Morse v. Frienp CARPENTER. 
[FILED JANUARY 20, 1891. 


Summons: Service By SPECIAL CONSTABLE. Sec. 1094 of the 
Code authorizes a justice of the peace in certain cases to depu- 
tize a person to serve asummons, In making the appointment 
it is not necessary to state therein that the justice was requested 
to make it, nor that it was expedient to do so, as these facts will 
be presumed from the appointment itself. All that the statute 
requires is that the writ itself show the deputation, and this 
may be done by addressing the writ to a particular person. 
(Haskins v. Citizens Bank, 12 Neb., 41.) 


Error to the district court for Perkins county. Tried 
below before Cuurcu, J. 


A. F. Parsons, and W. H. Purdy, for plaintiff in error, 
cited: Repine v. McPherson, 2 Kan., 340; Dutton v. Hob- 
son, 7 Id. 96; Barry v. Hovey, 30 O. St., 348; Newlove 
v. Woodward, 9 Neb., 504; McMillan v. Rowe, 15 Id., 
523; Haskins v. Bank, 12 Id., 39. 


Saunders & Prime, and Stewart & Rose, contra, cited: 
Haskins v. Bank, 12 Neb., 41; Degering v. Flick, 14 Id., 
449; Rawalt v. Brewer, 16 Id., 446. 


MAXWELL, J. 


This action was brought before a justice of the peace to 
recover the sum of $107.50, claimed to be due from the 
plaintiff in error to the defendant in error. A summons 
was duly issued as follows: 

“The state of Nebraska, Perkins county, to John D. 
Dayton, special constable of said county: 

“You are hereby commanded to summon Jesse E. 
Morse to appear before me, Burtin E. Lee, a justice of the 
peace, at my office in Madrid, Perkins county, on the 15th 
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day of April, 1889, at 1 o’clock in the afternoon of said 
day, to answer the action of Friend Carpenter, wherein he 
has sued you for money due him for work and labor done, 
to the amount of $107.50. You will make due return of 
this writ on the 11th day of April, 1889. 
“Witness my hand, this 10th day of April, 1889. 
“Burtin E. LEE, 
“ Justice of the Peace.” 


The transcript of the justice is as follows: 

“Yssued. summons April 10, 1889, to appear April 15, 
1889, at 1 o’clock in the afternoon. I appointed John. D. 
Dayton as special constable to serve summons and delivered 
the same to him. Summons returned with the following 
indorsements: 4 

“ ‘Received this writ April 10, 1889. As commanded 
by this writ, I, on the 10th day of April, 1889, summoned 
the within-named Jesse E. Morse by delivering to him, 
said defendant, a certified copy of this summons and of 
the indorsements thereon. 

“<Service and return ...$0.50 
OC COPY scvaieesssereereeecs 25 
“<Mileage, 24 miles..... 1.20 
“<¢Tated this 10th day of April, 1889. 
“‘Joun D. Dayton, 
“« Special Constable, 

““¢Subscribed in my presence and sworn to before me, 

this 10th day of April, 1889. 
“<Bourtin E, Les, 
“<¢ Justice of the Peace. 


“(BILL OF PARTICULARS. 


“<The plaintiff says that on the 6th day of February, 
1889, he commenced work for the defendant at his re- 
quest as well borer, and continued in his employment for 
the period of 21} days, for which the defendant agreed to 

15 
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pay him the sum of $5 per day. No part thereof has 
been paid, and there is due the plaintiff for said services 
the sum of $107.50, with interest from the 9th day of 
March, 1889. D. B. Brrerty, 

“Atty for Plaintiff. 

“¢ Bill of particulars filed April 15, 1889, at 1 o’clock 
P. M., Burtin E. Lee, Justice Peace.’ 

“April 15, 1889, 1 o’clock P. M., parties appeared and 
case called within the hour. Defendant filed motion to set 
aside the summons. 

“ «MOTION. 


“Jesse E. Morse makes special appearance for himself 
and by his attorney, and objects to the jurisdiction of the 
court for want of service, and state that John D. Dayton, 
whose name appears upon the simmons as special constable 
in the case of Friend Carpenter v. Jesse E. Morse was not 
duly authorized and deputed to serve said summons ac- 
cording to and in compliance of sec. No. 1094 of the Code 
of Civil Procedure, Compiled Statutes of the State of Ne- 
braska, and moves the court to set aside the summons. 

“¢ Jesse E. Morse, 
«<« By W. H. Brierty, 
«* Fis Att'y,’ 

“Which motion the court overruled, to which the de- 

fendant excepted and immediately left the court room.” 


The justice rendered judgment in favor of the defendant 
in error and against the plaintiff in error. The case was 
then taken on error to the district court, where the judg- 
ment of the justice was affirmed. 

The sole question presented is the sufficiency of the ap- 
pointment of the constable who served the summons. 

Section 1094 of the Code provides that.“‘A justice, at 
thé request of a party, and on being satisfied that it is 
expedient, may specially depute any discreet person of suit- 
able age, and not interested in the action, to serve a sum- 
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mons or execution with or without an order to arrest the 
defendants or to attach property. Such deputation must 
be in writing on the process.” 

This section was under consideration in Haskins v. Citi- 
zens Bank, 12 Neb., 41. In that case, on the face of the 
summons served upon the defendant, we find this direction 
to the person who served it, viz.: “The state of Nebraska 
to Job Hathaway, of said county, specially deputized to 
serve these papers, greeting: You are hereby commanded 
to summon D. W. Haskins to appear before me,” ete. 
Lakk, J., speaking for the court, says: “It is true that 
this deputation is rather informal, but it is quite sufficient 
to show that the person named was selected by the justice 
to make the service, and is a substantial compliance with the 
statute in this particular. The appointment does not show 
that the justice was requested to make it, nov that he was 
satisfied that it was expedient to do so, but these facts will 
be presumed from the appointment being made. The stat- 
ute does not require these precedent conditions to the dep- 
utation to be certified by the justice, nor entered upon the 
writ, but only the deputation itself.” 

The case cited, in our view, states the law correctly. The 
particular mode in which a person shall be deputed in 
writing to serve the summons is not provided in the sec- 
tion above referred to. Section 910, however, requires a 
summons to be directed to the constable or sheriff of the 
proper county, except in case a person be deputed to serve 
it, in which case it shall be directed to such person. The 
justice in this case did direct the summons to the person 
named, who served the same on the defendant below, plaint- 
iff in error. The appointment is informal but is sufficient. 
The defendant below was apprised of the time and place of 
trial and appeared and sought to enter into collateral in- 
quiry as to the appointment of the person who served the 
summons; in other words, he said to the justice: ‘Your 
appointment of the constable is not as full as it should be, 
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and therefore, although properly summoned, we will make 
no defense in the case.” It is not the policy of the law to 
encourage the practice of relying upon trivial or technical 
errors, but as far as possible to encourage the trial of cases 
upon the merits. The defendant below had a fair oppor- 
tunity to make his defense, if he had any, and his objection 
is unavailing. The judgment of the court below is right 
and is : 
AFFIRMED. 


THE other judges concur. 


Epviao Sock v. Micoarn Supa. 
[FILED JANUARY 20, 1891.] 


Action Quia Timet: PARTITION: IMPROVEMENTS: ESTOPPEL. 
One H. having purchased certain lands on an Indian reserva- 
tion on which he had made the first payment, wrote to a married 
sister in Poland stating that if she and her husband would re- 
move onte the land and make their home there he would 
give ittothem. In pursuance of this promise the sister and 
her husband moved upon the land, built a house thereon, culti- 
vated and improved a considerable portion of the same, and 
paid the taxes. Prior to the arrival of his sister, H. myste- 
riously disappeared and was supposed to be dead. Several years 
after the sister had moved on tbe land oneS., claiming to have 
furnished one-half the purchase money, instituted proceedings 
in partition against H., neither the sister nor her husband being 
made parties, and a decree was entered dividing the land equally. 
Afterwards the sister brought an action to quiet title. Held, 
That she was entitled to relief, and that a reference would be 
ordered to take testimony and find the amount of money paid 
by the plaintiff and defendant and the value of the improve- 
ments, and on the coming in of the report the court would order 
the land divided, less the improvements, according to the amount 
paid by each; or,if deemed more just and equitable, require 
the repayment to the defendant of the money advanced with 
interest thereon. 
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Error to the district court for Nance county. Tried 
below before Post, J. 


M. V. Moudy, and W. F. Critchfield, for plaintiff in er- 
ror, cited : Dawson v. McFaddin, 22 Neb., 181 ; Potter v. 
Smith, 35 N. W. Rep. [Mich.], 946 ; Poullain v. Poullain, 
4 8. E. Rep. [Ga.],92; Hurley v. Cox, 9 Neb., 232; Uhl 
v. May, 5 Id., 160; Filley v. Duncan, | Id., 134; Knapp, 
Partition, 79, 310, 377-8, 381; 3 Wait, Actions & Defenses, 
149, 176; Russell v. Mandell, 73 Ill., 140; Rawson »v. 
Fox, 65 Id., 200. 


Sullivan & Reeder, contra, cited: Kerr, Fraud & Mis- 
take, 315, 316 ; Hennessy v. Woolworth, 128 U. S., 438; 
Burke v. Ray, 41 N. W. Rep., 240; Pierson v, Ballard, 
20 Id., 193; Munsell v. Loree, 21 Mich., 497; Thomas v. 
Griffith, 25 N. W. Rep., 900; Edwards v. Fry, 9 Kan., 
417 [26 Am. Dec., 664, and note]; Wright v. Wright, 31 
Mich., 380; Appeal of Holthouse, 12 Atl. Rep., 340; 
Nippolt v. Kammon, 40 N. W. Rep., 266 ; Devlin, Deeds, 
secs. 145, 150; Jervis v. Smith, 1 Hoffman Ch. [N. Y.], 
470; Lord v. Underdunck, 1 Saudf. Ch. [N. Y.], 46. 


MAxweELL, J. 


This is an action to quiet title to real estate. The plaint- 
iff alleges in her amended petition that “for that hereto-. 
fore on the 24th day of August, 1886, the said defendant, 
wickedly contriving, and with intent to defraud the said 
plaintiff in the premises, commenced an action in the dis- 
trict court of said Nance county against one ‘Steinlaus 
Handzyl, and for and in that behalf filed his pretended 
and fraudulent petition in said court, charging the follow- 
ing matters and things, to-wit: That on the 10th day of 
March, 1879, the lands hereinafter described belonged to 
the United States and were a part of the public domain; 
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that at said time the said Handzyl and said Suba mutu- 
ally agreed to purchase a quarter section of government 
land situated in Nance county, Nebraska, eaeh to pay one- 
half of the purchase price of such land and be joint owners 
thereof, the said Handzyl agreeing to examine and select 
the land, and make the purchase; that in, pursuance of said 
agreement, the said Suba advanced to the said Handzyl 
the sum of seventy-five dollars, which was to be used in 
making the first payment on the land intended to be pur- 
chased; that the said Handzy], after receiving said money 
pursuant to the agreement aforesaid, did on the 13th day 
of March, 1879, with said money, and certain money of 
his own, purchase of the United States government, for the 
agreed consideration of $396, the premises situated in Nance 
county, Nebraska, and described as follows: The southwest 
quarter of section 30, in township 17, range 3 west, of the 
6th principal meridian; that the purchase price of said 
land was to be paid in three equal installments, and that 
the said Handzy] at the said time paid the first installment, 
taking therefor a receipt in his own name from the receiver 
of the United States land office at Grand Island, Nebraska, 
and that at least one-half of the said sum of $132 was the 
money given as aforesaid by the said Suba to the said 
Handzyl; that afterwards, to-wit, ou January, 1880, the 
said Handzy] and Suba mutually agreed to purchase twenty 
other acres of government land in said Nance county, each 
. to pay one-half the purchase price, and be joint and equal 
owners thereof; that in pursuance of said agreement, the 
said Suba delivered to said Handzyl, for the purpose of 
paying his share of said installment of the purchase price 
of the land first above described, and his half of the first 
installment of the purchase price of said twenty acres, the 
sum of $130; that said Handzyl, upon the receipt of said 
sum of $130, purchased with a portion thereof, and for the 
use and benefit of the said Suba and said Handzy] the fol- 
lowing described premises: lots 6 and 7 in the southeast 
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quarter of said section 32, in the township and range afore- 
. sald; that said twenty-acre tract was to be paid for in three 
equal installments, and the said Handzyl, at the time of 
.said purchase, paid the sum of $16.91, the same being the 
first installment, and took therefor the said receiver’s re- 
ceipt in his own name; that the said Handzyl did not pay 
the second installment of the purchase price of the lands 
first herein described, nor has the said Handzy] paid any 
portion of the second or third installments of the purchase 
price of either of said tracts, but a third person, a stranger 
and mere volunteer, has made said payments for the said 
Handzyl, and the register and receiver of said land office 
have issued to the said Handzyl, and in his name, a final 
receipt for the payment of the entire purchase price of both 
of said tracts, and a patent for all of said lands has been 
issued by the president of the United States, conveying the 
same in fee simple to the said Handzy]; that the said Suba 
has always been, and still is, ready and is willing to pay 
his share of the purchase price of said lands according to 
his agreement with the said Handzyl, and he now here of- 
fers to the court for tle said Handzyl’s use so much of the 
purchase price of said land as the court shall, upon an ac- 
counting, find is due from the said Suba; that the said 
Suba charges that he is in equity the real owner of said 
undivided one-half of said lands, under and by virtue of 
his agreement with the said Handzyl, and the payments 
made in pursuance thereof as aforesaid, and that the said 
Handzy] possesses the legal title to the whole of said lands, 
and refuses and neglects to convey an undivided one-half 
thereof to the said Suba, and under said petition the said 
Suba prayed that he might be adjudged the owner of the 
undivided one-half of said lands, and to that extent the 
said Handzyl, in this case, be adjudged to hold the legal 
title to said lands as trustee for the said Michael Suba, and 
that the said Handzyl herein be required to convey the 
same to said Suba. 


232 NEBRASKA REPORTS. [ Vou. 31 
Sock v. Suba, 


“Second—That on the 11th day of December, 1886, the 
said Michael Suba, as plaintiff, filed another fraudulent . 
and pretended paper in said court, against the said Hand- 
zy] herein, which purports to be a petition, and he fraud- 
ulently charges therein the following matters and things, 
to-wit: that the said Handzyl is the owner in fee of an 
undivided one-half of the following described real estate 
to-wit, the southwest quarter of section number 30, and 
lots numbers 6 and 7 in the southeast quarter of said sec- 
tion number 30, all in township 17, range 3 west, of the 
6th principal meridian, in Nance county, Nebraska; that 
the said Suba is the owner in fee of the remaining one- 
half of said real estate; that no person other than the said 
Handzy] and said Suba has or claims any lien upon or in- 
terest in said property; that under the allegations in said 
Suba’s petition he prays for judgment confirming the 
shares of the said Handzyl and Suba as set forth above, 
and for a partition of the respective rights of the parties 
aforesaid, or if the said premises cannot be equitably di- 
vided, that said premises may be sold and the proceeds 
thereof be divided between the parties according to their 
respective rights. 

“Third.—That under and by reason of said several 
pretended and fraudulent papers purporting to be petitions, 
and which were so filed against the said Handzyl in said 
court by the said Suba, the said Suba fraudulently pro- 
cured an order and decree of said district court for a par- 
tition of said premises, and that thereafter and pursuant 
to said order and decree he fraudulently procured three 
referees to be appointed by said court, in due form of 
law, to make the partition of said premises, and on the 
25th day of April, 1887, the said referees so appointed 
admeasured and allotted to the said Suba as his portion of 
said premises, the west half of the southwest quarter, and 
lot number 7 in the southeast quarter, all situated in town- 
ship number 17 north, of range number 3 west, of the 


e 
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6th principal meridian, in Nance county, the same being 
one-half of the entire premises heretofore described and 
the said referees at the same time set off, admeasured, and 
allotted to the said Handzyl in the said premises the east 
half of the southwest quarter of said section 30 and lot 
number 6, in said section 30, situated in the town and 
range aforesaid, as said Handzyl’s share in the partition 
of said premises, aud that thereafter the said court ren- 
dered a decree, confirming the report of said referees, par- 
titioning said real estate as above set forth according to the 
report of said referees. 

Fourth—The plaintiff herein denies that the said Hand- 
zyl and the defendant Suba entered into an agreement to 
purchase said premises, or any other premises or lands, with 
the joint funds of the said Handzyl and the said defend- 
ant Suba, as alleged in the said Suba’s several fraudulent 
and pretended petitions, or in either of them, and denies 
that the said Suba advanced or paid any sum of money 
whatever to the said Handzy] for the purpose, or with the 
understanding that the said Handzyl should invest the 
same in the premises aforesaid, or in any other lands for 
the mutual benefit and use of said parties, as claimed and 
alleged in said Suba’s pretended petitions, filed as aforesaid 
in said court, and the plaintiff herein denies that at the 
time the said Handzyl purchased said lands of the United 
States, that he was indebted to the said Suba for money or 
other valuable things had or received by him from the 
said Suba, and the plaintiff herein denies each and every 
allegation contained in said Suba’s pretended petitions and 
in each of them, not herein expressly admitted, except that 
the said Handzy] entered and purchased said lands of the 
United States at or about the times alleged in said pretended 
petition of Suba’s. 

“Fifth—The plaintiff herein avers that the said Hand- 
zy] purchased and paid for all of said lands with his own 
individual funds in the first instance, which includes the 
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first payment made to the United States at the times of en- 
tering the same, amounting to the sum of $132 paid on the 
southwest quarter of said section 30, and the sum of $18.33 
paid on said lots 6 and 7, above described, and that the alle- 
gations in said Suba’s petitions, and in each of them, con- 
cerning the payment of money by said defendant to said 
Handzyl for the purpose of buying lands on the mutual 
account of the said Suba and the. said Handzy], are false 
and fraudulent, which the said Suba well knew at the 
time he made the same, and the same were made with the 
intent and for the purpose of defrauding the plaintiff 
herein. 

“Sixth—The plaintiff herein, Edvigo Sock, avers that 
she is the sister of the said Steinlaus Handzy], and that at 
the time the said Handzyl purchased the lands above de- 
scribed, she was a resident of Austria-~Poland, in Europe, 
and was then living with her husband, Martin Sock, and 
that at the written request of the said Handzy] she, together 
with her said husband, came to this country in the winter of 
1881, and at a like request of the said Handzy] the plaintiff 
and her said husband entered upon and took possession of 
the lands hereinbefore described with the express under- 
standing and agreement with the said Handzy] that if she, 
the plaintiff, would go upon the said lands, improve the 
same, and make a permanent home thereon, and would pay 
the second and third installments of the purchase money, 
due to the United States as part of the purchase price of 
said lands, and pay the taxes levied against the same, that 
she should then become the owner of said lands and should 
have the title to the same in fee simple, discharged of all 
claim, title, and interest whatsoever of the said Handzyl or 
any other person in and to said lands; that pursuant to 
said understanding and agreement with said Handzyl, 
plaintiff, together with her husband and family, entered 
upon said lands in the early part of the year 1881, and at 
once commenced making valuable improvements thereon 
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with a view of making a home for herself and family as 
aforesaid; that during the year 1881 the plaintiff erected 
upon the said premises a dwelling house of the value of 
$175, and together with her family moved into the same, 
and has since occupied it as her residence and cultivated 
said premises, and has been in open, notorious, continuous, 
and exclusive possession of all of said described lands 
since the winter of 1881, during all of which time the said 
Suba has had full notice and personal knowledge of 
plaintiff’s occupancy, improvement, and possession of said 
premises. 

“Seventh—That plaintiff avers that during the time 
she has been in possession of and occupying said premises 
as aforesaid she has caused to be broken out at her own 
expense about fifty-seven acres of wild prairie land on 
said premises at cost of about $142.50, and that she has paid 
all taxes assessed against said lands for the years since the 
said lands were purchased from the United States aforesaid, 
amounting to some $60, and that pursuant to the agree- 
ment entered into with the said Handzyl, and in fulfill- — 
ment of the same on her part, she has paid, as second and 
third installments of the purchase money due to the United 
States on said lands, the sum of about $390, and has in all 
things fulfilled and performed the agreement on her part 
made with the said Handzy] as aforesaid. 

‘“‘Highth—The plaintiff avers that the part of said 
premises set off and allotted to Suba in said partition pro- 
ceedings contains thirty acres of the breaking arid land 
under cultivation, which was made and was paid for by 
plaintiff at a cost of $75 prior to the partitioning of the 
same as aforesaid. 

“ Ninth—The plaintiff further avers that she was never 
summoned or notified of the action and proceedings of the 
said Suba in this court for the partition of said lands, and 
that she was not made a party to said suit, and was never 
notified of the filing and pendency of said pretended peti- 
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tions; at the same time the said Suba was personally well 
acquainted with the said plaintiff Sock, and knew of the 
right, title, interest, and possession of the said Sock in said 
premises prior to the commencement of said partition pro- 
ceedings in this court, but that he never has claimed at any 
time prior to commencing said partition proceedings to 
have any interest, right, or title in or to any portion of 
said lands, : 

“ Tenth—That no personal service was had upon the 
said Handyzl in the suit commenced by the said Suba 
aforesaid for the partition of said real estate, but that serv- 
ice was had therein constructively, by publication of notice 
in the Nance County Journal, a newspaper printed and 
published in said Nance county, of which notice the said 
Handyzl had no knowledge. 

“ Eleventh—That the partitioning of said premises afore- 
said, and the decree and orders made in said partition pro- 
ceedings by this court, cast a cloud upon the title of 
plaintiff in and to said lands. 

“Wherefore,” etc. 

The facts set forth in the petition are fully sustained by 
the evidence except upon two points, viz., the furnishing 
of certain money by Suba to Handzy], which, it is claimed, 
was to purchase land from the United States. It is pretty 
well established that Suba furnished to Handzyl about the 
sum of $200 near the time that the land in question was 
purchased. It is claimed on behalf of the defendant that 
this money was furnished to Handzyl in pursuance of an 
express agreement that he should own one-half of the 
land. Other proof, however, tends to show that the money 
was a loan, and that Suba afterwards claimed that he did 
not want the Jand, that he wanted his money. He seems 
to have made no claim for the Jand when the plaintiff and 
her husband moved upon it, nor at any time before bring- 
ing the action in partition. He was well aware that the 
plaintiff had erected a house on the premises, had broken 
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up and was cultivating a considerable portion of the land, 
and were in possession at the time he instituted his action, 
yet neither of them were made parties in that case. The 
decree of partition therefore is void, and of no effect as to 
them. 

Shortly before the plaintiff came to this country Hand- 
zyl went away—there being a mystery about the cause— 
and he is supposed to be dead. No person knowing the 
actual facts, therefore, could controvert the claims put 
forth by the defendant, and were it not for an express re- 
ceipt of $130 there would be considerable doubt as to his 
furnishing the money alleged. 

The plaintiff, however, in pursuance of the alleged 
promise on the part of her brother, moved upon the land, 
and has made all payments due thereon, including the 
taxes, while the defendant stood by and saw all this being 
done withont making a claim to any interest in the prop- 
erty. In this he was not acting in good faith. The 
plaintiff, therefore, is clearly entitled to relief. 

The proof fails to show the present value of the prop- 
erty, and, in view of the conclusion which we have reached, 
it will be necessary to order a reference to ascertain the 
amount of money paid by the defendant for the purchase 
of said land, the amount paid by the plaintiff thereon, to- 
gether with taxes, and the value of the improvements to 
the time of instituting the proceedings in this case; the 
amount due the defendant, including interest at seven per 
cent to the first day of this term of court; and on the com- 
ing in of the report a judgment will be rendered appor- 
tioning the land according to the sums paid by each or 
awarding the defendant such sum of money as may be 
deemed just and equitable in the premises. — 

The judgment of the district court is reversed and a 
judgment will be entered as provided in this opinion. 


JUDGMENT ACCORDINGLY. 
THE other judges concur. 
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W. L. Tusss yv. D. R. Mackrnrosu. 
[FILED JANUARY 20, 1891.] 


Real Estate Agents: Commissions: Review. In an action by 
a real estate agent to recover commissions for the sale of a house 
and lot belonging to the defendant there is but little conflict in 
the testimony, and a clear preponderance thereof sustains the 
plaintiff’s claim for a commission. Held, That the judgment 
was right and is affirmed. 


Error to the district court for Furnas county. Tried 
below before CocHRAN, J. 


J. P. Lindsay, and W. 8. Morlan, for plaintiff in error. 
G. W. Norris, and J. T. McClure, contra. 
MAxwELt, J.’ 


This action was brought by the defendant in error 
against the plaintiff in error to recover commission for the 
sale of a house and lot in Wilsonville, Nebraska. . On the 
trial of the cause the jury returned a verdict in favor of 
the defendant in error for the sum of $50, upon which 
judgment was rendered. There is but little conflict in the 
evidence. 

The testimony tends to show that in December, 1887, 
the plaintiff in error was possessed of a house and lot in the 
town of Wilsonville, that he was anxious to sell or trade 
this property, and for that purpose employed the defendant 
in error to find a purchaser. The testimony shows that 
the defendant in error made considerable effort and finally 
effected a sale to one Williams on the following terms, viz.: 
Williams to give the plaintiff in error a stallion at $600 
and a note for $500, secured by a mortgage on the prem- 
ises, 
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The plaintiff in error had spent a portion or all of the 
summer of 1887 at Wilsonville and had seen the horse in 
question and spoken of him in terms of commendation. 
It does not appear, however, that at that time he had made 
a critical examination of the horse. After thesale or trade 
was effected by the defendant in error, the plaintiff in error 
directed the horse to be placed in a livery stable in Wilson- 
ville. In pursuance of such directions the horse was placed 
in such stable. The plaintiff in error went to Wilsonville 
with the deed duly signed and acknowledged by himself 
and wife, apparently. In the morning after his arrival 
he, in company with the defendant in error and Williams, 
went to the livery stable to look at the horse, and he objected 
to him because he claimed that the horse was ten years old. 
He offered, however, to take the horse if a deduction was 
made in the price. This, Mr. Williams refused to make. 
The plaintiff in error, defendant in error, ‘and Williams 
thereupon started towards the house in question, but the de- 
fendant in error stopped on the way, while the plaintiff in 
error and Williams went on towards the house. Will- 
iams stated to the defendant in error that, relying on the 
purchase or trade, he had prepared to vacate the house in 
which he resided, and to move into the house that he was 
to obtain from the plaintiff in error, and a failure to do so 
would be a disappointment to him. He testifies that 
thereupon the plaintiff in error said that he would adhere 
to the trade as made-and that Williams could move in. 
The plaintiff in error denies this to this extent: He says 
in substance, that he told defendant in error and Williams 
that he would affirm the trade if they could sell the horse 
for $600, and that he said to Williams at the time above 
spoken of, that he would rent the house to him for $10 a 
month and that he could move in as he had expected to do. 
He testifies that he believes Williams is a truthful man, 
but that his hearing is somewhat impaired and therefore 
that he had not understood him. 
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This much is certain from all the evidence: That he said 
to the defendant in error and Williams, on the morning 
that he went with them to the livery stable to examine the 
horse, that he would take the horse at a certain deduction 
in price, or at $600, if they could, sell him for that sum; 
then apparently without notice, certainly without any 
further communication with the defendant in error and 
Williams, he traded the horse and lot to a Dr. Gibson for 
land, and the following morning left the place for home. 
Taking his own testimony as true, and it fails to show 
good faith on his part, and does show that the defendant 
in error is entitled to compensation for his services. Tak- 
ing the entire testimony together we do not see how the 
jury could have returned 4 different verdict from what 
they did, and it is unnecessary to review the instructions. 
The judgment evidently is right and is 


AFFIRMED. 
THE other judges concur. 


SHERMAN Davis v. State oF NEBRASKA. 
(FILED JanuaRy 20, 1891.] 


1. Self-Defense. While a person has the right when assaulted by 
another in such @ manner as to excite in him a reasonable belief 
that he is in danger of losing his life or reeeiving great bodily 
injury, to resist the attack by using such force as is apparently 
necessary to defend himself, yet, if after he has secured himself 
from danger, he takes the life of his assailant, in the spirit of 
revenge, he cannot claim exemption from punishment on the 
ground of self-defense. 


2. A motion for a new trial in a criminal case,to avail the 
party making, must be filed at the term of court at which the 
verdict is returned, and, except for newly discovered evidence, 
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within three days after the verdict was rendered, unless un- 
avoidably prevented. 


3. Review. Held, That the verdict is sustained by the evidence 
and that the sentence was not excessive. 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


E. W. Thomas, and C. Gillespie, for plaintiff in error, 
cited: Vollmer v. State, 24 Neb., 838; Pharr v, State, 9 
Tex., 129; Bryant v. State, 7 N. HE. Rep. [Ind.], 217; 2 
Thompson, Trials, 15-41, sec. 1548, 2160, note; State v. 
Turpin, 77 N. Car., 4738, 477; ; Des’ Am. Crim, Law, 
sec. dla. 


William Leese, Attorney General, contra, cited: Sweeney 
v. State, 35 Ark., 586; Murphy v. People, 37 Ill., 447; 
State v. Brown, 12 Minn., 588; Clark v. State, 35 Ga., 75; 
State v. McDonnell, 32 Vt., 491; Hague v. State, 34 Miss., 
616; Statev. Gillick, 7 Ia., 287; State v. Knight, 43 Me., 
11; State v. Johnson, 3 Jones [N. Car.], 266; State v. 
Turner, Wright [Ohio], 28; Hil?s Case, 2 Gratt. [Va.], 
594; Milton v. State, 6 Neb., 136. 


Norvat, J. 


The plaintiff in error was indicted in the district court 
of Richardson county for the murder of James W. Har- 
per. He was tried at the March, 1889, term of said court, 
a verdict of manslaughter was returned, and he was sen- 
tenced to imprisonment in ihe penitentiary for eight years. 

On December 10, 1888, the date of the tragedy, the de- 
fendant and deceased resided in the town of Humboldt, in. 
this state. About 3 o’clock in the afternoon of that day, 
Harper and Davis had a quarrel in Kohns’s saloon. It ap- 
pears that tle deceased had accused Davis of stealing, and 
the charge had come to the ears of the latter. When they 
met in the saloon angry words passed between them. 

16 
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Davis took hold of Harper and invited him to go with 
him out of the corporation and they would settle the mat- 
ter, to which Harper replied, “I will go with you at any 
time and fight with you, but if you go out with me your 
folks won’t know you afterwards.” Mr. Bullis, the mar- 
shal, interfered and stopped the quarrel. 

Shortly afterwards the deceased borrowed a revolver, 
stating that he wanted it to kill a dog that had been visit- 
ing his meat house. Davis had been informed that Harper 
had the weapon, About dark the same day Davis met 
Harper at Bacon’s livery stable, the latter being somewhat 
intoxicated. The quarrel was here renewed. Harper 
called Davis a thief and other hard names, The marshal 
threatened to arrest Harper, who replied: ‘ We'll go out- 
side of the corporation,” and addressing the accused he 
said, “You dars’nt go.” Davis answered, “By God, I 
will go,” and both started south in the direction of their 
homes, with Davis a step or two in the lead. They had 
gone but a short distance from the barn when Davis told 
Harper to come up beside him or walk on ahead, as he had 
something in his pocket. Harper replied with an oath it 
was none of his business what he had in his pocket and 
for him to walk on ahead. This, Davis declined to do, 
and Harper said, “ We'll settle this right now and you are 
a damned son of a bitch.” The defendant then caught 
Harper, and about the same instant the deceased drew 
his revolver from his pocket. In the struggle that fol- 
lowed both fell with Harper underneath. Davis wrenched 
the revolver out of his hands and hit the deceased two or 
three times with it, breaking his skull. John Cowman, 
who witnessed the entire transaction, ran up and told Davis 
to stop, and made him give up the revolver. The defend- 
ant, after the revolver had been taken away, hit Harper 
with his fist, and after Cowman had pulled Davis up, the 
defendant kicked the deceased. From the effect of the 
blows Harper died in about ten days or two weeks after 
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receiving the injury. The plea of the defendant was self- 
defense. The deceased was over fifty years old, weighing 
not more than 125 pounds, and physically was not the 
equal of the defendant. 

The evidence shows that after the weapon had been 
taken from the deceased, he was in the power of the de- 
fendant, and that Davis was not then in any real or appar- 
entdanger. The fatal blows were given without any legal 
excuse or justification therefor. The defendant had the 
right to employ such reasonable means within his power 
as were apparently necessary to prevent the deceased from 
killing him or inflicting great bodily harm; yet, after the 
defendant had secured himself from danger, which he did 
by taking the revolver from the deceased, he was not justi- 
fied in taking his life. After the defendant had been taken 
off of the deceased, he kicked the helpless victim. The 
facts and circumstances disclosed by the testimony show 
that the accused struck the futal blows in revenge. The 
verdict is sustained by the evidence. 

Several errors:are assigned upon the giving and refusing 
of certain instructions, and upon the rulings of the court 
upon the admission of testimony. To entitle the defend- 
ant to review these alleged errors, a motion for a new trial 
pointing out the errors complained of must have been filed 
in the district court within the time provided by statute. 
The record shows that the verdict was rendered March 14, 
1888, and that the motion for a new trial was filed March 
18. 

Section 490 of the Criminal Code confers authority upon 
a district court to grant a new trial, after a verdict of con- 
viction, on the application of the defendant. Section 491 
provides that “The application for new trial shall be by 
motion upon written grounds, filed at the term the verdict 
is rendered, and shall, except for the cause of newly dis- 
covered evidence material for the party applying, which he 
could not with reasonable diligence have discovered and 
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produced at the time, or [be] within three days after the 
verdict was rendered, unless unavoidably prevented. In 
assigning the grounds of such motion, it shall be sufficient 
to assign the same in the language of the statute, and with- 
out further or other particularity.” 

The provisions of the statute, limiting the time within 
which a motion for a new trial in a criminal case must be 
made, are mandatory. The court has no power to extend 
the time for filing such a motion beyond three days except 
for newly discovered evidence, unless the party “was una- 
voidably prevented” from making the application in time. 
If the court could grant an extension of one day, it could 
extend the period for one month or six months. 

Section 316 of Code of Civil Procedure, relating to the 
time in which motions for new trials must be made in civil 
cases, is identically the same as section 491, above quoted. 
Section 316 has been construed by this.court in numerous 
cases, and it has been the uniform holding that these pro- 
visions were mandatory. (Foa v. Meacham, 6 Neb., 5380; 
Roggencamp v. Dobbs, 15 Id., 620; Aultman v. Leahey, 24 
Id., 286.) 

It has been held that under section 491 of the Criminal 
Code a motion for a new trial, to avail the party filing it, 
must be made at the term of court at which the verdict is 
rendered, and except for newly discovered evidence, within 
three days after the verdict was rendered, unless unavoid- 
ably prevented. (Bradshaw v. State, 19 Neb. 644; Ex 
parte Holmes, 21 Id., 324.) 

In the case at bar the motion for a new trial was filed 
the fourth day after the return of the verdict. It is not 
based on the ground of newly discovered evidence. No 
showing was. made excusing the delay, nor is there any 
finding of the trial court that the defendant was unavoid- 
ably prevented from filing his motion before the time al- 
lowed him by law had expired. The errors assigned in 
the motion for a new trial could not be considered by the 
court below, and cannot be reviewed here. 
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We are asked to reduce the sentence. Upon a careful 
examination of the evidence contained in the bill of ex- 
ceptions, we are satisfied that the imprisonment imposed 
by the trial court was not excessive, and the application is 
denied. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


Puenrx Ins. Co. or Brookuyn v. JACOB SwWANT- 
; KOWSKI. 


(FILED JANUARY 20, 1891.] 


Error Proceedings: Limitation: STARE Decrsis. Following 
Hollenbeck v. Tarkington, 14 Neb., 430, it was held, that proceed- 
ings in error must be commenced in the supreme court within 
one year from the date of the rendition of the judgment sought 
to be reversed, without regard to the time when the motion for 
a new trial was passed upon. 


Morton for rehearing. 


T. R. Wallace, and Fawcett & Sturdevant, for the mo- 
tion: 


A motion for a new trial and ruling thereon is necessary 
before error proceedings can be prosecuted. (Hull v, Miller, 
6 Neb., 128; Lichty v. Clark, 10 Id.,475; Kepner v. Snive- 
ley, 19 O., 296; Hutchinson v. Eaton, 9 Wis., 205; N. 
Y,, ete. R. Co. v. Doane, 105 Ind., 92; Colchin v, Ninde, 
22 N. E. Rep., 94; Bills v. Stanton, 69 Ill., 51 and 55; 
Nimmo v. Kuykendall, 85 Tll., 476; Hearson v. Grandine, 
87 Id., 115 and 121; Hibbard v. Mueller, 86 Id., 258, 
259 ; People v. Gary, 105 Ill., 269, 270; Taylor v, Fitch, 
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12 O. St., 179; Iler v. Darnell,5 Neb., 193.) There is 
nothing to prevent the the court from holding the motion 
under advisement for a year ( Wiley v. Shars, 21 Neb., 
715); in which case the right of appeal would be entirely 
cut off. As to what is a final order or judgment: Code, 
secs, 314, 316, 320,578, 581,584,592. There was no final 
order in this case until the motion for a new trial was de- 
termined. (Ller v. Darnell,5 Neb., 193; Hearson v. Gran- 
dine, and other cases cited above.) 


Norvat, J. 


This case was submitted at the last term on the motion 
of the defendant in error to dismiss the petition in error 
because the same was not filed within one year from the 
date of the rendition of the judgment in the district court. 
The motion was sustained but no opinion was written. 
Subsequently an application for a rehearing was made. 

The record shows that the case was tried to the court 
without the intervention of-a jury, with finding and judg- 
ment against the insuratice company, on the 27th day of 
May, 1889, and on the following day it filed a motion for 
a new trial, which was on the same day overruled by the 
court. A transcript of the judgment and the petition in 
error were filed in the supreme court on the 28th day of 
May, 1890. 

Section 592 of Code of Civil Procedure is as follows: 
“No proceedings for reversing, vacating, or modifving 
judgments or final orders shall be commenced unless within 
one year after the rendition of the judgment or making 
the final order complained of,” ete. It is conceded that 
the proceedings were commenced in this court one day too 
late, if the limitation commenced to run from the date of the 
rendition of the judgment. It is contended that proceed- 
ings in error may be commenced in the supreme court 
within one year from the date of the overruling of a mo- 
tion for a new trial. 
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This question was considered and decided at the July . 
term, 1883, in Hollenbeck v. Tarkington, 14 Neb., 430. In 
that case it was held, in an opinion written by the then Chief 
Justice Laxs, that the limitation commenced to run from 
the date of the rendition of the judgment, without regard 
to the time when the motion for a new trial was passed 
upon. We are asked to overrule that decision. We have 
carefully considered the argument of counsel for plaintiff 
in error, as well as the authorities cited in the brief, and 
were the question before us for the first time we would be 
inclined to hold that the overruling of a motion for a new 
trial is a final order within the meaning of section 592 of 
the Code, and that the statute began to run from the time 
such order is entered; but the construction placed upon 
the section by the court in Hollenbeck v. Tarkington, supra, 
having stood unchallenged for so many years, we are all of 
the opinion that we should not now adopt a construction 
opposite from that acquiesced in by the bar so long. A 


rehearing is 
DENIED. 


THE other judges concur, 


Witiiam Davis v. STATE oF NEBRASKA, 
[Firep JANUARY 20, 1891.] 


1. Rape: AssAULT ON CHILD. An assault by a male person of the 
age of eighteen years or upwards, with intent to carnally know 
a female child under the age of fifteen years is punishable in 
this state as an assault with the intent to commit a rape. 


: CONSENT IMMATERIAL. In a prosecution for an 
assault upon the person of a girl under the statutory age of 
consent, with intent to commit a rape, it is not necessary to al- 
lege or prove that the acts were done against her will. Whether 
she consented or resisted is immaterial. 
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3. Information: VeRIFICATION By Noraky: WAIVER. An in- 
formation in a criminal prosecution must be sworn to before a 
magistrate authorized to administer oaths, and not before a no- 
tary public. Defects in the verification of an information not 
raised until after verdict are waived. 


4. Jury: SELECTION: OBJECTIONS to the mode of selecting petit 


jurors must be made before trial to be of any avail. 


5 Criminal Law: Testimony of AccusED. When the defend- 
ant in a criminal case testifies in his own behalf, it is not error 
to charge the jury that in weighing his testimony they might 
consider his interest in the result of the trial. 


6. Witnesses: ComPrTENCY: A CHILD possessing sufficient capacity 
to understand the nature and obligations of an oath is a compe- 
tent witness. 


7. Evidence examined, and held, insufficient to sustain the verdict. 


Error to the district court for Greeley county. Tried 
below before Harrison, J. 


G. C. Wright, H. 8. Sprecher, and H. G. Bell, for 
plaintiff in error, cited: O’ Meara v. State, 17 O. St., 516; 
Fox v. State, 34 Id., 377; U.S. v. Houghton, 14 Fed. Rep., 
544; State v. Canada, 27 N. W. Rep., 288; Krum v. State, 
28 Id., 280; Skinner v. State, 28 Neb., 814; Rash v. State, 
61 Ala., 89; People v. Millard, 53 Mich., 63; Bishop, 
Stat. Crimes, sees. 487, 489, 495; Dawkins v. State, 58 
Ala., 376; Hays v. People, 1 Hill [N. Y.], 351; Johnson 
v. State, 27 Neb., 687; Burley v. State, 1 Id., 396; Preuit 
v, State, 5 Id., 377; MeElvoy v. State, 9 Id., 157; Clark 
v. Saline Co., 9 Id., 516; Olive v. State, 11 Id.,1; Barton 
v. State, 12 Id., 263. 


William Leese, Attorney General, contra, cited cases re- 
ferred to in opinion. 


Norvat, J. 


The plaintiff in error was convicted of an assault with 
intent to commit a rape upon Pearl Mitchell, a female 
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child under the age of fifteen years. A motion for a new 
trial was overruled. ‘Thereupon the defendant filed a mo- 
tion in arrest of judgment, which motion the court over- 
ruled, and sentenced the defendant to confinement in the 
penitentiary for the term of two years. 

The information contained two counts. The first for 
rape, and the second for assault with intent to commit that 
crime. The county attorney, with the consent of the court, 
entered a nolle prosequi as to the first count, and placed 
the defendant upon trial on the second count of the in- 
formation. This count reads as follows: “And I, M. B. 
Gearon, duly elected and qualified county attorney in and 
for Greeley county, and state of Nebraska, who prosecutes 
for and on behalf of said state in the district court of said 
county of Greeley, and duly empowered by law to inform 
of offenses committed in the said county of Greeley, come 
now here and give the court to understand and be in- 
formed that heretofore, to-wit, on the first day of October, 
in the year of our Lord one thousand eight hundred and 
eighty nine, said William Davis, in the county of Greeley, 
and state of Nebraska aforesaid, did unlawfully, know- 
ingly, willfully, and feloniously assault said Pearl Mitch- 
ell, a female child under the age of fifteen years, then and 
there with felonious intent to ravish and carnally know 
the said Pearl Mitchell, forcibly and against her will, con- 
trary to the form of the statutes in such cases made and 
provided, against the peace and dignity of the state of Ne- 
‘braska.” 

It is urged by counsel for plaintiff in error that the 
matter stated in said count does not constitute a crime under 
the Criminal Code of this state. In other words, that 
there is in this state no statute making an assault upon a 
female child under the age of fifteen years, with intent to 
earnally know her, a criminal offense. 

Section 12 of the Criminal Code provides that “If any 
person shall have carnal knowledge of any other woman, 
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or female child, than his daughter or sister, as aforesaid 
forcibly and against her will; or ifany male person of the age 
of eighteen years or upwards shall carnally know or abuse 
any female child under the age of fifteen years with her 
consent, every such person so offending shall be deemed 
guilty of a rape, and shall be imprisoned in the peniten- 
tiary not more than twenty nor less than three years.” 

It is laid down in the books as a general rule that to 
constitute the crime of rape the unlawful carnal knowl- 
edge must be had forcibly and against the will of the 
woman, that she must oppose the act, and that if she con- 
sents to the carnal connection the prosecution must fail. 
To the rule that the woman must resist the act there are 
certain well understood exceptions, such as where she is in- 
sane, or where the consent has been obtained by deceit or 
fraud, or by fear of personal violence. 

The legislature, by section 12, has made another excep- 
tion, and that is where unlawful intercourse is had with a 
female child under fifteen years of age, with her consent. 
A child under the age of fifteen years is incapable of giv- 
ing consent to an act of carnal knowedge. Sexual inter- 
course with a child under the age of consent constitutes 
a rape under the laws of this state. 

This prosecution is brought under section 14 of the 
Criminal Code, which provides that “If any person shall 
assault another with intent to commit a murder, rape, or 
robbery upon the person so assaulted, every person so of- 
fending shall be imprisoned in the penitentiary not more 
than fifteen years nor less than two years.” ’ 

Section 12 quoted above defines the crime of rape, and it 
was the intention and purpose of the legislature, in adopt- 
ing section 14, to punish as a crime an assault upon a female 
child under fifteen years of age, with intent carnally to 
know her, whether she formally coysent to the assault or 
not, as well as an assault made upon a female over the age 
of fifteen years, forcibly and against her will with intent to 
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commit a rape. As it is not necessary in a prosecution for 
a rape committed upon achild under the age of consent to 
prove that the acts were done against her will, so an as- 
sault with intent to commit a rape made upon a girl un- 
der the age of fifteen years is punishable under the statute, 
although committed with the consent of the child. 
Whiether she consented or resisted the assault is not ma- 
terial. (Fizell v. Stale, 25 Wis., 364; People v. Gordon, 
11 Pac. Rep., 762; Hays v. People, 1 Hill, 351; Com. e. 
Roosnell, 8 N. E. Rep. [Mass. ], 747; People v. McDonald, 
9 Mich., 150; Mayo v. State, 7 Tex. App., 342; State v. 
Johnston, 76 N. Car., 209; Territory v. Keyes, 38 N. W. 
Rep. |Dak.}, 440; People v. Courier, 44 Id. [Mich.], 571; 
Stephens v. State, 11 Ga., 226; 1 Whart., Crim. Law, 
577 ; State v. Grossheim, 44 N. W. Rep. [Ia.], 541.) 

In Commonwealth v. Roosnell, supra, Judge Allen says: 
“Tf, as all agree, it is immaterial upon a charge of commit- 
ting the completed act, which includes an assault, no reason 
but an extremely technical one can be urged whiy it should 
not be so upon a charge of assault with intent to commit 
the completed act. Indeed, to speak of an assault upon her 
without her consent, with intent to carnally know and 
abuse her with her consent, seems to involvea contradiction 
in terms. But when it is once considered that the inten- 
tion of the Jaw is to declare that a young girl shall be 
deemed incapable of consenting to such an act to her injury, 
and that evidence of any consent by her shall be incompe- 
tent in defense to an indictment therefor, and that although 
she gives a formal and apparent consent, yet in law, as in 
reality, she gives none, because she does not and cannot 
take in the meaning of what is done, all legal difficulty dis- 
appears, and the conclusion may properly be reached that. 
the assault is without her consent, and against her will.” 

In People v. McDonald, 9 Mich., 150, the court in con- 
sidering a question similar to the one at bar says: “As act- 
ual consent of a female child under the age of ten years 
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cannot be shown upon a trial for the crime of rape, because 
the law will not suffer the presumption of incapacity to 
consent to be repelled, or even attacked, neither in case of 
a charge of assault with intent to commit such crime can 
consent be shown tq negative such intent, for the law will 
neither suffer nor consider such evidence. There can be no 
presumption or evidence of consent in cases in which the 
Jaw declares there exists an absolute inability to consent. 
As there can be no such implication or evidence, so no 
proof of consent can be given which shall ‘waive the as~ 
sault,’ and the rule laid down in the cases cited by the 
prisoner’s counsel can only apply when consent is possible.” 

A number of cases are cited by counsel for plaintiff in 
error in conflict with this doctrine, but the weight of au- 
thority in this country holds that the consent of a child 
under the statutory age to sexual intercourse does not 
waive the assault. Even under most of the authorities, 
cited in plaintiff’s brief, the information states an offense 
as it charges that the assault was made forcibly and against 
the will of the prosecutrix. 

The point is made that the information is defective be- 
cause it was verified by the county attorney before a notary 
public. It was held in Richards v. State, 22 Neb., 145, 
that an information must be sworn to before a judicial offi- 
cer authorized to administer the oath, and not before a no- 
tary public. Had the objection been made in time it would 
have been sufficient ground for reversing the case. The 
record before us shows that the defect was first called to 
the attention of the trial court in the motion in arrest of 
judgment. The defect was therefore waived. It should 
have been raised by motion to quash before pleading to the 
information. (Criminal Code, secs. 440, 444.) 

Objection is made to the manner in which the petit jury 
was drawn to serve at the term of the district court at 
which the defendant was tried. It is claimed that the list 
of names prepared by the county board, from which the 
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jurors were drawn, was selected without regard to equality 
between the several precincts of the county. 

The sections of the Code of Civil Procedure governing 
the selection of jurors are as follows: 

“Sec. 658. In each of the counties in this state, wherein 
a district court is appointed or directed to be holden, the 
county commissioners of the county shall, at least fifteen 
days before the first day of the session of the court, meet 
together, or any two of them may meet, and select sixty 
persons possessing the qualifications prescribed in section 
six hundred and fifty-seven, and as nearly as may be a 
proportionate number from each precinct in the county, 
and shall, within five days thereafter, furnish to the clerk 
of the district. court of the county, or his deputy, a list of 
the names of the persons’ selected. 

“Sec. 659. The clerk or deputy clerk receiving the names 
shall write the name of each person selected on a separate 
ticket and place the whole number of tickets into a box or 
other suitable and safe receptacle, and shall preserve the 
list of names furnished by the commissioners in the files 
of his office. 

“Sec. 660. The qlerk of the district court or his deputy, 
and the sheriff or his deputy, or, if there be no sheriff or 
deputy sheriff, the coroner of the county, shall, at least ten 
days before the first day of the session of the district court, 
meet together and draw by lot out of a box, a receptacle 
wherein shall be kept tlie tickets mentioned and referred 
to in section (659) six hundred and fifty-nine of said title, 
twenty-four names, and the persons whose names are drawn 
sliall be the petit jurors. And when a graud jury is 
ordered, the clerk or deputy clerk, and sheriff or deputy 
sheriff, or coroner, if there be no sheriff or deputy sheriff, 
shall then draw sixteen (16) additional names, and the per- 
sons whose names are drawn shall be the grand jury.” 

It will be observed that the statute requires that the 
list of persons from which the panel is drawn must be 
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filled in due proportion from all the precincts of the county. 
It does not appear on the record, by affidavit or otherwise, 
that the county board in selecting the names disregarded 
the rule of equality laid down by the legislature. In the 
absence of such a showing it will be presumed that they 
were properly distributed between the several precincts. 
It however appears from a copy of this list set out in the 
record that it contained only fifty-nine names. The stat- 
ute requires that the commissioners shall select sixty names. 
It has been frequently declared by this court that the pro- 
visions of the statute relating to the selection of grand and 
petit juries are mandatory and must be strictly followed. 
(Burley v. State, 1 Neb., 397; Prewit v State, 5 Id., 377 ; 
MeElvoy v. State, 9 Id., 157; Clark v. Saline Co., Id., 516 ; 
Barton v. State, 12 Id., 260.) 

No objection was made in the court below that the list 

from which the jurors were drawn did not contain the 
_requisite number of names. The sole objection there made 
related to the inequality of the selection, and that was 
raised for the first time in the motion in arrest of judg- 
ment. This was too late. It should have been taken he- 
fore the trial, by motion to quash the panel. ‘The defend- 
ant waived all errors in the manner of selecting the jury. 
(McLlvoy v. State, 9 Neb., 157.) 

Exceptions were taken by the defendant’s attorney to the 
4th, 7th, 8th, and 9th paragraphs of the charge of the 
court. All but the 9th recognize the doctrine that a girl 
under the age of fifteen years is incapable of consenting to 
an act of sexual intercourse, and that in a prosecution for 
an assault upon such a child with intent to commit a rape, 
whether or not she consented to the assault was not ma- 
terial. What we have said in discussing the snfficiency of 
the information, disposes of the criticismsmade upon these 
instructions. ; 

The ninth instruction was in these words: “You are 


instructed that, in determining the weight to be given to 
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the testimony of the different witnesses, you should take 
into account the interest or want of interest they have in 
the case, their manner on the stand, the probability or im- 
probability of their evidence, with all other circumstances 
in evidence before you which can aid you in weighing their 
testimony. The law gives the defendant a right to testify 
in his own behalf, and the defendant in this case has testi- 
fied as a witness, and you should weigh his testimony as 
you weigh that of any other witness. Consider his inter- 
est in the result of the case to him, his manner, and the 
probability or improbability of his evidence, and give it 
such weight as you consider it entitled to in view of all 
the facts and circumstances proved in the trial.” 

It is urged by counsel that “the instruction was equiva- 
lent to telling the jury to disregard the testimony of the 
defendant, and that it was a usurpation by the judge of 
the power of the jury in determining the weight to be 
given the evidence.” This criticism is without merit. In 
determining the weight to be given to the testimony of the 
defendant, the jury had the right to take into consideration 
his interest in the result of the trial, and it was not error 
to so inform the jury. (St. Louis v. State, 8 Neb., 405.) 

It is claimed that neither Pearl Mitchell nor her brother 
Ralph had sufficient knowledge of the nature of an oath 
to entitle them to testify as witnesses in the case against 
the accused. At the date of the trial Pearl was eleven 
years old and Ralph nine. Both were examined as to 
their competency to testify, and from their examination 
contained in the record it clearly appears that each had the 

‘capacity to understand the nature and obligations of the 
oath they had taken, and were competent witnesses. No 
fixed rule can be laid down as to the age a child must be 
to entitle it to testify as a witness in a court of justice. 
The question of competency of a person to be a witness 
must be left to the sound legal discretion of the trial judge, 
leaving to the jury to determine the credit that ought to be 
given to the testimony. . 


256 NEBRASKA REPORTS. [ Vou, 31 


Durrell y. Todd. 


It is claimed that the verdict is not supported, by the 
evidence. To establish the offense charged in the informa- 
tion it was necessary for the prosecution to establish that 
the accused assaulted the prosecutrix and intended to have 
sexual intercourse with her. The testimony introduced by 
the state fails to show that the defendant attempted to 
gratify his passions upon the person of the child or that he 
had any such intention. If the testimony of the child is 
believed the defendant committed an indecent assault, but 
the circumstances detailed by her upon the witness stand 
fail to establish that he either attempted or intended to 
have sexual intercourse. ‘The defendant in his testimony 
denies having made any assault. Evidence of his previous 
good character was given, and no witness was called to 
disprove the same. We are clear in the opinion that the 
verict is unsupported by the evidence. The judgment is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


AMERIcus V. DurRELL v. ALVIN Topp. 
[FILED JANUARY 22, 1891.] 


1, Instructions given and refused examined and considered, and 
held, properly given and properly refused. 


2. The evidence examined and considered, and held, that the judg- 
ment is excessive to the amount of $132, which the defendant 
is required to remit or judgment reversed, but upon remittitur 
being filed within the time limited the judgment to stand af- 
firmed as. modified. : 


Error to the district court for Cass county. Tried be- 
low before CHAPMAN, J. 
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Beeson & Root, for plaintiff in error, cited: Hall v. 
Strode, 19 Neb., 658; Mutual Hail Ins. Co. v. Wilde, 8 Id., 
427; Paine v. Kohl, 14 Id., 580; Lincoln v. Holmes, 20 
Id., 39; Deitrich v. Hutchinson, Id.,52; Hainer v. Lee, 12 
Id., 452; Romberg v. Hughes, 18 Id., 579; Hale v. Wig- 
ton, 20 Id., 83; Aultman v. Stichler, 21 Id., 72; Aultman 
v. Reams, 9 Id., 487; Long v. State, 23 Id., 33. 


A, N. Sullivan, andl H. D. Travis, contra, cited: Ault- 
man v. Stichler, 21 Neb., 72; Cheney v. White, 5 Id., 261; 
Bank v. Morrison, 17 Id., 345. 


Coss, Cu. J. 


On April 3, 1889, the plaintiff in error filed his peti- 
tion in replevin against the defendant in error in the dis- 
trict court of Cass county, alleging that by reason of the 
ownership of a certain promissory note and chattel mort- 
gage to secure it, given by defendant on April 17, 1886, to 
R. J. Doom, from whom he purchased the note in the 
usual course of trade, before it matured, for a valuable 
consideration, and without notice of any equities between 
the original parties to it, he is entitled to the possession of 
the personal property described in the mortgage. 

The answer is a general denial. 

The officer to whom was delivered the order of replevin 
succeeded in finding but a small portion of the mortgaged 
property, described and appraised as follows: 


One bay Norse Colts.s; sacs cedetepescenviatenoastncvereeaces $100 
One dark brown mare ......ceccseccceeceeeereesenesecencees 35 
One DAY MALE. .esrecerccorececccsssarueeendedessvsececventes 116 
ONE LOAN COW ...sccsecssecrecer tense scesseusecsseseeresectes 27 
One black horse colt..........ccesesesseeseseceeeeeecesesees 125 
One mower, complete ............cccsccececeecsseeseeesoeses £0 
One sulky hay rake wo... scseccesessenscceespeeas tenes 10 
One 16-inch stirring plow ...........ceeeeee sees i Waaa tea ial 3 


17 
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One Cultivator sccsiscessiieeteccns Bede cebes bebeia nines atec’ss $2 
Two sets double harness... .......cccescscocesccsvevevececs eo 5. 
Two calves, INCrease .....ccsscscecscetercencscsscnsceeeecece 5 


otal2 sees tekebtevessioltcecsneesoeees Ser eskee eee aa! 


The case was ‘tried to a jury on the 24th day of Octo- 
ber, 1889. The jury found that the right of property and 
right of possession thereof at the commencement of this 
action was in the defendant; that the value of said prop- 
erty was $4142, and that defendant had sustained $100 dam- 
ages by reason of the detention of said property. Motion 
for a new trial was duly filed, argued, and overruled, to 
which plaintiff duly excepted. The court entered the fol- 
lowing judgment on the verdict: “That the defendant re- 
cover ,of and from said plaintiff the possession of the 
property replevined in this action or the value of the same, 
amounting to the sum of $442, and also his damages for 
the unlawful detention of said property as heretofore by 
the jury found due herein, together with interest thereon 
at the rate of seven per cent per annum, and also his costs 
in and about this suit in that behalf expended, taxed to the 
sum of $60.89, for which execution is hereby awarded.” 
Plaintiff duly excepted and now brings the cause to this 
court on error. 

1, That the court erred in giving of its own motion in- 
structions 1, 2, 3, 4, and 6. 

2. In refusing to give instructions 1, 5, and 8, for the 
plaintiff. 

3. In not instructing the jury fully as to the issues of 
the case. 

4. In overruling the motion for a new trial. 

5. In entering judgment on the verdict giving defend- 
ant an alternative judgment for the return of the property 
or its value, $442, and for $100 damages whether the prop- 
erty was returned or not. 

6. The judgment is not sustained by sufficient evidence. 
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The evidence on the trial supports the allegation that 
the defendant made his promissory note April 17, 1886, 
for $200, payable October 16, 1886, to the order of R. J. 
Doom, with ten per cent interest from maturity, secured by 
a chattel mortgage on the property set forth, for the pay- 
ment of $200 October 16, 1886; $17.25 due October 17, 
1886 ; $50 due October 18, 1886. On this note is in- 
dorsed the payment of interest to December 16, 1886, also 
to December 16, 1887, and to February 16 and August 
16, 1888; also indorsed “paid on this note $68.85.” 

The evidence tends to prove that the note for $200, be- 
fore it was due, was transferred to the plaintiff, who left it 
in the hands of Doom Brothers, of Ashland, the firm con- 
sisting of R. J. Doom, the payee, and W. G. Doom, agents 
of the plaintiff, to receive payments of interest thereon ; 
that the defendant was not informed and did not know that 
the note had been transferred by R. J. Doom, or that the 
plaintiff had any interest in it; that the several indorse- 
ments of interest paid on the note were made at the rate of 
two per cent per month on the principal of the note, in 
each instance in advance ; that the payment of $68.85 was. 
made by the defendant February 1, 1888, and that on 
April 21, 1888, the defendant sent to Doom Brothers by 
due course of mail, $100 ina sight draft payable to his 
order, and indorsed to them to apply on the note, and also 
on August 15, 1888, a second draft to his order, and in- 
dorsed to them to be applied on the note, for $31.15; that 
Doom Brothers received the drafts and converted them to 
their own use without applying the amounts to the pay- 
ment of the note. These payments appear to have been 
sufficient, and it is testified by defendant that they paid off 
the note in full, to say nothing of the usurious interest paid, 
which would be legally appliable to the principal. 

There is evidence of further transactions between the 
parties, introduced by the plaintiff, which is not deemed 
important to te here considered. 
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The first error assigned is as to the propriety and suffi- 
ciency of the following instructions to the jury: 

1. The issues presented by the evidence are simple: Is 
the defendant entitled to a credit upon the note of the two 
payments of $100 April 28, 1888, and $31.15 August 15, 
1888, paid to Doom Brothers with instructions to apply 
the same to the note. 

2. If the defendant is entitled to such credit, the plaint- 
iff cannot maintain the present action, because the note 
would be the property of defendant, and the plaintiff would 
be fully satisfied by such payments. 

3. If you find that Doom Brothers were the agents of 
the plaintiff, and reccived the payments by defendant, 
which are admitted to have been received by Doom 
Brothers, with instructions from defendant to apply the 
same upon the note, as a matter of law defendant would 
have the right to have the same credited on the uote, and 
the agents would not have the right to apply the payments 
otherwise than as directed by defendant. 

4, If the plaintiff intrusted the note to Doom Bros. with 

‘authority to collect the same, and receive money in pay- 
ment for it, and they in pursuance of such authority 
received the payments for the purpose of applying it upon 
the note, such acts on the part of plaintiff and the agents 
would constitute Doom Bros. the plaintiff’s:- agents, and 
they would be bound to apply such payments in satisfac- 
tion of the note. 

6. If you find for the defendant, you will find the value 
of the property in controversy, which is admitted to be 
$442, and will award the defendant the amount of dam- 
ages which you find from the evidence he has sustained by 
reason of the detention of his property from his possession, 
and you are instructed that the measure of his damages, if 
you find he has sustained any, will be the value of’ the use 
of the property taken and retained from his possession 
from the time of the commencement of this action to the 
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present time, and any depreciation of value to said prop- 
erty during such time, if any be shown by the testimony. 

These instructions are believed to have fairly and suffi- . 
ciently presented the law of the case, according to the facts 

_ in evidence, and involved no error. 

The second error assigned of refusing to instruct the 
jury as requested by the plaintiff: 

1, If you find there is anything due the plaintiff on 
the note secured by chattel mortgage your verdict should 
be for the plaintiff. 

“5. You are instructed that where a party claims dam- 
ages he is entitled to recover only such as he proves has 
been inflicted on him, and not such as he may think he has 
suffered. 

“8, If you believe from the evidence that the defendant 
sent Doom Bros. certain sums of money with instructions 
‘to apply the same on the note, and that they refused to 
make such application, and demanded that such sums 
should be applied on an open and unsecured account held 
by them against the defendant, who afterwards agreed to 
have such sums applied on such account, then the payments 
would not be made on the note in controversy in this suit 
unless the plaintiff should elect to treat it as.a payment 
and look to Doom Bros. for the same,” is overruled, for the 
reason that neither of the propositions of the plaintiff in 
error’s request was warranted by the evidence at the trial, 
and all were, therefore, properly refused by the court. 
"As to the value of the property replevied there is in the 
record what purports to have been an agreement between 
the parties “that the appraised value of the property, $442, 
should be taken as the true value, and that of each item of 
the whole as true.” It is to be said that this stipulation 
does not bear any signatures, but appearing as a part of 
the record must be accepted as such. There is, however, 
evidence tending to prove that one cow valued at $27 and 
two calves at $5 had been restored to defendant, and were 
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in his possession at the time of the trial. We are of the 
opinion also that the damages of $100, of verdict and 
judgment, is not sustained by the evidence. These sums, 
amounting to $132, should have been deducted from the 
judgment, which is reversed unless the defendant shall, 
within sixty days from the filing of this opinion, enter a 
remittitur in this court for said amount from the date of 
judgment, whereupon the judgment will be modified to 
draw interest at the rate of seven per cent from rendition 
to satisfaction, and thereupon is 


AFFIRMED. 


THE other judges concur. 


In RE QU#RE OF THE PROCEDURE OF THE Two 
Houses oF THE LEGISLATURE IN CONTESTS OF 
THE ELECTION OF EXECUTIVE OFFICERS, 


[FireD JANUARY 27, 1891.] 


1. Legislature: Conrest Procrkepines: JoINT RESOLUTION: 
SIGNATURE OF EXecurive. The last clause of section 4, and 
section 15 of article 5 of the constitution, and the last clause of 
section 77 of chapter 26 of Compiled Statutes construed, and 
held, that the passage and adoption by the legislature, in the 
manner provided by law, of a concurrent resolution fixing a day 
for the uniting of both houses to determine by joint vote con- 
tested elections for officers of the executive departments, its 
signing by the presiding officer of each house, its presentation to 
and approval by the governor, or in case of his return of the same 
with objections within five days, Sundays excepted, its recon- 
sideration and approval by three-fifths of the members elected 
to each house, are indispensable proceedings to the legality of a 
joint meeting of the two houses to determine contested elections. 


Held, Applicable to the procedure contesting the 
election of persons declared elected to the offices of governor 
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and lieutenant governor, who have qualified and entered upon 
their duties, and applicable to all other executive Officers. 


3. “A casus omissus in a statute cannot be supplied by a court 
of law, for that would he to make laws.” (Butler, J., in Jones v. 
Smart, 1T. R., 51.) 


QuzreE submitted by legislature as to constitutionality 
of contest proceedings under a joint resolution not signed 
by governor and lieutenant governor. 


Lamb, Ricketts & Wilson; Allen, Robinson & Reed, and 
V. O. Strickler, for constitutionality of such proceedings. 


J.C. Cowin, and Charles L. Hall, contra. 


The following resolutions were presented to the court 
by a committee of the joint session of the two houses of 
the legislature, requesting the opinion of the court thereon: 


“WHEREAS, There are certain members of this joint 
convention in doubt as to the constitutionality of our pro- 
cedure, without the signature of the de facto governor and 
lieutenant governor of the state to the joint resolution by 
which we are convened, and 

“ WHEREAS, There is a general desire among such mem- 
bers to have the construction of the honorable supreme 
court upon the matter, therefore, be it 

“ Resolved, That the speaker of the house appoint a 
committee of three to wait upon the honorable judges of 
the supreme court and ask for an immediate opinion upon 
the following questions, to-wit: 

‘To the honorable the supreme court of the state of Ne- 
braska: 

“Beit Resolved, By the senate and house of representatives 
of the state of Nebraska, sitting at a joint convention under 
section 4, article V of the constitution of said state, to try 
certain contests for the executive offices named in section 
1, article V of the constitution, as follows: 
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“Wrerkas, A question has arisen as to the constitu- 
tional right of this joint convention to proceed with the 
trial of certain contests for the several executive offices 
named in section 1, article V of the constitution of Ne- 
braska, without the joint or concurrent resolution therefor 
being first signed by the governor of the state, therefore 
be it 

“ Resolved, That the opinion of the supreme court of 
the state of Nebraska be and the same is hereby asked upon 
the following questions: 

“First—Where a contest is pending before this joint 
convention, convened in the manner and for the purpose 
aforesaid, for the office of governor of the state of Ne- 
braska, and the contestee therefor is the acting or de faclo 
governor of the state, is it necessary to the constitution- 
ality or validity of the resolution therefor named in sec- 
tion 77, chapter ‘28 of the Compiled Statutes, that such 
resolution shall first be signed or approved under section 
15, article V, of the constitution of this state by said act- 
ing or de facto governor? 

“Second—If such resolution should be presented to the 
acting or de facto governor of this state, he at the time 
being a contestee for the office of governor, which is to 
be determined by this joint convention acting under said 
resolution{ and under the constitution and the statutes, and 
he should withhold such resolution or veto the same, would 
this joint convention, notwithstanding that fact, by a ma- 
jority vote, have the legal power to proceed and determine 
said contest under such resolution? 

“Third—Where the office of lieutenant governor is also 
being contested before this joint convention, as provided by 
the constitution and the statutes of the state, would it be 
necessary to the legality of the proceeding of this joint 
convention that the resolution for a joiut convention to try 
the contested election for said office at the same time that the 
contest for the office of governor is to be tried, should be 
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presented to the acting or de facto lieutenant governor for 
his signature, and, if the acting or de facto lieutenant gov- 
ernor should withhold his signature from said resolution or 
veto the same, would this joint convention, notwithstand- 
ing that fact, have a right to proceed to try said contests? , 

“Fourth—Where all of the executive officers named in 
section 1, article V of the constitution, are being contested, 
and the senate and house of representatives have duly passed 
a concurrent or joint resolution fixing the time and place for 
the trial of said contests, as provided by the constitution and 
the statutes, is it necessary to the validity of such resolu- 
tion or the proceedings in such contests that such resolution 
be presented to cither the acting or de facto governor, or 
de facto lieutenaut governor, each of whose offices are being 
contested, and are mentioned and are embraced in said 
resolution? We respectfully ask an early answer to these 
questions. 

“ WHEREAS, This joint convention is meeting by virtue 
of separate motions fixing the time thereof, passed by the 
senate and honse of representatives, as well as by virtue of 
a concurrent resolution; and 

“WHEREAS, Other questions may arise thereunder in 
the minds of many members which may require the opinion 
of the honorable supreme court; therefore, be it 

“ Resolved, By this joint convention that copies of said 
motions and this resolution be transmitted to said court, 
and, under said motions the court be requested to answer 
the following question, to-wit: 

“Was this joint convention the right to sit and determine 
the various contests for executive state offices under said 
motions, regardless of any provisions of a joint or concur- 


rent resolution? 
“Attest: C. H. Pirtre, 


“Secretary of the Senate. 
“ WHEREAS, The house of representatives has been offi- 
cially notified that a contest for each of the several executive 
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offices of the state of Nebraska for the term commencing 
on the first Thursday after the first Tuesday of January, 
1891, is now pending, wherein John H. Powers is con- 
testant and James E. Boyd is contestee for the office of 
governor of the state of Nebraska; W. H. Dech is con- 
testant and T. J. Majors is contestee for the office of lieu- 
tenant governor of the state of Nebraska; C. N. Mayberry 
is contestant and John C. Allen is contestee for the office 
of secretary of state of the state of Nebraska; John Batie 
is contestant and ‘I. H. Benton is contestee for the office of 
auditor of public accounts of the state of Nebraska; J. V. 
Wolfe is contestant and J. E. Hill is contestee for the 
office of treasurer of the state of Nebraska; J. W. Edgerton 
is contestant and George H. Hastings is contestee for the 
office of attorney general of the state of Nebraska; W. F. 
Wright is contestant and A. R. Humphrey is contestee for 
the office of cornmissioner of public lands and buildings of 
the state of Nebraska; and A. d’ Allemand is contestant and 
A. K. Goudy is contestee for the office of superintendent 
of public instruction of the state of Nebraska; and that a 
large amount of testimony has been taken in said several 
contests which is awaiting the consideration of the senate 
and house of representatives in joint convention; therefore, 
be it 

“ Resolved, That Tuesday, the 20th day of January, 
1891, at the hour of 10 o’clock A. M. is hereby fixed for a 
meeting of the senate and house of representatives in joint 
convention to hear and determine said several contests, with 
power to do everything in the premises necessary to the 
full and final determination thereof, and that the senate be 
asked to concur in this resolution. 


“S$, M. Exper, Speaker. 
‘“‘ Attest: Eric JoHNsonN, 


“Chief Clerk. 
“In senate, January 19, 1891, read the third time on 
separate days and passed, CC. H. Pirrne, Secretary.” 
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The following opinion, delivered extemporaneously from 
the bench by the chief’ justice, was reported, and, upon re- 
vision, became the opinion of the court: 


Coss, Cu. J. 


Upon the adjournment of this court last night, I was of 
the impression, and I believe so intimated, that we would 
immediately commence and write out an opinion in the 
regular way upon the propositions submitted. I did not 
expect then to deliver our decision in the manner in which 
it is now proposed to do it; but there are reasons deemed 
imperative why we should announce extemporaneously the 
decision we have come to now, and perhaps take a longer 
time in the preparation of the final opinion than we feel 
at liberty to withhold our decision from the parties inter- 
ested, especially the members of the legislature. 

I may say that we find it a larger question than we, or 
perhaps the public supposed it to be. While this matter 
has been agitating the public of the state and attracting a 
great deal of attention for a month or six weeks, since 
shortly after the election, busy people have not had the op- 
portunity of giving it any of that technical and special 
examination which law questions of importance demand, 
and especially one of this magnitude. 

It will be conceded, I think universally, that the right of 
contest of an election otherwise than by legal proceedings in 
the proper court, is a creature of the constitution and statu- 
tory laws. It has been considered necessary to provide for 
contests by written law at least since the early settlement of 
Nebraska. While yet in a territorial form of government, 
and before the passing into statehood was anticipated as a 
matter of the near future, the legislature of the territory 
provided for this contingency, aud pursuant thereto, the 
statute, a part of which is to be found on page 144 of the 
old revised statutes of the territory, was enacted. 
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Section 29 provides: ‘“ Whenever any elector of this 
territory chooses to contest the validity of an election, or 
the right of any person proclaimed duly elected to the 
office of tevritorial auditor, territorial treasurer, or terri- 
torial librarian, he should proceed in like manner” [the pre- 
vious sections having provided for contests] “in giving 
notice and taking testimony as is provided in case of con- 
test relative to members of legislative assembly, and said 
testimony, when taken, shall be certified by the persons be- 
fore whom the same is taken, with a copy of the notice, to 
the secretary of the territory, who, with the governor and 
United States attorney of the territory, shall open and ex- 
amine the same, and their decision upon the matter shall 
be final.” 

That was the law when we passed from the territorial to 
the state form of government. Under the first constitution 
and on February 27, 1873, the legislature enacted a statute 
upon the subject of elections; section 25 of this act provides 
the method of contesting the election of executive officers. 
That section provides: ‘ Whenever any elector of this 
state chooses to contest the validity of an election, or the 
right of any person proclaimed duly elected to the office 
of governor, secretary of state, state auditor, state treas- 
urer, or other state officer, he shall proceed in like manner 
in giving notice and taking testimony as is provided in case 
of a contest relative to members of the legislative assem- 
bly, and said testimony, when taken, shall be certified by 
the person or persons before whom the same is taken, with. 
a copy of the notice, to the president of the senate, who, 
in open session of the senate, shall open the same, and, 
after due deliberation of the same by the senate, they shal] 
decide which has a right to the office, and their decision 
shall be final.” 

This statute remained the law at the time of the adoptiv:i 
of the new constitution, that under which we are now liv- 
ing. In 1877, the first legislature, after the adoption of 
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the new constitution, passed an act entitled ‘(An act to pro- 
vide for the canvass of election returns in certain cases, and 
to repeal sections 19 and 25 of the act of 1873.” Section 
3of this act provided: “ Whenever any elector of this state 
chooses to contest the validity of an election, or the right 
of any person to be proclaimed duly elected to any of the 
executive offices of the state, he shall proceed in like man- 
ner in giving notice and taking testimony as in cases of a 
contest relative to members of the legislature, provided for 
in section 22 of an act to provide a general election law, 
passed and took effect I*cbruary 27, 1873, and said testi- 
mony, when taken, shall be certified by the person or per- 
sons before whom the same is taken, with a copy of the 
notice to the speaker of the house of representatives, in the 
care of the sccretary of state; and the said speaker shall 
open and publish the testimony at the same time and in 
like manner as he is in this act directed to open and pub- 
lish the returns of said executive officers; the members of 
the legislature shall then by joint vote determine who of 
the persons voted for is elected to the office thus contested, 
and such decision shall be final.” 

This act remained the law nntil the passage of the act of 
1879, entitled ““An act to provide a general election law, 
the procedure relative to contested elections, and the filling 
of vacancies in office,’ which was approved March 1, 1879. 
This is the act under which the proceedings arise which 
have given occasion for this inquiry and this examination 
by the court. The most of these provisions are very famil- 
iar to the gentlemen whom I am now addressing in partic- 
ular, and it will not be absolutely necessary to particularize 
them. 

But special attention is called to section 4 of article 5 of 
the constitution of the state, under which that act was 
passed, and by the light of which it must be considered. 
Section 4 of article 5 reads: ‘“ The returns of every election 
for the officers of the executive department shall be sealed 
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up and transmitted by the returning officers to the secre- 
tary of state, directed to the speaker of the house of repre- 
sentatives, who shall, immediately after the organization of 
the house, and before proceeding to other business, open 
and publish the same in the presence of a majority of each 
house of the legislature, who shall for that purpose assem- 
ble in the hall of the house of representatives. The per- 
son having the highest number of votes for either of said 
offices shall be declared duly elected, but if two or more 
have an equal and the highest number of votes, the legis- 
lature shall, by joint vote, choose one of such persons for 
said office. Contested elections for all of said offices shall 
be determined by both houses of the legislature, by joint 
vote, in such manner as may be prescribed by law.” 

In pursuance of that clause of the constitution, the act of 
the legislature which we are about to consider was passed. 
It seems to have been the second, and it must be presumed, 
the better judgment of the people as represented in the 
legislature of the state; and I may say here that this elec- 
tion law is one of the acts—one of the chapters of the stat- 
ute by which we are now governed—that was arranged by 
the commission that was appointed for the purpose of cod- 
ifying the laws by virtue of the act of the legislature of 
1877. Two of these commissioners, to-wit, Mr. Calhoun 
and General Conner, were members of the convention 
which drafted the constitution, which, upon being submit- 
ted, was ratified by the people of the state; the other 
member, as most of you know, was Mr. Ames of this city, 
all of them lawyers of well known ability. 

So far as I know, or am able to ascertain, the work of 
that commission, especially that which we are now consid- 
ering, was original. I do not find that it was “borrowed,” 
as the term is used, from any other state; possibly it was, 
but my advice is that it was original with the compilers. 
Of course, we must believe that, upon its being reported 
to the governor and by him to the legislature, as the work 
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of that commission, it was duly considered and weighed 
by the representatives of the people, and thus became in a 
double sense the nature and deliberate enactment of the 
people as represented in the general assembly, the legisla- 
ture of the state. ; 

Before we examine this statute, however, I will state 
that in making up our opinion special weight and consid- 
eration must be given to the constitutional provision re- 
quiring that this function of contest should be decided by 
the two houses of the legislature in the manner provided 
by law; and while I concede that that proposition is liable 
to brauch out into a great many considerations, and leads 
to an almost exhaustless field of investigation, or may, yet, 
it is perhaps not necessary that we should follow it into all 
to which it may invite us. 

In the course of the argument yesterday, it was sug- 
gested by one of the attorneys that the procedure of the 
legislature was generally—and the argument was that it 
might be in all cases—regulated by the joint rules of the 
two houses, or by the rule of that house whose procedure 
might be under consideration. Now, in one sense that 
suggestion is undoubtedly true. It is, or was once, the 
universal rule that the laws which are to govern the pro- 
cedure of the legislative bodies and were not the general 
standing laws governing all the people, were to be enacted, 
so to speak, in the shape of rules which they should form- 
ulate and prescribe for themselves. Under that idea it 
was that the legislature in al] the older states, and some of 
the newer ones, were almost unlimited in their field of leg- 
islation. But about forty years ago the idea began to pre- 
vail that the practice of legislative bodies should be con- 
trolled by law in many of the most important things 
which they were called upon to do. Before that time all 
chartered privileges were given out by the legislature with 
scarcely any restriction upon its actions, and at this time, 
in the state of Ohio, where, I believe, this reform started, 
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it was believed that there was too much favoritism. Gen- 
tlemen wrote out charters for incorporations and brought 
them up there, appointing themselves as directors and of- 
ficers of the corporations, and by manipulation before the 
_ legislature were speedily invested with corporate powers. 
And it also transpired that gentlemen met at the capitol 
from various sections of the state, one having a favorite 
measure for the north, another for the east, another for the 
west, and another for the south, neither one of which 
standing alone could command a majority of the legisla- 
ture, but by a combination of those interests they could 
put them all through in a body. Hence it was that it was 
deemed expedient in the amended constitution of that state, 
to be followed by other states which have adopted consti- 
tutions since then, that the power of the legislature to grant 
charters for special incorporations was reserved, and a pro- 
vision adopted by virtue of which general incorporation 
laws were passed placing all men on an equal footing and 
starting everybody out in the race for special privileges. 
Whether wisely or not it is not for me to say, although I 
confess I have a firm opinion on that subject. 

But it was in a line with that thought, with that senti- 
ment, whieh became almost universal in this country, that 
all of those constitutional provisions which provide that 
the title to bills which before that time had been considered 

"a mere matter of form, and up to 100 years ago wee not. 
attached to bills when they passed the legislative bodies, 
but were attached to them by the clerks as a kind of label, 
I say it was in obedience to this sentiment that it was pro- 
vided in later constitutions that no act should contain more 
than one subject, and that should be clearly expressed in 
its title; and the constitutions in many other respcets pro- 
vided especially the manner in which the legislative func- 
tions should be exercised and performed by the legislature; 
and in this, took away largely from these bodies the power 
to regulate their form of procedure, merely by their own 
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rules, which need not go through any of the formsof leg- 
islation. It was in obedience to this change of sentiment 
that our constitution finally provided that all bills and 
joint resolutions should be read on three separate days in 
each house respectively; and also provided that all bills 
should pass by a majority—not of a quorum—which had 
once been the universal rule, but by a majority of all the 
members elected to each house, and that the votes should 
be taken by ayes and noes, and entered upon the journal. 

With these remarks, I come to the section which was en- 
acted in the manner proposed by the commission—enacted 
by the legislature and formally adopted as the law twelve 
years ago—section 77. Bear in mind that this act was 
passed in strict conformity to the constitutional provision 
which I have read: ‘Contested elections for all of said 
offices shall be determined by both houses of the legislature 
by joint vote in such manner as may be prescribed by law.” 
“Upon the reception by such presiding officer of papers 
relating to contested elections, they shall immediately give 
notice to their respective houses that such papers are in their 
possession. Where the papers relate to the contest of any 
executive state officer, the house of representatives shall 
notify the senate, and a day shall be fixed by both 
houses by concurrent resolution, for the uniting of the 
two houses to decide upon the same, in which decision the 
yeas and nays shall be taken and entered upon the jour-. 
nal.” 

Now that section is the law of the land. Its constitu- 
tionality has not been attacked in this court, and until it 
is, it has all the binding force of a constitutional provision. 
If it is attacked, while it is impossible for the court to tell 
what line of thought may be presented, or what authori- 
ties might be shown applicable to the subject, it is almost 
impossible to conceive without such suggestion or argu- 
ment, that it could be held to be otherwise than in strict 
couformity to the requirements of the constitution which 

- 18 
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Ihave read. To make an application of what I have said 
and read to the question which is before us, it is necessary 
to refer to section 11 of article 3 of the constitution, which 
reads: “ Every bill and concurrent resolution shall be read 
at large on three different days in each house, and the bill 
and all amendments thereto shall be printed before the vote 
is taken upon its final passage. No bill shall contain,” ete. 
“The presiding officer of each house shall sign, in the 
presence of the house over which he presides, while the 
same is in session and capable of transacting business, all 
bills and concurremt resolutions passed by the legisla- 
ture.” 

Now, unless we are astray fundamentally in our view 
of this constitution and law, it was essential to the validity 
of a concurrent resolution for any purpose whatever, that 
it should have been signed by the presiding officer of the 
senate, as well as of the house. 

It is suggested, and is a matter of history, that the pre- 
siding officer of the senate is one of the men whose elec- 
tion is contested. It is barely possible that the learned 
men who drafted this statute, and the learned legislative 
representatives of the people who enacted it into a law, 
failed to take into consideration the possibility—perhaps I 
might say the probability —that some time or other in the fu- 
ture history of the state the lieutenant governor’s right to the 
office would be attacked by contest proceedings. Granted 
that they did fail to take that into consideration at all, then 
where are we left? What is the position? If it was clear 
that they did not take that into consideration in the 
passage of the law, then in the wide field of construction 
that is left to the courts, especially those of last resort, the 
wide field of discretion to construe the laws so as to carry 
out the true intent and meaning of the law-makers, would 
we be given the power to so construe their language as to 
carry out what we believe to have been their true intent 
and meaning? 
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I need scarcely say to the able lawyers that I am now 
addressing that no such power exists in the courts in cases 
of casus omissus, If it is true that this contingency abso- 
lutely escaped the attention of the law maker, then it is a 
case unprovided for, it is a casus omissus which cannot be 
supplied by judicial construction. I believe that is the doc- 
trine of the law books. So that even looking at this case 
in the light that if we construed the law in a certain way, 
there would be a failure of the administration of the law, 
and hence considering every doubtful provision so as to 
make the law consistent with itself in all its parts, if that 
were necessary in this case, it would be impossible for any 
court to supply a casus omissus by giving force and effect 
to the language of the statutes when applied to a subject 
about which nothing whatever is said, and which, to all ap- 
pearances, was not in the minds of the legislature at the 
time of the enactment of the law. (See sections 19 and 20, 
Endlich on the Interpretation of Statutes; Potter’s Dwar- 
ris, pp. 199 to 208.) 

But I do not think that we are driven to that considera- 
tion. The mere function of signing a bill, the mere certifi- 
cate on the part of the presiding officer of the senate that 
such a bill has passed the house over which he presides by 
a vote taken by ayes and noes, which is all this signature 
amounts to in this case, is not, in our opinion, such an act 
that the presiding officer would be excused from perform- 
ing by the fact that his personal interests are involved in 
the matter. 

I will grant that there is some distinction between the 
case at bar—the case of the lieutenant governor and the 
resolution now under consideration—and that of a presid- 
ing official called upon to certify to a financial measure, or 
a corporation measure in which indirectly he has an inter- 
est; I will agree there is some distinction to be taken 
there, but in general it amounts to about the same as though 
the gentleman chosen to preside over the senate, who is 
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generally a man of property, and all sorts of interests, is 
being called upon to certify to the passage of a bill chang- 
ing the rate of interest, increasing or diminishing corpo- 
rate power, or almost any other of the material interests in 
which an individual may have an indirect and important 
interest. It is the officer who discharges his duties; he 
discharges them by virtue of the trust reposed in him by 
the people as an officer. 

It is true that his right to act in that official position is at- 
tacked, but it is a well known principle of law, recognized 
by the bar and the people that even a de facto officer’s acts, 
when performed, have all the legal weight and authority of 
those of the regularly elected and installed officer. So that 
it is our opinion that there is nothing in the constitution 
or the laws, or in the feature of the case itself, which made 
it necessary for the lieutenant governor to step down from 
his office and fail to act upon this resolution, Not that I 
insinuate that he did do that at all; I am uninformed offi- 
cially as to that matter, but if such had been the case, if it 
was his duty so to do, if it was his duty to refrain from 
acting in the office to which he has been declared elected, 
and the duties of which he has entered upon and dis- 
charged, in this instance even then there was an alterna- 
tive officer provided by the statute, to-wit, the president 
pro tem. of the senate, who, as [ am at present advised at 
least, could, in the absence of the lieutenant governor, have 
perfor med his functions in all respects. 

Therefore we are of the opinion that the resolution itself 
cannot be taken as evidence of any fact without the signa- 
ture of some one at least purporting to be the presiding 
officer of the senate. 

And it is worthy of consideration that it is due to the peo- 
ple of this state; it is due to the dignity of the proceeding 
which is now going on and which has attracted great atten- 
tion, that a record should be made of these important pro- 
ceedings. A record should be made which will be looked 
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back to as an authority perhaps. Whatever the result of 
these proceedings may be, it will be looked back upon as 
an authority while this state shall stand as one of the in- 
dependent states .of this republic. I need hardly more 
than suggest that a record should be made which may be 
looked back upon with some degree of pride and satisfaction 
by those who are to come after ns. This certainly cannot 
be done unless the forms of law are, to an appreciable extent 
at least, complied with. I have looked upon this branch of 
the case as of perhaps more difficulty, if not of more impor- 
tance than that which is to be considered liereafter, to-wit: 
the necessity of presenting this joint resolution to the gov- 
ernor for his signature, for the reason that the signature 
of the presiding officer of the senate to the joint resolution 
is something which cannot be substituted by any vote, 
even a unanimous one of the two houses of the legislature. 
So that the resolution is either good or bad without the 
signature of the presiding officer of the senate, and finally 
and absolutely so. We have come to tlie opinion that it 
is bad without the signature, at least until it obtains the 
signature of the executive. (Cottrell v. State, 9 Neb., 125.) 

Section 15 of article 5 provides: “Every bill passed by 
the legislature, before it becomes a law, and every order, 
resolution, or vote to which the concurrence of both houses 
may be necessary (except on questions of adjournment) 
shall be presented to the governor. If he approve he 
shall sign it, and thereupon it shall become a law; but if he 
do not approve, he shall return it with his objections to 
the house in which it shall have originated, which house 
shall enter the objections at large upon its journal and pro- 
ceed to reconsider the bill. If then three-fifths of the 
members elected agree to pass the same, it shall be sent, 
together with the objections, to the other house, by which it 
shall likewise be reconsidered, and if approved by three- 
fifths of the members elected to that house, it shall become 
a law, notwithstanding the objections of the governor,” 
etc. 
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Now, I will be pardoned for saying that upon the scant 
consideration which I had an opportunity of giving this 
subject up to the time this resolution of inquiry was pre- 
sented here, I was inclined to think, and: I believe I may 
say the same of my associates from what transpired in con- 
sultation between us upon that matter, that they were of the 
opinion that upon investigation, which we were sensible 
we had not given the subject sufficiently, but that upon 
full investigation it would appear that this kind of a joint 
resolution, such a paper as that which we are now con- 
sidering, need not necessarily be presented to the governor 
atall in any case, and more especially that it need not be in 
a case where the direct object of the resolution was to ques- 
tion the legality of the election of the individual filling the 
executive chair. But I will say that upon such investiga- 
tion as we have been able to give this question since this 
matter was brought before us, we have come to the conclu- 
sion that there is but one answer to this proposition, that 
is applicable to this resolution for the purpose intended, 
notwithstanding the peculiar position in which the occu- 
pant of the executive chair is placed: That it is necessary 
that the joint resolution should be presented to him; that 
it should take the course of all other maiters of legislation 
which the constitution requires shall have either the execu- 
tive approval, or the additional vote which the constitution 
requires. And it is to this thought more particularly that 
our minds have run: whether we are at liberty to put a 
construction other than those pointed out by the commen- 
tators upon the whole statute, and allow the object sought 
to be accomplished to override the words of the law. I 
will not say what the result would be, but it is barely 
possible that if the executive had a final veto, it would 
be almost incumbent upon the court construing this law 
to do violence to the rules of construction in order to reach 
a conclusion other than that to which we have come. But 
fortunately the governor has not a final veto. 
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It is probable, it is almost obviously the primary mean- 
ing of the provision that “contested elections for all of 
said offices shall be determined by both houses of the legis- 
lature by joint vote,” that that joint vote means a constitu- 
tional majority vote. And such is the language applicable 
to the passage of every bill through the two houses, and 
it is supplemented only by this other provision which may 
and does arise in extraordinary cases, that it may meet the 
objection of the executive upon being presented to him, 
and hence be thrown back upon an additional vote and re- 
quired to pass by a three-fifths majority. 

I think that that consideration takes away from the court 
called upon to construe the whole law applicable to this 
question, the argument that they must construe the law so 
that in any event it will not fail of .the purpose for which 
the provisions taken together were enacted. 

Section 15 is copied almost literally from the similar 
clause in the constitution of the United States, with this 
exception: That in that constitution it is divided into two 
parts, the first applying only to bills and matters of primal, 
so to speak, legislation, while the second clause makes it 
also applicable to, using the exact language of this clause, 
“order, resolution or vote.” By some means I had got 
the impression that there was a distinction in the constitu- 
tion of the United States and the practice of congress be- 
tween joint resolutions and concurrent resolutions, and 
upon that idea—and I think some time in conversation I 
have expressed it—I have been of the opinion that follow- 
ing out that supposed distinction might lead to the method 
of construing the law of the question which is now before 
us to the reverse of the opinion at which we have arrived. 

But upon a careful consideration of the authorities, and 
the clauses of the constitution which are applicable, I am 
unable to see that there is any distinction whatever be- 
tween a joint resolution and a concurrent resolution, in 
reference to the necessity of its being presented to the gov- 
ernor. 
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While, as I have already stated, this state and its prede- 
cessor, the late territory of Nebraska, from an early day in 
the history of the latter, have had upon the statute laws, 
and in the case of the former, constitutional provisions, pro- 
viding a tribunal and a special mode of procedure for try- 
ing contests of the election of exccutive state officers. 
Some of our sister states have corresponding constitutional 
provisions and statutory enactments. But many of them 
have not, and there was a day uot far distant in the past 
when none of them had. At that time the law courts of 
the several states were the only tribunals, and the writs and 
proceedure of the common law the only method of trying 
such contests. 

The appropriate action for such purpose was informa- 
tion in the nature of quo warranto, It is of the nature of 
this proceeding that it can only be commenced, and the in- 
formation therefor filed, by leave of the court. The writ 
of quo warranto was never anywhere a writ of right, but 
courts would not arbitrarily refuse to file the information, 
but would exercise a sound discretion according to law. 
(See People, ex rel., v. Waite, 70 Tll., 25, and authorities 
there cited; People v. Tisdale, 1 Douglas [Mich.], 59; 
State v. Brown, 5 R. 1,1; State v. Lehre, 7 Rich. [S. C. 
L.], 234; Commonwealth v. Jones, 12 Pa. St., 365.) 

Keeping in mind that from the beginning up to a com- 
paratively recent period in the history of the states of the 
Union, the only method of trying the title to an office was 
by suit in court, and that neither a citizen as such nora 
claimant to the respective offices could commence such 
suit as a matter of right, the argument suggests itself with 
considerable force in considering the act of the legislature 
involved in this case, that while the constitutional ;-rovis- 
ion which said act was designed to supplement and carry 
out, and the act itself, considered together, do give to any 
elector the absolute right to contest the validity of the 
election of any executive state officer, it may and proba- 
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bly was in the mind of the law-makers that the procedure 
for such contest should contain some safeguard against 
precipitate action, and the remedy, as a strict matter of 
right, might be confined to such cases of plain and obvi- 
ous justice on the part of the contestant, or of force, fraud, 
bribery, or corruption on the part of the contestee, as that 
all preliminary votes necessary to the contestant’s procedure 
should, upon a reconsideration thereof, be passed by a 
three-fifths majority. 

The questions propounded to us are somewhat several, 
and, while the meaning is apparent, there is a little more 
said than need to be, and it could have been presented in 
a more condensed form. 

The conelnsion, however, is that the joint resolution 
should be presented to the occupant of the executive cliair, 
notwithstanding he is the same man who is spoken of in 
the notice and other proceedings of contest. That should 
he fail to sign it, and return it to the house in which it 
originated, with his objections, and upon its reconsideration 
it should fail to receive the vote of three-fifths of the 
members elected, it fails, so far as that proceeding is con- 
cerned. If he fails to return it and it remains the con- 
stitutional time—which I believe is five days—that it then 
becomes a law, notwithstanding his failure to return it, 
unless the legislature by adjournment should prevent its 
return, 

This leads us to the conclusion that the resolution, a 
copy of which is before us, and from which it may be 
gathered that it has passed the two houses and has the sig- 
nature of the speaker of the house, and not that of any 
one purporting to be the presiding officer of the senate, 
and does not purport to have been presented to the execu- 
tive—that the meeting of the legislature in joint conven- 
tion, by virtue of that paper, is not a legal meeting for the 
purpose of heariug and deciding the contests now pending. 

Furthermore, there appears in these papers copies of 
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resolutions that passed each house for the same purpose. 
We must say that in neither of these papers, nor the three 
papers combined, is found sufficient authority for the dis- 
charge of the functions of contest by the joint convention. 

I believe we were asked to say—at least we feel called 
upon to say in response to something that was said by 
counsel—that so far as this resolution is concerned, if it 
were not for the fact that it fixes a day, I believe the 20th, 
on which the two houses should meet in joint convention; ° 
if it were not for that fact, it could be presented to the 
lieutenant-governor and with his signature could be pre- 
sented to the governor and thus evade the necessity of 
further time in again passing the resolution through the 
two houses, as it seems to require several days; but as it 
is, it certainly could not answer the purpose without an 
amendment changing the time of meeting to some future 
day, and it would be policy in all events to set that time 
far enough in advance to give not only the two houses an 
opportunity to pass upon it on the three several days, if it 
is deemed necessary to repass it, but also to allow the gov- 
ernot the time constitution gives for its consideration and 
return, if he desires to occupy the full time. 


THE other judges concur. 


CoronraL & U.S. Morteace Co., APPELLANT, v. 
ABSALOM FOUTCH ET AL., APPELLEES. 


[FILED JANUARY 27, 1891.] 


Complete Record: Waiver. Under section 444 of the Code it is 
the duty of the clerk to make a complete record of a case a8 
soon as it is finally determined unless such record or some part 
thereof be duly waived. To constitute a waiver of such record 
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it is necessary that both the plaintiff and defendant, at the 
term in which the final judgment is rendered, agree that no 
such record shall be made. 


APPEAL from the district court for Holt county. Heard 
below before HoPEWELL, J. 


Frank MeNulty, for appellant, cited: Sutcliffe v. State, 
18 O., 469; Lessee of Morganv. Burnet, 18 Id., 535; Les- 
seeof Mitchell v. Hyste, 7 Id., 257; Newman v. Cincinnati, 
18 Id., 323. 


HT. M. Uttley, contra, 


MaxwELL, J. 


The question to be determined in this case is, Can the 
plaintiff in an action of foreclosure where default is made 
by all the defendants, and after decree by the district court 
upon the pleadings, waive the making of a complete record 
of the proceedings had in said cause, by filing in the court 
with the clerk at the time of the trial and decree, or at any 
time thereafter, a written notice of the waiving of a com- 
plete record? 

Section 444 of the Code provides that: 

“The clerk shall make a complete record of every cause 
as soon as it is finally determined, unless such record, or 
some part thereof, be duly waived. 

“Sec. 445. He shall make up such record in each cause, 
in the vacation next after the term at which the same was 
determined, and the presiding judge of such court shall, 
at iis next term thereafter, subscribe the same. 

“Sec. 446. The records shall be made up from the pe- 
tition, the process, return, the pleadings subsequent thereto, 
reports, verdicts, orders, judgments, and all material acts 
and proceedings of the court; but if the items of an ac- 
count, or the copies of a paper attached to the pleadings be 
voluminous, the court may cr.ler the record to be made by 
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abbreviating the same, or inserting a pertinent description 
thereof, or by omitting them entirely. Evidence must not 
be recorded. 

“Sec. 447. When the judicial acts or other proceedings 
of any court have not been regularly brought up and re- 
corded by the clerk thereof, such court shall cause the same 
to be made up and recorded. within such time as it may di- 
rect. When they are made up, and upon examination 
found to be correct, the presiding judge of such court shall 
subscribe the same. 

“Sec. 448. No complete record shall be made: First— 
In criminal prosecutions where the indictment has been 
quashed, or where the prosecuting attorney shall have en- 
tered a nolle prosequi on the indictment. Second—TIn cases 
where an action has been dismissed without prejudice to a 
future action. Third—In actions in which, in open court, 
at the term at which the final order or judgment shall be 
made, both parties shall declare their agreement that no 
record shall be made.” 

The court below held that the plaintiff alone could not 
waive a complete record. To authorize such waiver it is 
necessary that both the plaintiff and defendant waive the 
same. The object of a complete record is to preserve in a 
permanent form the petition, process, return thereon, and 
the pleadings subsequent thereto, together with the verdict, 
report, order, judgment, and all material acts and proceed- 
ings of the court in the action. This frequently becomes 
important to the defendant in order to determine what was 
at issue and the points decided. Otherwise, in case of loss 
of papers the rights of the party might be prejudiced.. The 
statute seems to require a complete record in every case un- 
less waived by both the plaintiff and defendant at the term 
at which the final order or judgment is rendered. As no 
waiver of both the parties is shown in this case the judg- 
ment of the court below is right and is 

AFFIRMED. 

THE other judges concur, 
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(FILED JANUARY 27, 1891.] 


1. Review: Evipryce: Must BE PRESERVED IN BILL or Ex- 
CEPTIONS. Where affidavits or other evidence are used on the 
hearing of a motion for a change of venue in the district court, 

‘such evidence must be preserved in a bill of exceptions to be 
available in the supreme court. 


2. Mechanics’ Liens: AssigNMENT: Res ADJUDICATA. Where 
certain lien-holders had assigned their liens to one H., who 
brought an action thereon in his own name and obtained judg- 
ment, which judgment was afterwards reversed in the supreme 
court and the cause remanded for further proceedings, whereupon 
one of the lien-holders brought au action on his own account 
in his own name, held, that the judgment of the supreme 
court was not a bar to the action, 


3. Review. The evidence upon the material points being conflict- 
ing and nearly equally balanced, the judgment is affirmed. 


Error to the district court for Douglas county. Tried 
below before HorpEwett, J. 


D. Van Elten, for plaintiff in error. 
Francis A. Brogan, contra, 
MAxweELt, J. 


This action was brought in the district court of Doug- 
Jas county by the defendant in error against the plaintiff 
in error, the cause of action being set forth in the petition 
as follows: “The plaintiff complains of the defendant for 
that at the time stated in the following account he fur- 
nished the defendant with the following materials and 
labor : 
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“Emma L. Van Etten to Henry A. Kosters, Dr. 
1—14/32 2—14/31 
March 22, 1884, to reglazing two lights of glass $2 75 
April 24, 1884, to seventy yards oak graining 


BE EOC, valor cialepavendeae tends naan avereniay dau edeite 28 00 

April 24, 1884, to 105 yds. walnut graining at 
BO Cie cvenscusctetieodess's see vsnes ve teateexesdneineses 47 25 
April 26, 1884, to mulch Beni transoms......... 2 50 

April 26, 1884, to painting house as per con- 
PEACE oc isreis pistun-vieecuneniass vention D wecawnens 126 50 
April 30, 1884, to kalsomining.........cc.ccceeeeee 6 00 
$213 00 


“Which materials and labor expended were furnished the 
said defendant at her request, through the agent, David 
Van Etten. ‘he prices affixed to the respective items in 
said account are the reasonable prices and value thereof, 
and said goods are of the aggregate of $213, no part of 
which has been paid. There is now due from the defend- 
ant to the plaintiff thereon the sum of $213, together with 
interest thereon at seven per cent per annum from May 1, 
1884, for which, with costs of this action, the plaintiff 
prays judgment.” 

The original copy of the petition filed in this court 
showed the fourth item to be but $25.50. The defendant 
in error, however, suggested diminution of the record, and 
a certified copy of the petition was thereupon sent by the 
clerk of the district court and filed in this case, containing 
the items as above. To this petition Mrs. Van Etten filed 
an answer in which she alleges “that on the 7th day of 
August, A. D. 1884, an action was commenced in the 
district court of Douglas county against the defendant for 
the foreclosure of certain mechanics’ liens, by one George 
A. Hoagland, among which liens, for the foreclosure of 
which the said action by George A. Hoagland against the 
defendant herein was brought, was the same claim as is set 
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forth in the plaintiff's petition, and for and upon which 
this action is brought, said claim having been previous to 
the commencement of the said action by Hoagland against 
defendant as aforesaid by the plaintiff herein assigned to 
the said Hoagland, and as such assignee of the plaintiff 
herein and others said first named action was brought, pros- 
ecuted, and is yet undecided and is pending. The plaintiff 
below in his reply denies that Hoagland was the owner of 
the claim. 

On the trial of the cause the court found that the de- 
fendant below was indebted to the plaintiff below in the 
sum of $286.30 and rendered judgment accordingly. 

A number of errors are assigned in this court. . 

First—That the court erred in not changing the venue 
on the application of Mrs. Van Etten. This question can- 
not be considered because the evidence upon which the mo- 
tion was based is not certified in a bill of exceptions, This 
is necessary in all cases where it is sought to review a 
motion for a change of venue based upon affidavits or other 
evidence. In no other way has this court any assurance 
that the evidence presented to it is the same as that pre- 
sented to the trial court. We cannot review this question, 
therefore. 

Second—It is objected that George A. Hoagland is the 
assignee of this claim and that therefore the defendant in 
error cannot maintain the action. 

The testimony tends to show that the defendant in error, 
together with Hoagland and other persons, had performed 
labor and furnished material for the erection of a dwelling 
house for the plaintiff in error; that the several claimante 
for work and labor, etc., on said building had assigned the 
same to Hoagland, who brought an action in the district 
court to foreclose his and their liens. 

The plaintiff in error, however, contested the right of 
Hoagland to maintain the action upon other claims than 
his own. The judgment of the district court was reversed 


’ 
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in this court and afterwards the judgment modified to per- 
mit Hoagland to assume the whole interest in the claims 
and proceed with the action. Upon the reversal of the 
case, however, the defendant in error brought an action in 
his own name upon his account, and this is the case which 
is before us for review. The judgment in the case of 
Hoagland v. Van Eten was no bar to this action, and hence 
did not defeat the plaintiff’s right. 

Third—There is a direct conflict in the testimony 
upon a number of material points, the principal one being 
that the contract of the defendant in error was made with 
one Hayden, who had contracted to erect the building in 
controversy. “Upon this point the plaintiff in error and 
her husband both testified that the contract was made with 
Hayden, while the defendant in error and Hayden both 
testify that the contract was not so made. The defendant 
in error also testifies that the contract was made directly 
with David Van Etten as agent for his wife, and this testi- 
mony is corroborated to such an extent that the trial court 
was justified in finding, as it must have done, that this fact 
was established. 

There is also a conflict as to certain portions of the work, 
but it is impossible to say that the finding of the trial court 
was wrong. The work seems to have been faithfully per- 
formed to the satisfaction of all parties and the charges do 
not appear to have been excessive. There is no error in 
the record and the judgment is 


AFFIRMED. 


TE other judges concur. 
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E. M. LatHrope v. Jonny McBripe. 
[FILED JANUARY 27, 1891.] 


Voluntary Payment: Homesreap: Liens. One L. brought an 
action of replevin against B. & C.,and on the trial failed to appear, 
when judgment was rendered by default in favor of the defend- 
ants for a return of the property, or in case a return could not be 
had, for the value thereof, being $85.89. A transcript of this 
judgment was thereupon filed in au adjoining county in which 
L. had a homestead under the laws of the United States. After- 
wards L, sought to obtain a loan upon his homestead by execut~- 
ing a mortgage thereon, but the person who furnished an abstract 
of title certified that the judgment was a lien on the homestead, 
and L. being unable to obtain a loan on such abstract, paid the 
‘judgment under protest, ‘‘and demands to have the same held 
pending action in error of Knox county, Nebraska.’’ The judg- 
ment in Knox county was afterwards affirmed. In anaction by 
L. against the clerk of the district court to recover the money 
paid on the judgment held, First, that the judgment was 
not a lien on the homestead; Second, that the payment was 
voluntary on a lawful debt and could not be recovered from the 
clerk of the district court. 


Error to the district court for Holt county. Tried be- 
low before Krxxam, J. 


HT, M. Uttley, for plaintiff in error, cited, contending 
that the payment was not voluntary and could be secovered 
back: Fargusson v. Winslow, 25 N. W. Rep., 942; Shaw 
v. Woodcock, 7 Barn. & C. [Eng.], 73; Parker v. Ry. Co., 
7 Eng. Law & Kq., 528; Elliott v. Swartwout, 10 Pet. 
[U. S.], 137, 156; Cobd v. Charter, 32 Conn., 358; Chase 
v. Dwinal, 7 Greenl. [Me.], 184; Chamberlain v. Reed, 13 
Me., 357; Scholey v. Mumford, 60 N. Y., 498; Briggs v. 
Boyd, 56 Id., 289; Beckwith v. Frisbie, 32 Vt. 559; 
Lafayette R. Co. v. Pattison, 41 Ind., 312; Hackley v. 
Headley, 45 Mich., 569; Chandler v. Sanger, 114 Mass., 
364; Bates v. Ins. Co., 3 Johns. Cas,, 288; Smith v. Brom- 

19 
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ley, Dougl., 695; Adams v. Reeves, 68 N. Car., 134; Briggs 
v. Lewiston, 29 Me., 472; Grim v. School Dist., 57 Pa, St., 
433; First Natl. Bank v. Watkins, 21 Mich., 483; Hall 
v. Shultz, 4 Johns. [N. Y.], 240; Silliman v. U.S., 101 U. 
S., 465; Vynev. Glenn, 41 Mich., 112. 


E. P. Weatherby, contra. 
- MAXWELL, J. 


In December, 1886, the plaintiff began an action against 
George E. Cheney and John Benedict before a justice of 
the peace of Knox county, and on the trial the following 
proceedings were had as appear from the transcript : 

“December 23, 1886, at 10 o’clock in the forenoon, case 
called, plaintiff failing to appear, and after waiting one-hour 
and having been called three times in open court he is 
adjudged to be in default. Jury being waived by defend- 
ant he proceeds to trial to the court, and after hearing evi- 
dence offered by the defendant, to-wit, Nos. 2, 3, and 4, I 
find that the right of property and right of possession of 
said property when this action was commenced was in the 
defendant, and I assess the value of said property at the 
‘sum of $85.89. It is therefore considered by me that the 
said defendant have a return of said property taken on said 
writ of replevin, or in case a return of said property cannot 
be had that he recover of said plaintiff the value thereof, 
assessed at $85.89, and costs of said suit.” 

The case was taken on error to the district court by the 
plaintiff, where, on the 23d day of May, 1888, thejudgment 
was affirmed. , 

A transcript of the judgment of the justice was filed in 
the office of the clerk of the district court of Holt county 
in February, 1887. At that time the plaintiff possessed a 
homestead in Holt county and soon afterwards desired to 
obtain a loan on such homestead. The person who fur- 
nished an abstract of title seems to have considered the 
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judgment a lien on the homestead, and hence certified that 
fact in his abstract. As the plaintiff was unable to procure 
a loan with a cloud upon the title to the land, he, through 
one Dryton, paid to the clerk of the district court of Holt 
county the amount of the judgment and costs and received 
a receipt therefor as follows: 
*  «Q’Nei, Nes., March 17, 1887. 

“Received from John Dryton the sum of one hundred 
and nine and =; dollars, in full payment of judgment 
filed by Geo. E. Cheney and John Benedict v. E. M. La- 
thrope. Said judgment was paid by said John W. Dryton 
for E. M. Lathrope as agent, and pays said sum under pro- 
test and demands to have same held pending action in er- 
ror of Knox county, Nebraska. 

“Joun McBripz, 
“Clerk of District Court. 
“By J. H. Mereprru, Deputy.” 

This action is brought against McBride to recover the 
money paid upon said judgment. The court below found 
the issues in favor of the defendant and dismissed the ac- 
tion. In this we think it did right. The, judgment was 
not a lien upon the homestead, and, no doubt, had an action 
been brought for the purpose of removing the apparent 
cloud, it would have been sustained—probably at plaintiff’s 
cost. The plaintiff, however, did not resort to this pro- 
cedure, but chose the more expeditious way of paying the 
judgment. This was a voluntary payment and cannot be 
recovered back. So far as appears the plaintiff was justly 
indebted in the amount claimed, and the fact that the judg- 
ment was afterwards affirmed in the district court, and no 
attempt made to have such judgment reviewed in the su- 
preme court, shows that he was satisfied therewith. He 
certainly has no cause of action against the clerk of the 
district court of Holt county. 

The judgment is 


AFFIRMED. 
THE other judges concur, 
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GrorGE A. HoaGLanD, APPELLEE, v. EMMa L. Van 
ETtreN ET AL., APPELLANTS. 


[FILED JANUARY 27, 1891.] 


1, Amendment: Costs. One H. was permitted to file an amended 
petition upon payment of costs. He paid alarge amount of 
costs and filed an amended petition on which the case was tried 
and a decree rendered. Held, That as the court below had 
deemed the order of the court as to payment of costs satisfied 
by trying the cause and rendering a decree, if more costs were 
still due, the remedy of the defendant was a motion to retax, 
and that should additional costs still be due from the plaint- 
iff it would not be cause for the reversal of the judgment. 


2. Mechanics’ Liens: AssIGNMENT: FoRECLOSURE. One H. 
brought an action to foreclose a mechanic’s lien and there being 
a number of small liens against the same property they were 
assigned to him and an action brought thereon in his own name. 
Held, That as the assignment of such liens was in the interest 
of economy not only on behalf of the lien-holders but also on 
behalf of the defendant, therefore an order of the court continu- 
ing such liens in force and permitting the plaintiff to acquire 
the beneficial interest as well as the legal title would be sus- 
tained. 


3. Review. Where the proof is conflicting and of such a character 
as to leave it uncertain what the facts are, the finding of the 
trial court ordinarily will not be disturbed. 


4, The judgment is in conformity to the proof and there is 


no inaterial error in the record. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


D. Van Etten, for appellant. 
Switzler & McIntosh, contra. 
MaxweELt, J. 


This is an action to foreclose a mechanic’s lien. On the 
trial of the cause the court rendered a decree as follows: 
“This cause came on to be heard heretofore during this 
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term, and both parties appearing by counsel, and a jury 
being in open court waived, the case was tried to the court, 
and after the introduction of the evidence on behalf of the 
parties and argument of counsel, the same was taken under 
advisement, and upon consideration of all the pleadings and 
evidence in the case and arguments of counsel, the court 
finds on the issues joined in favor of the plaintiff that there 
is due the plaintiff in this case on his individual account set 
forth in his petition the sum of $1,061.79, and that on the 
16th day of February, 1884, the plaintiff made an account 
in writing of the items set forth in said petition, and after 
having the same properly sworn to, filed the same in the 
county clerk’s office of Douglas county, on the day last 
aforesaid, and within sixty days from the time of the fur- 
nishing of said material, and the same is duly recorded 
therein; that for the purposes of securing a lien, and 
within the intent and meaning of sec, 1 of the mechanic’s 
lien act, all the said material was furnished to defendant 
Emma L. Van Etten by virtne of an express agreement, 
and that her husband, David Van Etten, was her authorized 
" agent in the premises ; that for the material furnished after 
November 8, 1883, the defendant Emma L. Van Etten is 
personally liable; that the statement sworn to and filed as 
above stated is a mechanic’s lien upon the dwelling house 
on the following described premises, and on the land itself, 
and its appurtenances, and upon the interest of Emma L. 
‘Van Etten in and to the same, that is to say, all that piece 
or parcel of land commencing at a point on the south side 
of Harney street, eighty-one feet west of the west line of 
C. W. Keyes’s land, running west forty feet, thence south 
one hundred and twenty feet, thence east forty feet, thence 
north one hundred and twenty feet to the place of begin- 
ning, and being located on the south side of Harney street, 
on lot nine, Capitol addition to the city of Omaha, and 
that the plaintiff is entitled to have said lien enforced ; that 
of said material $495.27 thereof was delivered on or before 
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November 8, 1883, and $308.49 thereof was delivered 
after said date, and for the last named amount a personal 
judgment is decreed and adjudged against the defendant 
Emma L. Van Etten, with interest from February 16, 
1884; that material and labor in the following sums and 
amounts were furnished to the defendant Mrs. Emma L. 
‘Van Etten by the parties named, and were used by her in 
the construction of said building on said premises, to-wit : 


James Morton & Son........scececcvccecrers undesesses $58 83 
Sidney D:-Crawilord jssisesessecdevcetws assess easwenss 163 12 
William Klatt...........c.ccssceccesccecscscencconseess 24 00 
Hans: Tams :cissscsncesciedacavecssckes ssteesecesessvdvsg | LOY OT 
JACOD. NeW eiioccccavedcobecter res cteisettesiensisesivedes’ “28.82 
John Libbie....... eas sieede sate vecweaseeS ease setedaees 40 87 
Abner C, Swilley.....ccccccecsececoets seeseeceeceees 48 00 
Nels J. Sonder .......... date iGerceeeSlewseesvebGveveds 21 41 
Andrew L. Wiggins..........+s00. snealeene axecaennaie 17 07 


“That material of the value of $86 was furnished by An- 
ton Gsantner & Co. to Nicholas Spellman as subcon- 
tractor for David I. Hayden, which was used in construct- 
ing said building, and that defendant Moyer furnished to 
David I. Hayden, contractor, material for use in said build- 
ing, for which there is a balance due of $30.15; that each 
of said above named parties, within sixty days from the 
furnishing of said material and labor, caused a proper 
sworn statement of the items thereof to be filed of record 
with the county clerk of Douglas county, and the same are 
duly recorded therein, and said statements are mechanics’ 
liens upon the property described above, and that this 
plaintiff became and is the owner of said claims (except 
that of Moyer) and liens by virtue of having bought the 
same by complying with the authority given by the su- 
preme court, and is entitled to have said liens enforced. 
That there is due the plaintiff on the same the face of said 
claims with interest to September 17, 1888, being in the 
following sums, viz.: 
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On lien of Morton & Son......cccccccssccccsvcceccces $77 55 
On lien of S. D. Crawford wo... cc cseccsececnccesces 215 96 
On lien of Wm. Klatt... ....ccccccccceccescceccececees 31 91 
On lien of Hans Tams...........ccsceecscscececeseece 18 45 
On lien of Jacob New.........ccccsesecceces sescseses 38 33 
On lien of John Libbic ............ccccec ee eo once wee 54 34 
On lien of Abner C. Swilley 0.0... ....ce eee ee ce eeee 62 99 
On lien of N. J. Sonder........cccccccececscacceecees 28 23 
On lien of A. L. Wiggins ........cceccsscnceeeseees 22 85 
On lien of Anton Gsanter & Co.......ccccccceeeeees 105 37 
There is also due on his individual lien............ 1,061 79 

Being a total of.........ceeceeseees Gaaaieaanes $1,717 77 


“Which includes interest up to September 17, 1888 ; that 
of the claims assigned to this plaintiff the material and la- 
bor represented in the following were furnished direct to 
the defendant Emma L. Van Etten, and a personal judg- 
ment against her is here entered for same, to-wit: 


Morton & Son... .cccccscccesceetececsncsces sonsen sevens $77 55 
Crawlord sscccsicecaie sous oattienns Sedu bevewess ta cvecakoes 215 96 
Kath: oscags veascss voeidscteceeeerttvwgcstevsed- esesasacess _ 31 91 
PAWS sis dea'eadedorteee secweseeeenrenee teas veered eeeceas 18 45 
INOW ace venuivs dedaccee vse ca tse cnateesoaseswesecovecs sons 38 33 
Lib bids sos csvess eteseteevesaries soScasbyeessecesesiesse 54 34 
Swilley:c.ciscccsseccdcavecseevessabewsavens bon vsdeinrteds 62 99 
SON Er ssscerc se sswcesicessedesvadainsdeseeessseasee vee’ » 28 23 
WIgQinS......cccecscscencscecetescecrecescsseseseseeseens 22 85 

AstOtalOb Acncdeaccdies caccestiesiexendonsiocseee $550 61 


“That as to the liens of. Harvey Nutting and Sullivan 
Brothers, there was no sufficient proof to sustain thesame 
that David I. Hayden under the issues and proofs in this 
case was not a necessary party. ; 

“The court finds in favor of the defendant Moyer and 
against the defendant Emma L. Van Etten, and that there 
is due said Moyer on the account set forth in his answer 
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the sum of $40.62, which includes interest to September 
17, 1888, and that within sixty days from the furnishing 
of said material said defendant Moyer caused to be made a 
proper account in writing of items of said material, and, 
after having the same sworn to according to law within 
said sixty days, filed the same in the office of the county 
clerk of Douglas county, and the same is duly recorded 
therein, and is a mechanic’s lien upon the property hereto- 
fore described in this decree, and he is entitled to have the 
same enforced. 

“The court overrules the motion of said defendant 
Emma L. Van Etten made orally upon the trial of this ac- 
tion to dismiss the same as to defendants Abner French and 
Egbert E. French, executor, to which said defendant Van 
Kitten excepts, and the court finds that the lien of the 
mortgage pleaded by said defendants French and French is 
the first lien upon the premises in question and is prior to 
the other liens herein mentioned and adjusted; that there 
is due the plaintiff for the expenses of recording the liens 
mentioned herein the sum of $13.15, with interest from 
April 1, 1884, being a total of $18.15. 

“Tt is therefore considered by the court that the plaintiff 
recover from the defendant Emma L. Van Etten the sum 
of $956, aud that he has a mechanic’s lien on the property 
herein described for the total sum of $1,735.92, and his 
costs herein expended, taxed at $ , and that in case 
said sum of $1,735.92 and costs is not paid within twenty 
days from the entry of this judgment and decree, together 
with the sum found due Moyer, to-wit, $40.62, that an 
order issue to the sheriff of Douglas county, commanding 
him to sell said premises as upon execution, and apply the 
proceeds thereof in payment of the amount so found due 
the plaintiff and defendant Moyer upon the confirmation of 
said sale. This decree to draw interest at seven per cent 
from September 17, 1888.” 

This case was before this court in 1887, the opinion be- 
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ing reported 22 Neb., 681. A motion fora rehearing was 
afterwards filed on behalf of the plaintiff and the decree 
modified. The case is reported 23 Neb., 462 et seg. In 
that case the court, after noticing the various exceptions 
to the rule, that an action must be brought in the name of 
the party in interest, says (pp. 463, 464): “ With these 
exceptions the rule that every action must be prosecuted in 
the name of the real party in interest, is but a statutory 
enactment of the rule respecting parties which has always 
prevailed in courts of equity, and which such courts deemed 
best adapted to advance the ends of justice. (Grinnell v. 
Schmidt, 2 Sandf., 706; Hollenbeck v. Van Valkenburg, 5 
How. Pr., 284; Wallace v. Eaton, Id., 100; Brownson v. 
Gifford, 8 Id., 395; Report of Cum., pp. 123, 124.) The 
framers of the Code, therefore, having adopted the equity 
rule as to the party plaintiff, thereby required the action 
to be brought in the name of the real party in interest— 
the party entitled to the fruits of the action, the beneficial 
claimant. The rule contended for by the plaintiff would 
have the effect to expunge section 29 of the Code from the 
statute. 

“ We adhere to our former decision, that the action must 
be brought in the name of the real party in interest. It 
is apparent, however, that if the action as to the assigned 
claims is dismissed and the plaintiff required to make the 
owners of such claims defendants, that the lien of such - 
claims would thereby be lost, as the action would not be 
brought within the time required by the statute. To pre- 
serve such liens, therefore, being in furtherance of justice, 
the plaintiff will be permitted within thirty days from 
this date to acquire all the interest of his assignors in said 
claims, thereby joining the legal and equitable rights of 
said assignors and making the plaintiff the absolute owner 
of ail their rights in the premises, the amendment when 
made to take effect from the bringing of the action; the 
plaintiff, as a condition of making such amendment, to pay 
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all costs which have accrued in court by reason of said 
assigned claims.” 

The amendment to the petition was made in conformity 
to the foregoing order of the court. 

Some objection is made in the defendant’s brief, that the 
costs were not paid as required, as a condition of making 
the amendment. _ A very large amount of costs was paid 
and the court below seems to have considered that the 
order of this court in that regard had been complied with, 
and in the absence of a more definite showing than we 
have in this record we must hold that the court below did 
not err iu that regard. If, however, it should be made to 
appear that the plaintiff is still liable for some of the costs 
which accrued before the filing of the amended petition, a 
motion to retax is the proper reinedy. 

It is evident, however, that there has been a substantial 
compliance with the order of the court, and even if it 
should be found on motion to retax that the plaintiff was 
still liable for additional costs, it will not defeat the ac- 
tion. There is no error, therefore, in not requiring the 
payment of additional costs as a condition of filing the 
amended petition. 

One of the principal points relied upon by the defend- 
ant is in permitting the plaintiff to acquire the equitable as 
well as the legal title to the claims assigned to him. This 
objection should have been made after the modification of 
the judgment in the former case and the attention of the 
court called to the objectionable decision then. No objec- 
tion was made to that order at the time, and the plaintiff 
complied with it and paid a large amount of costs in com- 
pliance with its terms, and it is now too late to raise the 
objection. Aside from this, the order itself is right. ‘These . 
parties had performed labor and furnished material in the 
erection of a dwelling for the defendant. They had taken 
the necessary steps to perfect a mechanic’s lien upon the 
property and had thereby acquired an interest therein. 
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Many of these claims were for small amounts, which, if 
brought as separate actions, would have muleted the de- 
fendant in a large amount of costs in each case, while the 
expenses would have practically reduced the claims to a 
small amount for each creditor. In the interest of econ- 
omy, therefore, not only in behalf of the plaintiff, but the 
defendant as well, the claims were assigned to the plaintiff 
and he was authorized to assert not only his own rights in 
the premises, but the rights of other lien-holders against 
the property. As to the other creditors, he was in fact a 
trustee, and it is possible the action might have been sus- 
tained on that ground, although that is not clear. The court, 
however, required him to acquire the equitable as well as 
the legal interest in the liens and proceed with the prose- 
cution of the action. The action had already been com- 
menced to enforce the liens, and the court required him to 
become the actual as well as the ostensible owner of the 
same, 

The mechanic’s lien law is a remedial statute and is to 
be liberally construed in furtherance of justice. There is 
considerable complaint on behalf of the defendant that 
the material and workmanship were of poor quality ; that 
considerable was charged to her which was not furnished, 
and that a considerable number of charges were made on 
the orders of one Hayden, for which she is not liable. 

Whatever the facts may be the testimony is of such a 
character that the court cannot say that the court below 
erred in its findings and judgment. So far as we can 
judge the court below carefully examined the testimony, 
gave all parts of it due consideration,and rendered a judg- 
ment in conformity to the proof. No material error has 
been pointed out in the record and the judgment is 


AFFIRMED, 


THE other judges concur. 
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H.C. Lypick Er au. v. Joan PALMQUIST. 
[FILED JANUARY 27, 1891.} 


1. Illegal Fees: Warre a CLERK oF THE District Court takes 
fees, in excess of that limited by law, he is liable to the party 
injured for the penalty provided by section 34, chapter 28, Com- 
piled Statutes. 


2. 


: JOINDER oF CAUSES. The receipt by such officers of sev- 
eral items of illegal fees from the same person as one transaction 
constitutes but one cause of action. 


Error to the district court for Burt county. Tried be- 
low before DoANE, J. 


Hi. Wade Gillis, for plaintiffs in error. 
Charles T. Dickenron, contra, 
Norvat, J. 


This action is brought to recover the penalty imposed 
for taking of illegal fees by section 34, chapter 28, Com- 
piled Statutes, A jury being waived, the cause was tried 
to the court, with judgment for the defendants. The 
plaintiffs prosecute a petition in error, alleging that the 
judgment is not supported by the evidence. 

The testimony shows that tlie defendant was clerk of the 
district court of Burt county, and that the plaintiffs pros- 
ecuted two suits before the district court of that county, in 
one of which 8. Bascom was defendant, and in the other 
Henry D. Whitewater was defendant. These suits were 
finally determined in said court, and the plaintiffs paid 
to the defendant Palmquist, as clerk of the district court, 
all the costs taxed therein. Palmquist taxed as costs in the 
Bascom case fifty cents for impaneling a jury, and in the 
Whitewater case he charged fifty cents for a certificate and 
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seal, and fifty cents for entering an order of discontinu- 
ance. 

Section 3 of the chapter entitled “Fees” authorizes a 
clerk of the district court to charge twenty-five cents for 
impaneling a jury, twenty-five cents for a certificate and 
seal, and a like sum for entering an order of discontinuance. 
It is obvious that the defendant collected from the plaint- 
iffs fees in excess of that authorized by law. 

Section 34, under which this suit is brought, provides 
that “If any officer whatever, whose fees are herein ex- 
pressed and limited, shall take greater fees than are so 
hereinabove limited and expressed, for any services to be 
done by him in his office, or if any such officer shall charge 
or demand and take any of the fees hereinbefore ascer- 
tained and limited, where the business for such fees are 
chargeable, shall not be actually done and performed, such 
officer shall forfeit and pay to the party injured fifty dol- 
Jars, to be recovered as debts of the same amount are re- 
coverable by law.” 

The defendant having charged greater fees than that 
fixed by statute for the services rendered by him, he is li- 
able to the penalty prescribed in the section above referred 
to. The evident purpose of the legislature in enacting 
such a statute was to prevent public officers from taking or 
exacting illegal fees. The law is a wholesome one and it 
is the duty of courts to impose the penalty therein pro- 
vided, when it is proven that a public officer has violated 
its provisions. 

The testimony shows that three items of illegal fees 
were paid to the defendant in one sum and included in the 
same receipt. Under the holding of this court in Phenix 
Ins. Co. v. Bohman, 28 Neb., 251, the plaintiffs are en- 
titled to recover only the sum of ‘fifty dollars, as the over- 
charge was but one transaction. 

There is another matter appearing upon the face of the 
record in this case that we desire to call attention to. The 
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clerk of the district court in preparing the transcript for 
this court attached a separate certificate and seal to each 
paper and journal entry of which he made a copy and 
then at the end of the transcript makes a general certifi- 
cate which includes the same matters covered by the other 
certificates, He has appended six certificates ‘and seals 
where one would have answered all purposes. The pur- 
pose doubtless was to increase his fees. This we cannot 
allow. The bill for one certificate will be taxed as costs 
in this case. 

There being no evidence to sustain the judgment of the 
district court it is reversed, and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


THE other judges concur. 


FRANK GAPEN y. MAGDALENA BRETTERNITZ ET AL, 
[Fitep JANUARY 27, 1891.] 


1, Judgments: Res ADJUDICATA. Where a party recovers a 
judgment upon a contract, the original cause of action is merged 
in the judgment, which, if in full force and effect, may be 
pleaded jin abatement to a subsequent suit between the same 
parties on the same cause of action. 


: SATISFACTION. Where a judgment remains unsatisfied, 
suit may be brought, and a recovery had upon the judgment. 


3. A finding by the trial court of the amount due the plaintiff in 
the case, upon which no final judgment has been rendered, is 
not a bar to a subsequent suit for the same cause of action. 


4. Judgments: Presumption. Where the transcript of a judg- 
ment rendered by a justice of the peace on the verdict of a jury 
gives the names of the jurors and shows that no objection was 
made to the manner of selecting the jury, it will be presumed 
that the jury was selected in the mode pointed out in the 
statute. 
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Error to the district court for Lincoln county. Tried 
below before Hamsr, J. 


HI, D. Rhea, for plaintiff in error, cited: Fillion v. State, 
5 Neb., 351; Baldwin v. State, 12 Id., 61; Stevenson v. 
Anderson, Id., 86; Credit Foncier v. Rogers, 10 Id., 184. 


J. W. Bixler, contra. 
Norval, J. 


The plaintiff in error recovered a judgment against the 
defendant in error before A. J. Blonghee, a justice of the 
peace in Somerset precinct, Lincoln county, for work and 
labor in the sum of $15 and costs. The defendants pros- 
ecuted a petition in error to the district court, where the 
judgment of the justice of the peace was reversed, and the 
cause set down in that court for trial. The plaintiff brings 
the case to this court on error. 

It is claimed that the justice erred in sustaining the 
plaintiff’s demurrer to the defendants’ answer; in the 
manner of selecting the jury, and in rendering a work 
and a labor judgment. 

It appears from the transcript that the defendants filed 
an answer in the justice court to the plaintiff’s bill of par- 
ticulars, alleging that “the said plaintiff obtained a judg- 
ment against these defendants in the county court of Lin- 
coln county, Nebraska, in June, 1887, on and for the same . 
cause of action sued on in this suit and against the same 
" parties.” 

It is well settled that a judgment recovered upon the 
merits in a court of competent jurisdiction may be pleaded 
in abatement to a subsequent suit between the same parties 
on the same cause of action, and that when a party recovers 
a judgment upon a contract, the original cause of action 
is merged in the judgment. If the judgment has not been 
satisfied suit may be brought, and a recovery had upon 
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such judgment. (Eldred v. Michigan Insurance Bank, 17 
Wall, 545; Cromwell v. County of Sac, 4 Otto, 351; 
Schuyler v. Israel, 7 Sup. Ct. Rep., 648; Freeman on 
Judgments, sec, 221; Henderson v. Staniford, 105 Mass., 
504; Bank v. Wheeler, 28 Conn., 483; Rogers v. Odell, 
39 N. H., 452.) ‘ 

No final judgment was rendered by the county court. 
The entry reads, “I find there is due from the defendant 
to the plaintiff the sum of $10 and the costs of this action, 
taxed at $10.35.” This is nothing more than a finding of 
the amount due the plaintiff, and a judgment for costs. 
(Sprick v. Washington Co., 3 Neb., 253; Nichols v. Hail, 
5 Id., 194; Biddle v. Yates, 10 Id., 510.) 

This finding of fact by the county court, upon which 
no judgment has been rendered, is not a bar to a subse- 
quent suit between the same parties for tle same cause of 
action, (McReady v. Rogers, 1 Neb., 124; Auld v. Smith, 
23 Kan., 65; Mitchell v. Insley, 7 Pac. Rep., 201.) 

The record does not disclose any error or irregularity in 
selecting the jury in the justice court. The justice issued 
a venire for six persons to serve as jurors, who appeared, 
and before whom the case was tried without objection. It 
will be presumed that they were selected in the manner 
pointed out in the statute, where the contrary does not 
affirmatively appear from the record. 

It is finally urged that the justice erred in rendering a 
. work and Jabor judgment. No such error was assigned 
in the petition in error filed in the district court, and can- 
not be urged for the first time in this court. As no 
prejudicial error was committed by the justice, the district 
court erred in reversing the judgment. The judgment of 
the district court is reversed, and that of the justice of 
the peace is affirmed, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Paxton & GALLAGHER ET AL. V. JOHN MORAVEK. 
[FILED JaNuUARY 27, 1891.] 


Attachment: Property CLAIMED BY STRANGER. Where asher- 
iff attaches property found in the possession of a stranger to the 
suit claiming title, in an action of replevin therefor by such . 
Stranger, the officer, in order to justify the seizure, must not 
only prove that the attachment defendant was indebted to the- 
attachment plaintiff, but that the attachment was regularly is- 
sued. (Oberfelder v. Kavanaugh, 21 Neb., 483; Williams v. Eiken- 
berry, 25 Id., 721.) 


Error to the district court for Box Buttecounty. Tried’ 
below before KinKaIp, J. 


Charles T. Jenkins, for plaintiff in error. 
B.F. Gilman, and Smith P. Tuttle, contra. 
Norval, J. 


The defendant in error commenced this action against 
Fred A. Shonquist, sheriff of Box Butte county, to recover 
the possession of a stock of general merchandise. A fter- 
wards, at the request of the plaintiffs in error, they were 
substituted as defendants in the place of the sheriff. A. 
trial was had to the court, who found the issues in favor 
of the defendant in error and assessed his damages for the 
unlawful detention at one cent. 

The defendant in error claims the property by virtue of" 
a chattel mortgage given by Mary M. Barnes, The plaint-- 
iffs in error caused the goods to be attaclied as the property 
of Charles W. Barnes. The bona fides of the mortgage is- 
assailed. 

The following are the undisputed facts: Charles W-~ 
Barnes on and prior to the 25th day of February, 1889, 

20 
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was keeping a country store and owned the goods in con- 
troversy. On that date he separated from his wife and im- 
mediately left the country. At the time of the separation 
they settled their property rights, he conveying to her by 
pill of sale the store building and stock of goods, worth 
$1,800 to $2,000; she paying him $500 in cash and re- 
linquishing her interest in certain lands. She also agreed 
. to pay Moravek $600 which Barnes had borrowed from 
him in January. Moravek loaned Mrs. Barnes the $500 
she paid her husband. Mrs. Barnes immediately took 
possession of the store and goods and on March the lst 
-gave Moravek a chattel mortgage for the sum of $1,500 to 
-cover the $1,100 indebtedness to him, and the further sum 
-of $400 he was to advance to her in a few days to increase 
the stock. The mortgage was duly filed for record the 
day of its date. A few days later a part of the goods were 
taken by the sheriff under a writ of attachment issued 
against Barnes, at whose suit does not appear. Moravek 
replevied the property and took exclusive possession un- 
der his chattel mortgage of the building and entire stock. 
While Moravek was in possession plaintiffs in error at- 
tached the goods in controversy as the property of Barnes 
and the defendant in error immediately brought this suit. 

The plaintiffs in error contend that the mortgage was 
fraudulent and that the burden of proof is on Moravek 
to show that it was given in good faith. There is no evi- 
dence in the bill of exceptions which in the least degree 
tends to impeach the bona fides of the transaction, That 
Moravek loaned $600 to Barnes and $500 to Mrs. Barnes 
is established by disinterested witnesses. The mortgagor 
and mortgagee each testify that the mortgage was given to 
secure this indebtedness and to secure a further sum of 
$400 that was to be advanced by Moravek to Mrs. Barnes. 
No fact or circumstance appears in evidence that tends to 
cast suspicion upon the transfer. 

-There is another view of the case that is equally conclu- 
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sive. The evidence fails to show that the plaintiffs in error 
are or ever have been creditors of Barnes. No testimony 
was introduced to prove that he was indebted to them when 
the attachments were issued, nor were the writs or proceed- 
ings in attachment put in evidence. So far as the record 
discloses, the sole indebtedness of Barnes was the $600 bor- 
rowed by him from the defendant in error. The fact that 
attachment suits were commenced was no evidence that 
Barnes was indebted to the plaintiffs in attachment. The 
defendant in error being in possession of the property, 
claiming title thereto when it was attached, it devolved 
upon the plaintiffs in error to establish by competent proof 
that Barnes was indebted to them and that the attachments 
under which the property was seized were regularly issued. 
(Oberfelder v. Kavanaugh, 21 Neb., 483; Williams v. 
Bikenberry, 22 Id., 210, and 24 Id., 721; Mathews v. 
Densmore, 43 Mich., 461.) 
There is no error in the record and the judiptient is 


AFFIRMED. 


THE other judges concur. 


AMANDA M. ScHUYLER, APPELLANT, V. LORINDA 
HANNA ET AL., APPELLEES. 


{FILED FEBRUARY 3, 1891.] 


1. Homestead: Hetrr’s EsTATE IN: AVIENATION DURING WID- 
ow’s LIFE. One H., a resident of Falls City, died in August 
1881, leaving as heirs surviving him his widow, one daughter, 
a@son named Rudolph, and the children of a deceased son. He 
was possessed of a considerable estate, including the homestead 
in said city, on which his widow continued to reside until her 
death in 1885. Shortly after the death of his father, Rudolph 
and wife conveyed their interest in the estate of his father, in- 
cluding the homestead, to a trustee, who afterwards reconveyed 
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to the wife of Rudolph. After the death of his mother, Ru- 
dolph conveyed a one-third interest in the homestead to a 
trustee, who conveyed to his sister, who brought an action 
against the wife of Rudolph. Held, First—Under section 17 of 
the homestead law of 1879, that the hoirs of the person whose 
property had been selected for a homestead took a vested re- 
mainder therein, subject to the life estate of the surviving hus- 
band or wife. 


2. Remainders: VESTED: CoNTINGENT. Itis the present capac- 
ity of taking effect in possession, if the possessiou were to be- 
come vacant, not the certainty that it ever will become vacant 
while the remainder continues, which distinguishes a vested 
from a contingent remainder. 


APPEAL from.the district court for Richardson county, 
Heard below before APPELGET, J. 


Isham Reavis, and E. W. Thomas, for appellant, cited, 
contending that the deed to Hollebaugh was merely a quit-. 
claim, and that no estate could pass until the death of the 
wife: Young v. Clippinger, 14 Kan., 148; Blanchard ». © 
Brooks, 12 Pick. [Mass.], 47; Comstock v. Smith, 13 Id., 
116; Allen v. Hollon, 20 Id., 458; Wright v. Shaw, 5 
Cush. [Mass.], 56; Miller v. Ewing, 6 Id., 34; Gee v. 
Moore, 14 Cal., 472; Kimball v. Semple, 25 Id., 452; 
Hall v. Nute, 38 N. H., 422; Olney v. Hull, 21 Pick. 
[ Mass. ], 311. 


Frank Martin, contra, cited: Croxall’s Lessees v. Sher- 
erd, 5 Wall. [U. S.], 289; 2 Washb., R. P. 507; 2 Hill- 
iard, R. P., 189. 


MaxXweLt, J. 


In August, 1881, one Dr. H. O. Hanna, a resident of 
Falls City, died, leaving surviving him as heirs his widow, 
Martha A. Hanna, one daughter, the appellant in this 
action, a. son, Rudolph M. Hanna, and the children of a 
deceased son. At the time of his death the doctor was 
possessed of a considerable estate, consisting of both real 
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and personal property, and was possessed of a homestead, 
situate on lots 1 and 2, block 103, in Falls City. This 
homestead continued to be occupied by the widow, Martha 
A. Hanna, until her death, which occurred November 5, 
1885. Soon after the death of his father, Rudolph M. 
Hanna, together with his wife, the defendant in this action, 
made a quitclaim deed of all his interest in the estate of 
his father, including the homestead, to one Hollebaugh, 
who soon afterwards reconveyed the same to the defendant 
herein by aquitclaim deed. After the death of his mother 
Rodolph sold and conveyed to a trustee for the plaintiff, ; 
his one-third interest in the homestead, the consideration 
being the sum of $200. Conveyances were made accord- 
ingly, and the plaintiff claims to be invested with all the 
interest that Rudolph had in his father’s homestead after 
the life estate of his mother had terminated. 

The question presented is, What interest, if any, did Ru- 
dolph have to convey in the homestead of his father after 
the death of his mother? The solution of the question de- 
pends upon the construction of the homestead law of 1879. 
Section 17 of that act provides that “If the homestead was 
selected from the separate property of either husband or 
wife, it vests on the death of the person from whose prop- 
erty it was selected in the survivor for life, and afterwards 
in his or her heirs forever, snbject to the power of the de- 
cedent to dispose of the same, except the life estate of the 
survivor by will.” The language is somewhat obscure, as 
it is not entirely clear to which party the words “his or 
her heirs” following the words “survivor for life” relate. 
The fact, however, that where the homestead was not a 
part of the estate of the survivor he or she should have 
only a life estate therein would seem to determine this 
question. In other words, the homestead belongs to the * 
estate of the husband or wife who owned the same, but 
the survivor, although not the owner, has a life estate in 
such homestead which the owner cannot by will divest. 
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On behalf of the plaintiff it is contended that the esate 
of Rudolph in his fatber’s homestead during the life of his 
mother was a contingent remainder, and that, although the 
death of the widow was certain, yet as the person who 
would be the heir of the original owner ‘was uncertain, 
therefore no person could transfer an interest in the home- 
stead which would convey the fee during the existence of 
the life estate. A remainder is contingent when it is lim- 
ited to take effect on an event which may never happen or 
. which may not happen till after the preceding particular 
estate ends or is limited to a person not in being or not as- 
certained. (Williamson v. Field, 2 Sandf. Ch., 552; Leslie 
v. Marshall, 31 Barb., 564; Brown v. Lawrence, 3 Cush., 
397; Moore v. Lyons, 25 Wend., 144; Thompson v. Lud- 
ington, 104 Mass., 193; Smith v. Rice, 1380 Id., 441; 
Boone, Real Estate, sec. 173.) 

Blackstone says: “ Contingent or executory remainders, 
whereby no present interest passes, are where the estate in’ 
remainder is limited to take effect, either to a dubious and 
uncertain person, or upon a dubious and uncertain event, 
so that the particular estate may chance to be determined 
and the remainder never take effect. First, they may be 
limited toa dubious and uncertain person. As if A be 
tenant for life, with a remainder to B’s eldest son (theu 
unborn) in tail; this is a contingent remainder, for it is un- 
certain whether B will havea son or no, but the instant 
that a son is born, the remainder is no longer. contingent, 
but vested. Though, if A had died before the contin- 
gency happened, that is, before B’s son was born, the re- 
mainder would have absolutely gone, for the particular 
estate was determined before the remainder could vest. 
* * * A remainder may also be contingent, where the 
* person to whom it is limited is fixed and certain, but the 
event upon which it is to take effect is vague and uncer-. 
tain. As, where land is given to A for life, and in case 
B survives him, then with the remainder to B in fee ; here 
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B is a certain person, but the remainder to him is a con- 
tingent remainder, depending upon a dubious event, the 
uncertainty of his surviving A. During the joint lives. 
of A and B it is contingent, and if B dies first, it never 
can vest in his heirs, but is forever gone; but if A dies. 
first, the remainder to B becomes vested.” (2 Blackstone 
Comm., 169.) 

A vested remainder is one by which a present interest: 
passes to the party, though to be enjoyed in the future and’ 
by which the estate is fixed, to remain to a determinate 
person after the particular estate is spent. He has a fixed 
right for future enjoyment. It is the present capacity of 
taking effect in possession if the possession were to become: 
vacant, not the certainty that it ever will become vacant 
while the remainder continues, which distinguishes a vested. 
from a contingent remainder. In other words, in the 
former the enjoyment is uncertain, in the latter the right 
to that enjoyment. ( Williamson v. Field, 2 Sandf. Ch., 
553.) 

In Moore v. Lyons, 25 Wend., 119, the court of errors. 
of New York held that in a devise of real estate to A for 
life, and after his death to three others, or to the survivors. 
or survivor of them, their heirs and assigns forever, the- 
remainder-man took a vested interest at the death of the 
testator. Survivorship is referred to the period of the 
death of the testator where there is no intent manifest to- 
the contrary so as to cut off the heirs of the remainder-- 
man fAvho should happen to die before the tenant for life. 
It was also held that the remainders were vested and not. 
contingent. The principal opinion was written by Chan- 
cellor Walworth and contains a pretty full review of the 
cases up to the year 1840, and in our view states the law 
correctly. In the case at bar the remainder became vested! 


.in the heirs on the death of their father. If any one of 


the heirs had died during the existence of the life estate, 
the heirs of such deceased heir would have inherited his; 


7 
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estate, That is the law of descent in this state; therefore 
the interest of Rudolph Hanna in the homestead being a 
vested remainder at the time he conveyed to Hollebaugh, 
his interest therein passed by such conveyance, consequently 
nothing passed by the conveyance to the trustee for his 
sister, the plaintiff. 

The judgment of the court below is right and is 


AFFIRMED. 


THE other judges concur, 


Martin Quick v. BERNARD SACHSSE ET AL, 
(FILED FEBRUARY 3, 1891.] 


i. Bill of Exceptions: SxrtLEMENT. A billof exceptions must 
be authenticated by the judge before whom the cause was tried, 
or, in case of agreement, by the clerk of the district court; and 
the judge has authority under the statute after the expiration 
of his term of office to sign such bill. 


2. General Denial. Under a general denial in the answer the 
question at issue is the truth of the facts stated ia the petition. 
Facts in the nature of confession and avoidance must be 
pleaded. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


Brown & Talbott, for plaintiff in error. 
Mahoney, Minahan & Smyth, contra, 
MaxweEL.L, J. 


_ This action was brought in the district court of Douglas . 
county by the defendant in error agaiust the plaintiff in 
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error to recover commission for the alleged sale of certain 
real estate. 

It is stated in the petition “that on or about the 
day of July, A. D. 1886, the defendant, representing to 
the said firm of Sachsse & Landergren that he, the de- 
fendant, was the owner of the north half of the northwest 
quarter and a part of the north half of the northeast quar- 
ter of section 10, township 14 north, of range 13 east, of 
the 6th P. M., in the county of Douglas and state of Ne- 
braska, containing in all ninety acres, that defendant then 
employed said firm of Sachsse & Landergren to find a pur- 
chaser for said land at the following terms: Total price, 
$26,000, one-half cash, balance in one year at 8 per cent 
interest; and defendant then agreed to pay said firm of 
Sachsse & Landergren for finding said purchaser at said 
terms a commission of five per cent on the first thousand 
’ dollars of said purchase price and two and one-half per 
cent on the remainder of said purchase money ; that after- 
wards, to-wit, on or about the 15th day of July, 1886, the 
said defendant changed his terms on said property and 
then signed, executed, and delivered to said firm of Sachsse 
& Landergren a written statement employing said firm to 
sell said lands as follows: 


“< July 15. 

“Sachsse & Landergren: You may sell my 90 acres in 
N.°W. 4 of sec. 10, R. 13, T. 14, for $28,000, out of 
which I will allow you a commission of $2,675 if sold 
this week. If not sold this week, our price shall be $30,000, 
out of which I shall allow you $3,000; cash, one-half; 
balance arrange to suit. This is good for thirty days. 

“<¢ MaRTIN QUICK.’ 

“ That afterwards, to-wit, on-or about the 17th day of 
July, 1886, and in pursuance of the terms of tle aforesaid 
written instrument, the said firm of Sachsse & Landergren 
procured a purchaser for said premises and acting upon 
the said authority given said firm by the defendant, sold 
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said premises in strict conformity with the terms stated in 
said written authorization ; that in order to induce the 
said purchaser to purchase the said premises on the said 
terms the said firm of Sachsse & Landergren agreed with the 
said purchaser, one Lorenzen, that if said Lorenzen would 
purchase the said premises on the said terms and at the 
sail price fixed by defendant the said firm of Sachsse & 
Landergren would pay to the said Lorenzen out of their 
said commission the sum of one thousand dollars; that 
said Lorenzen agreed to said proposition, purchased the 
premises at the price and on the said terms of the defend- 
ant, and paid to said firm of Sachsse & Landergren a part 
of the purchase price and then agreed to pay the balance 
of the cash payment and execute and deliver the proper 
notes and mortgage for the payment of the balance of the 
said purchase money as soon as the defendant would exe- 
cnte and deliver a proper deed of conveyance for said 
premises ; that they immediately notified the defendant 
that they had sold the said premises according to the terms 
fixed by defendant; that defendant failed, neglected, and 
refused to convey said premises to the said Lorenzen; that 
said Lorenzen was and at: all times has been ready, able, 
and willing to complete said purchase, and has been pre- 
vented from doing so only by the failure of the defend- 
ant to perform his part of said contract; that the said 
firm of Sachsse & Landergren have done and performed 
all that they were employed to do in procuring a purchaser 
for the said premises, and have acted in all respects in that 
‘behalf in good faith and for the best interests of the de- 
fendant.” 

There is an allegation that the firm is dissolved and that 
Sachsse has acquired the interest of his partner in the ac- 
tion. 

The answer is a general denial. On the trial of the cause 
the jury returned a verdict in favor of the plaintiff below 
(defendant in error) for the sum of $1,675, upon which 
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judgment was rendered. A motion is now made to strike 
the bill of exceptions from the files because not certified 
by the judge before whom the cause was tried, nor by the 
clerk of the district court who, where the bill is assented 
to as being correct, may certify the same. The excuse is 
that Judge Groff, before whom the cause was tried, resigned 
the office of judge and was appointed to an important po- 
sition at Washington. This, however, was nota sufficient 
excuse to justify the failure to present the bill either to 
him or the clerk of the court for certification. 

In State v. Barnes, 16 Neb., 37, it was held that the 
judge who heard and tried the case in the district court had 
authority to settle and allow a bill of exceptions in a case 
tried before him after the expiration of his term of office; 
and this we have no doubt is a correct statement of the 
law. 

Unless a bill of exceptions is certified, this court has no 
assurance that it is the same record which was before the 
trial court. It is necessary, therefore, to adhere to the 
rule that the bill of exceptions be certified in the manner 
provided by law. The motion is therefore sustained. 

The only errors that can be considered, therefore, are the 
sufficiency of the petition and answer, and whether or not 
the instructions are consistent with the issue made by the 
pleadings. On these points there seems to be no defect. 
The principal defense appears to be that the plaintiff in 
error was not in fact the owner of the land described, but 
had merely an option thereon, or was endeavoring to pur- 
chase it, and that the plaintiff below understood these 
facts; and that the memorandum set forth in the petition 
was not to take effect until the purchase had been made. 
Facts of this kind must be pleaded in the answer. It is 
matter in confession and avoidance, and cannot be proved 
under a general denial. 

In the latter case the only issue is the truth of the facts 
stated in the petition. But even if we give the testimony 
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set forth in the alleged bill its full effect, it sustains the 
verdict of the jury. 


There is no error in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


Crty or Souta Omauwa v. OrA CUNNINGHAM. 


{FILED FEBRUARY 3, 1891.] 


1, Municipal Corporations: Unsars Streets.. In an action 
by an execntrix against the city of South Omaha for causing the 
death of the testator by negligently leaving Twenty-sixth street 
unguarded at a point a short distance north of the intersection of 
said street with Twenty-seventh street, the testimony showing 
that Twenty-seventh street runs in @ northwesterly direction 
where it intersects Twenty-sixth street, and that for a consider- 
able distance north of the intersection the space between the 
two streets is but a few feet in width, and that the excavation 
was made on Twenty-seventh street near the intersection of 


said streets, held, that the questions of fact were fairly submitted 
to the jury. 


If a person make an excavation so near the line 
of a public street that one lawfully passing along said street 
may accidentally fall into it, it is the duty of the ;.erson mak- 
ing such excavation to erect barriers asa protection against such 
accidents, and if he fails to do so and a person falls into such 
excavation and sustains injuries, be will be liable for such neg- 
lect. 


: DEFENSES: INTOXICATION, when relied on as a 
defense, must be pleaded. Under a general denial the only proof 
admissible is to establish or disprove the facts stated in the 
petition. 


Error to the district court for Douglas county. Tried 
below before Doane, J. ‘ 
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Edgerton and Farnsworth, for plaintiff in error, cited: 
Cartright v. Belmont, 58 Wis., 370; Com. v. Ford, 130 
Mass., 67; Deering, Negligence, sec. 162; Smith v. Leav- 
enworth, 15 Kan., 81; Goodin v. Des Moines, 55 Ia., 67; 
Beardsley v. Hartford, 50 Conn., 529; Carpenter v. Ca- 
hoes, 81 N. Y., 21; Veeder v. Littlefalls, 100 Id., 343; 
Sparhawk v. Salem, 1 Allen [Mass.], 30; Snow v. Adams, 
1 Cush. [Mass.], 443; Palmer v. Andover, 2 Id., 600; 
Coggswell v. Lexington, 4 Id., 307; Collins v. Dorchester, 
6 Id., 396; Tuttle v. Holyoke, 6 Gray [Mass.], 448; Hay- 
den v. Attleborough, 7 Gray [Mass. ], 338; Puffer v. Orange, 
122 Mass., 389. 


_ John W. Intle, contra, cited: Warner v. Holyoke, 112 

Mass., 362; Coggswell v. Lexington, 4 Cush. [Mass. ], 307 ; 
Alger v. Lowell, 3 Allen [Mass.], 403; Hayden v. Altlebor- 
ough, 7 Gray [Mass.], 343; Burnham v. Boston, 10 Allen 
[Mass.], 290; oaworthy v. Hastings, 23 Neb., 772; Ray 
v. St. Paul, 42 N. W. Rep., 297; St. Paul v. Kuby, 8 
Minn., 125; MeKeigue v. Janesville, 31 N. W. Rep., 298 ; 
Glidden v. Moore, 14 Neb., 90; Nicholas v. St. Paul, 47 
N. W. Rep., 169; Lincoln v. Beckman, 23 Neb., 682; Or- 
leans v. Perry, 24 Neb., 831, 


MAxwELL, J. 


This action was brought by the defendant in error, as 
executrix of the estate of Martin Cunningham, to recover 
damages for the death of her husband, which it is alleged 
was caused by the negligence of the city. In her petition, 
after setting forth her right to bring the action, she alleges 
“that near Q street in said city of South Omaha there had 
been a path passing from Twenty-fifth street to Twenty - 
seventh street and which had been used by the general 
public in passing from the northeast part of the city to the 
south and west part thereof; that no barriers, railings, or 
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signals have been placed where the travel had been over 
said path mentioned as aforesaid, but that said defendant 
carelessly and negligently failed to place any railing, bar- 
riers, or signals along the east line of said Twenty-seventh 
street or west line of Twenty-sixth street to prevent acci- 
dents and protect the public, as hereinafter set forth; that 
within three days prior to the 11th day of November, 
1887, the defendant caused a street known as Twenty- 
seventh street, and which was a public thoroughfare for its 
citizens to pass over, to be graded perpendicular to a 
depth of sixteen and one-half feet on the east side of said 
street, at a point where the accident hereinafter described 
occurred, and that at said point the said east line of Twenty- 
seventh street comes to within seven feet of the west line 
of Twenty-sixth street, also a publie traveled thorough- 
fare in said city, and both of said streets intersect with 
each other at a point about thirty-five fect south of the 
place where said accident occurred ; that notwithstanding 
it was the duty of said defendant to keep the said excava- 
tion in a safe condition by railings and guards so as to 
proteet its citizens from accidents, yet the said defendant 
did not place any guards or railings on said west line of 
said Twenty-sixth street, nor the east line of Twenty-sev- 
enth street at the point where said accident occurred, nor 
any other place along said exeavation between P and Q 
streets, and did not make said excavation in a safe condition 
by railings and guards so as to protect its citizens, while 
passing along said Twenty-sixth street, from accident. But 
said defendant suffered and allowed the same to remain 
without such guards, lights, or danger signals to indicate or 
warn persons approaching of said excavation. 

“That the said Martin Cunningham while passing 
down and along Twenty-sixth street, passed over the nar- 
row strip of land between said streets from four to seven 
feet wide, and came to the excavation aforesaid in said 
Twenty-seventh street at a point seventy-five feet north of 
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the north line of said Q street ; that by reason of the grad- 
ing of Twenty-seventh street, the recular traveled thorough- 
fare on said Twenty-sixth street was left from seventeen to 
twenty-five feet above the bottom of said Twenty-seventh 
street at the point where said accident occurred, and slop- 
ing westward toward the east line of said Twenty-seventh 
street, That no guards, barriers, or signals were placed on 
the line of Twenty-sixth street as aforesaid, although 
within seven feet of said excavation; that on the evening 
of the said 11th day of November, at about 7:30 o’clock, 
it being after dark, the said Martin Cunningham, while 
lawfully traveling from the post-office in South Omaha to 
his residence in the south part of said city, passed down 
said Twenty-sixth street, and being wholly unaware of dan- 
ger, and without any fault on his part, was precipitated 
down said embankment and into said excavation at the 
point aforesaid to the street below, and tliereby received 
great bodily injuries from which he died within six hours 
thereafter, to the great damage to said plaintiff in the sum 
of $5,000.” 

The answer is a general denial. On the trial of the 
cause the jury returned a verdict for $5,000 in favor of 
the plaintiff below, upon which judgment was rendered. 

The testimony tends to show that the streets running 
north and south in the city in question are designated by 
numbers, number one being the first street on the east side, 
while numbers two, three, four, etc., are the streets in their 
order west of number 1. Twenty-seventh street is the for- 
mer county road, and through the city of South Omaha 
runs in a northwesterly direction parallel to the Union Pa- 
cific railway. Twenty-sixth street intersects Twenty-seventh 
street between P and Q streets. Block 5 consists of a nar- 
row gore of land 378 feet in length, and at the north end 
eighty-five feet in width, running to a point at the south 
end, where Twenty-sixth and Twenty-seventh streets in- 
tersect. The streets running east and west in said city are 
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designated by the letters of the alphabet, the first street 
on the north being known as A street, while the streets 
south thereof are designated B, C, D, ete. 

The testimony shows that Martin Cunningham resided 
south of Q street and west of the railroad ; that on the even- 
ing in which he was killed he was at the post-office which 
was then on 'wenty-sixth street north of O street; that 
the natural route for him to take to reach his home was . 
along Twenty-sixth street to Q, then west on Q street across 
the railroad; that there was an old wagon road along 
Twenty-sixth street, although most of the travel was on the 
east side of that street, There is some testimony, however, 
tending to show that there was more or less travel on the 
entire street. On the night in question Cunningham, 
while endeavoring to reach his home, wandered off from 
Twenty-sixth street across the narrow strip of land at the 
south end of block 5 which has heretofore been spoken of, 
and fell into the excavation in Twenty-seventh street, a 
distance of about sixteen feet, and received injuries from 
which he died. The testimony shows that the excavation 
had but recently been made, and the question is, Was the 
city negligent in not providing adequate barriers to pre- 
vent accidents? 

The court instructed the jury: 

“This action is brought by the plaintiff as administra- 
trix of the estate of Martin Cunningham, deceased, to 
recover damages sustained by reason of the death of her 
husband, resulting, as claimed, from injuries received by 
him from falling from a high embankment into a street of 
the city of South Omaha, known as Twenty-seventh street. 
The plaintiff claims that the city of South Omaha is lia- 
ble for such damages on account of the negligence of the 
city in permitting Twenty-seventh street to be excavated 
to a depth of from fifteen to sixteen feet, without having 
erected any barriers or placed any signals for the protection 
of persons who might pass along Twenty-sixth street, or 
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over a path which, it is claimed, had previously existc:! 
and been in common use by the public, in proximity to 
Twenty-seventh street. The defendant interposes a gen- 
eral denial to the claim of the plaintiff. You are in- 
structed : 

“JT, That this action is predicated upon the negligence 
alleged against the city, and unless you find from the evi- 
dence that there was some negligence of the city, or of its 
officers or agents, by or in consequence of which deceased 
received the injuries which occasioned his death, the plaint- 
iff cannot recover. 

“TI. If you find from the evidence that there was a trav- 
eled way ordinarily used by the public for a considerable 
time before the accident, over grounds adjoining Twenty- 
seventh street and leading into that street, and which had 
been used generally by persons having occasion to go from 
one part of the city to another, or from Twenty-sixth to 
Twenty-seventh street on foot, so that it became known as 
a common way for travel for foot passengers; and if you 
further find that it was necessary for the city, in the exer- 
cise of a reasonable and proper care when Twenty-seventh 
street was excavated, to provide a barrie or railing at the 
termination of such traveled way or path for the purpose 
of protecting foot passengers traversing such way or path 
from falling into the excavation in the street; and if you 
find that the city unreasonably omitted to erect such bar- 
rier or railing, or to place such signals as would serve as a 
warning to persons passing ulong such traveled way, then 
and in such case you would be justified in finding that the 
city was guilty of negligence and the plaintiff would be 
éntitled to recover the damages suffered by reason of such 
negligence, provided the deceased himself was not guilty 
of negligence contributing to his injury. 

“TIL. Ifyou find from the evidence that the city of South 
Omaha permitted Twenty-seventh street to be excavated to 
such a depth as to render it dangerous to persons passing 

21 
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along other highways or streets in said city, and that the 
<leceased was lawfully passing along Twenty-sixth street in 
said city, and that the place where the accident occurred on 
Tweuty-seventh street was in such close proximity to 
Twenty-sixth street, over which deceased was passing, as 
to render it dangerous to persons passing along said street, 
and that there was nothing to indicate where the line of 
Twenty-sixth street was, and if you further find that there 
were no barriers or signals to warn persons lawfully pass- 
ing along such street of the existence of such danger, and 
that the deceased, in the exercise of due and ordinary care, 
fell into such excavation on Twenty-seventh street, and 
thereby received the injuries which resulted in his death, 
then you would be justified in finding that the defendant 
was guilty of negligence. 

“TV. If you find for the plaintiff you will assess her 
damages at such a sum as will compensate the family for 
the pecuniary loss they have sustained by the death of the 
husband and father, not exceeding in any event the sum of 
$5,000, and in arriving at the amount of such pecuniary 
loss, it. will be proper for you to consider the age of the 
deceased at the time of his death, his previous condition of 
health and strength, his ability to earn a livelihood and to 
provide for his family, and his expectation of life according 
to the ordinary experience of mankind. But you will ex- 
clude from your estimate all considerations of sympathy or 
feeling or any other than that of compensation to the wife 
and child.” : 

The court, at the request of the city, gave the following 
instructions: 

“T, The jury is instructed that a city is not bound to 
erect barriers to prevent travelers from straying from the 
highway, although there is a dangerous place at some 
distance from the highway which they may reach by 
straying. : 

“TI. That in order to render the city responsible for 


Vor.. 31} JANUARY TERM, 1891. 323 


South Omaha y. Cunningham, 


damages, that the defect must exist either on the highway 
itself or so immediately contiguous to it as to make it 
dangerous to travel the highway itself. 

“TIT. That the burden of proving negligence rests on 
the party alleging it, and where a person charges negli- 
gence on the part of another as a cause of action he must 
prove the negligence by a preponderance of evidence, and, 
in this case, if the jury find that the weight of evidence is 
in favor of the defendant, or that it is equally balanced, 
then the plaintiff cannot recover, and the jury should find 
for the defendant. 

“JV. That when a party without the consent of the 
authorities of a city digs or leaves open a dangerous hole 
or pit in the street and a person is thercby injured, the city 
will not be liable for such injury unless the nuisance is 
known, or it has remained a sufficient time so that in the 
exercise of ordinary care and diligence they ought to have 
had notice of the dangerous condition of the street. 

“V, That acity is only required to keep its streets in 
a reasonably safe condition, and is not an insurer against ac- 
cidents.”” 

The court also modified an instruction asked by the 
plaintiff below as follows: 

“The court instructs the jury that if they find from the 
evidence that Twenty-sixth street was a public thorough- 
fare, and that the excavation made in said Twenty-seventh 
and other public thoroughfares was so near Twenty-sixth 
street as to make it dangerous to travel said street, and 
that said Martin Cunningham, while passing along said 
Twenty-sixth street, had a right to expect said street was 
in a good and safe condition to travel upon, and if said ex- 
cavation on Twenty-seventh street was made in such close 
proximity to said ‘T'wenty-sixth, and left without barriers, 
lights, or danger signals to warn travelers approaching of 
its danger, then you may find the defendant guilty of 
negligence, and should find for the plaintiff.” 
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As heretofore stated, the exact point, at which Cunning- 
ham fell over the bank is not proved, but it is clear that it 
was near the south end of block 5. The question, there- 
fore, is similar to one where an excavation is made so 
near a public thoroughfare that persons passing along such 
thoroughfare are liable to fall in and be injured. In such 
case the rule is well settled that if a person making the 
excavation so near the line of a highway that a person 
lawfully traveling along such highway may accidentally 

‘fall into it, it will be the duty of the person making the 
excavation to erect a barrier as a protection against such 
accident, and if he fails to do so and persons fall into such 
excavation and are injured he will be liable therefor, 
(Coggswell v, Lexington, 4 Cush., 307; Alger v. Lowell, 3 
Allen, 402; Norris v. Litchfield, 35 N. H., 271; Beck v. 
Carter, 68 N. Y., 283; Stratton v. Staples, 59 Me., 94; 
Baltimore, etc., R. Co. v. Boteler, 38 Md., 568 ; Davis v. 
Hill, 41 N. H., 329; Vase v. Bliss, 50 Barb., 358 ; Wet- 
tor v. Dunk, 4 F. & F., 298; Barnes v. Ward, 2 C. & 
K., 661; Cooley on Torts, 661.) 

The testimony whether this excavation was so near the 
the public street as to require the erection of a barrier to 
prevent accidents seems to have been fairly submitted to 
the jury, and there is no error in the instructions. 

Second—There is some claim that Martin Cunningham 
was intoxicated at the time of the injury. No issue of 
that kind, however, is made in the pleadings and the ques- 
tion cannot be considered. Intoxication is an affirmative 
defense that, in a case like that under consideration, must 
be pleaded, and cannot be given in evidence under a gen- 
eral denial. The Code requires each party to state the 
facts constituting the cause of action or defense or defenses, 
and this rule should be adhered to. 

This court has decided repeatedly that under a general 
denial the only matter in issue is the truth of the facts 
stated in the petition. 
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There is no error in the record and the judgment is 


AFFIRMED. 
THE other judges concur. 


State oF NEBRASKA v. SAMUEL CHICHESTER, 
[FILED FEBRUARY 3, 1891.] 


Village Elections: ILLEGAL VorinG. Held, That illegal voting 
at a village election is not punishable under the provisions of 
sections 181 and 182 of the Criminal Code. 


Exceptions to the district court for Gage county, 
Broapy, J., presiding. Filed under the provisions of sec. 
515 of the Criminal Code. 


ITugh J. Dobbs, for plaintiff im error, cited: Sedgwick, 
Stutautory Construction, 282, 358; Rex v. Inhabitants, 1 T. 
R. [Eng.], 96; Matter of Schooner Industry, 1 Gall. [U. 
S.], 114, 117, 118; U.S. v. Athens Armory, 35 Ga., 344; 
U. 8. v. Winn, 3 Suniner [U. 8.], 209-11-12; Common- 
wealth v. Martin, 17 Mass., 359, 362, 363; Com. v. Lor- 
ing, 8 Pick. [Mass.], 370, 374; Com. v. Dana, 2 Met. 
[Mass.], 329; People v. Warner, 4 Barb. [N. Y.], 314; 
Com. v. Cone, 2 Mass., 132; Cummings v. Com., 2 Va. Cas., 
128; People v. Flanders, 18 Johns. [N. Y.], 164; Quarles 
v, State, 5 Humph., [Tenn.],561; Givens v. Rogers, 11 Ala., 
543 ; Com. v. King, 9 Cush. [Mass.], 284; Olive v. State, 
11 Neb., 13. 


R. S. Bibb, contra, cited: State v. Dodge Co.,10 Neb., 
20; Fletcher v. Sondes, 3 Bing. [ Eng.], 580; U. 8. ¢. Mor- 
ris, 14 Pet. [U. S.], 464; U. S. v. Wiltberger, 5 Wheat. 
[U. S.], 76; U. &. v. Sheldon, 2 Id., [U. S.J, 119; Ferritt 
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v. Atwill, 1 Blatch. [U. S.], 151, 156; Sedew., Stat. & 
Const. Law, 324, 326, 334; 1 Bishop, Cr. Law, secs. 134, 
145; U.S. v. Clayton, 2 Dill. [U.8.], 224; Newell N. Lill 
Co., v. Mualow, 21 N. E. Rep. [N. Y.], 1048 ; Nettles v. 
State, 49 Ala., 35. 


Norvat, J. 


An information was filed in the district court of Gage 
county charging the defendant with unlawfully voting at 
an election held in the village of Filley, in said county, on 
the 1st day of April, 1890. 

The information charges “That Samuel Chichester, late 
of the county aforesaid, on the 1st day of April, A. D. 
1890, in the county of Gage and state of Nebraska afore- 
said, then and there being and not having actually resided 
in the village of Filley, in said county of Gage and state 
of Nebraska, the same being an incorporated village under 
the laws of the state of Nebraska for three months next 
preceding the annual election held in said village, on said 
day did unlawfully, willfully, and purposely vote in said 
village at said election, on the day aforesaid, such election 
being then and there duly authorized by the laws of this 
state.” 

A general demurrer to the information was sustained, 
and the state excepted to the ruling of the court. The 
county attorney brings the case to this court for review 
under section 515 of the Criminal Code. 

The question presented for decision is whether illegal 
voting at village elections is punishable under the provis- 
ions of section 182 of the Criminal Code. 

Section 61, article 1, chapter 14, Compiled Statutes, pre- 
scribes the qualifications of those entitled to vote at elec- 
tions held in villages and cities of the second class. It is 
required that the person be a qualified elector of the state, 
and a resident of the city or village for three months pre- 
ceding any election therein, 
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Section 182 of the Criminal Code, under which this 
prosecution was brought, provides that “any person who 
shall vote in any precinct, or in any ward of a city in this 
state, in which he has not actually resided ten days, or such 
length of time as required by law, next preceding the elec- 
tion, or into which he shall have come for temporary pur- 
poses merely, shall be fined in any sum not exceeding five 
hundred dollars nor less than fifty dollars, and imprisoned 
in the jail of the proper county not more than six months.” 

The language used in expressed terms defines the offense 
of illegal voting in a precinct, and city, and prescribes the 
punishment therefor. Village elections are not specifically 
mentioned in the section, and unless the word “pre- 
cinct”’ used therein includes and embraces the word “ vil- 
lage,” it is obvious that the legislature has failed to impose 
a penalty for illegal voting at village elections. 

The section being a penal one must be strictly construed. 
The intention of the law-maker in enacting it must be de- 
termined by giving the words their ordinary and popular 
signification. The words village and precincts are unlike 
in their meaning. A village is a municipal corporation 
created for the purpose of local government and may sue 
and be sued. A precinct is a political subdivision of a 
county possessing no corporate powers. We conclude 
therefore that the word precinct as used in the section does 
not include a village. 

It is claimed by the learned county attorney that when 
sections 181 and 182 are construed together, “They cover 
every species of illegal voting at any election authorized 
under the laws of this state.” 

Section 181 provides that “The provisions of this chap- 
ter shall apply to all elections authorized by the laws of 
this state.” It may be observed that chapter XIX of the 
Criminal Code, which contains this section, embraces sev- 
eral sections, each relating to offenses against the election 
laws. The sole purpose of the legislature in enacting sec- 
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tion 181 was to make the provisions of the chapter apply 
to all kinds of elections, special as well as general, held in 
any of the political subdivisions enumerated in the chapter 
for any purpose authorized by law; but it was not intended 
to extend its provisions to elections held in any political 
subdivision of a county not therein enumerated. There is 
no law or statute in this state making illegal voting at vil- 
lage elections a crime. The need of such a law must be 
conceded, but it cannot be supplied by judicial interpreta- 
tion. That would be legislation, which is placed upon an- 
other department. 

The exceptions taken to the sustaining of the demurrer 
to the information must be overruled. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Gustave KOEHLER, APPELLANT, Vv. F. C. Dop@E Et 
AL., APPELLEES. 


[FILED FEBRUARY 3, 1891.] 


1. Usury: PaARoL AGREEMENT CONTEMPORARY WITH Nors. 
Where a person borrows money and gives his note therefor, — 
which specifies on its face a Jawful rate of interest, a verbal 
promise of the borrower made at the time the note is given, to 
pay 2 rate of interest in excess of that allowed by law, will not 
itself make the transaction usurious. 


In such case, if the verbal agreement is carried 
into effect at the time the loan is made or subsequently thereto, 
by the borrower paying the unlawful interest, or if the lender 
in pursuance of the agreement has by any shift or device .re- 
served or received interest in excess of the legal] rate, the tran- 
saction will be tainted with the vice of usury. 


3. 


: CASESTATED. The defendants executed and delivered their 
four promissory notes for a loan of meney, which by their terms 
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bore interest at the rate of ten per cent from date. At the time 
the loan was made the defendants verbally agreed to pay for the 
use of the money interest at the rate of eighteen per cent per 
annum. The notes were extended from time to time, after due, 
the defendants paying interest thereon from date at eighteen 
per cent. Finally the notes were renewed by taking the notes 
in suit, but no credit was given for the iuterest that had been 
paid in excess of the legal rate. Held, That the renewal notes 
were subject to the plea of usury. 


4. Corporations: Orricers: Notice. A corporation is not 
chargeable with the knowledge nor bound by the acts of one of 
its officers in a matter in which he acts in behalf of his own in- 
terests, and deals with the corporation as a private individnal, 
and in no way represents it in the transaction. 


. Negotiable Instruments: Maturity: Bona Fipge Pur- 
CHASER. When a negotiable note is purchased after maturity 
from au innocent holder for value, the purchaser takes it free 
from all equities and defenses that existed between the orig- 
inal parties to the paper. 


a 


6. : AN EXCEPTION to the rule is where the payee be- 
comes such purchaser. He is not withiu the protection of the 
rule applicable to innocent holders. 

7. : PLEDGE. If a negotiable note is indorsed and transferred 


before due, as collateral sucurity for a loan of money then 
made, the pledgee, who receives the paper without notice of any 
defense, is a holder for value in the usual, course of business. 


APPEAL from the district court for Hall county. Heard 
below before Tirrany, J.,and Harrison, J. 


O. A. Abbott, for appellant: 


The parol agreement did not taint the original notes 
with usury. (Butterfield v. Kidder, 25 Mass., 512; Allen 
v. Turnham, 3 So. Rep., 854; Richards v. Kowntze, 4 Neb., 
206 ; Dell v. Oppenheimer, 9 Id., 454; Bank v. Wagner, 9 
Pet. [U. S.], 378; Bushby v. Finn, 1 O. St., 410; Hotel 
Co, v. Wade, 7 Otto [U.8.], 13. Knowledge of an officer 
of a corporation is not notice to the latter, unless ac- 
quired in the prosecution of its business. ( Wickersham v. 
Zine Co., 18 Kan., 481; Atl. Stute Bank v. Savery, 82 N. 
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Y., 291; Washington Bank v. Lewis, 22 Pick. [Mass.], 24; 
Fulton Bank v. Canal Co., 4 Paige Ch. [N. Y.], 127. 


Thumme & Platt, contra: 


To enforce the usury penalty against a purchaser, it is 
not necessary to prove that he had full and certain knowl- 
edge of the defense. (Cone v. Baldwin, 12 Pick. [Mass.], 
545; Goddard v. Lyman, 14 Id., 268; Packwood v. Gridey, 
39 Ill., 388; Wade, Notice, 44; Haescig v. Brown, 34 
Mich., 503; Bank v. Scott, 10 Neb., 86; Olmsted v. Secur- 
ity Co., 11 Id., 492; Cheney v. Cooper, 14 Id., 416; Evans 
v. De Roe, 15 Id., 631; Nelson v. Hurford, 11 ld., 465; 
Knox v. Williams, 39 N. E. Rep., 786; Lincoln Natl. Bank 
v. Davis, 25 Neb., 377.) A director acting as in this case 
comes fully under the rule of notice. (Smith v. Livingston, 
111 Mass., 342; Lincoln Natl. Bank v. Davis, 25 Neb., 377; 
Suit v. Woodhall, 113 Mass., 391; Bank of U.S. v. Davis, 
2 Hill [N. Y.], 451.) 


Norval, J. 


This suit was brought by the appellant in the district 
court of Hall county to foreclose a chattel mortgage given 
to secure two promissory notes, each in the sum of $8,310.45, 
bearing date October 29, 1884, and drawing ten per cent 
from date. The notes were executed by Freeman C. 
Dodge, and were payable to William A. Hagge, the cash- 
ier of the State Central Bank of Grand Island, for the use 
and benefit of that bank. 

Tt is alleged by the plaintiff that the defendants, at the 
time of the execution of the notes and mortgage, were part- 
ners doing business under the style and firm name of F. 
C. Dodge; that the notes and mortgage were given for 
the use and benefit of said firm, and that the plaintiff is an 
innocent holder for value. 

The defendants contend that the notes were given in 
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renewal of four other notes given to the State Central 
Bank, which were tainted with the vice of usury, and that 
the plaintiff purchased the notes in suit after maturity and 
was chargeable with notice of the consideration for which 
they were given. 

The district court court made the following findings of 
facts : 

“First—That the defendants Freeman C. Dodge and 
Edmund B. Abbott were partners doing business under 
the style and firm name of F. C. Dodge, as alleged in 
plaintiff’s petition, and that the notes and mortgage sued 
on were made by the defendant Freeman C. Dodge for the 
use and benefit of said firm. 

“Second—The court further find that the plaintiff, Gus- 
tave Koehler, was at the time of the commencement of this 
suit the lawful owner and holder of said notes and entitled 
to a beneficial interest in said mortgage; that default has 
been made in the condition of said mortgage, and that the 
plaintiff is entitled to an order of sale of the mortgaged 
property. ‘ 

“Third—And the court do further find that the notes 
described in said mortgage were executed and delivered to 
said William A. Hagge for the use and benefit of the State 
Central Bank of Nebraska, of which bank he was, at the 
date of said notes, cashier. 

“Fourth—The court do further find that one of the 
notes described in said mortgage and marked ‘Ex. A,’ 
was, on the 5th day of February, A. D. 1885, sold, in- 
dorsed, assigned, transferred, and delivered to the United 
States National Bank of Omaha, Nebraska, as collateral 
security for a loan made to the State Central Bank of 
Nebraska, or to William A. Hagge and Henry A. Koenig, 
who were then the sole owners of the stock in the State 
Central Bank. That the assignment, transfer, sale, and 
delivery was made before the maturity of said note, and 
without any knowledge or notice to said United States 
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National Bank of any defense thereto, and was received 
by the said United States National Bank of Omaha, Ne- 
braska, as collateral security as aforesaid in the ordinary 
course of its business, and for value; that prior to the pur- 
chase of ‘Ex. A’ by the plaintiff herein, it had been re- 
turned to the Citizens National Bank, or Koenig and 
Hagge. 
“ Fifth—-The court do further find that the other note 
described in said mortgage, and marked ‘Ex. B,’ was by 
the State Central Bank of Nebraska sold, assigned, in- 
dorsed, transferred, and delivered to the Citizens National 
Bank of Grand Island, Nebraska, in the ordinary course 
of the business of said State Central Bank of Nebraska, 
and that the Citizens National Bank of Grand Island, 
Nebraska, purchased the same on the 16th day of Decem- 
ber, 1884, and before the maturity thereof, but with notice 
of the equities of the defendant. 
“Sixth—The court do further find that Henry A. 
Koenig: was president of the State Central Bank of Ne- 
“braska, at the time said notes and each of them were 
made. That William A. Hagge was its cashier at the 
same time, and the court do further find that said Henry 
A. Koenig was, upon the organization of the Citizens Na- 
tional Bank of Grand Island, Nebraska, duly elected pres- 
ident thereof, and that said William A. Hagge was duly 
elected vice president thereof; that they have held said of- 
fices respectively since the organization of said last named 
bank. That they, and ‘each of them, at the time of the 
transfer of the note marked ‘Exhibit B’ had full knowl- 
edge of the consideration for which said note ‘Exhibit 
B,’ was given. That said knowledge was acquired by 
them while employed as president and cashier of the said 
State Central Bank of Nebraska. 

- “Seventh—The court do further find that said notes 
and each of them were purchased by the said plaintiff, after 
the maturity thereof, and that he paid therefor a valuable 
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consideration and their full market value, and that he pur- 
chased or obtained ‘ Exhibit B’ from the Citizens National 
Bank of Grand Island, Nebraska, and ‘ Exhibit A’ from 
the Citizens National Bank, or of Henry A. Koenig and 
William A. Hagee. 

“Eighth—And the court do further find that at the 
time of the purchase thereof he was chargeable with full 
notice of the consideration for which said notes and each 
of them were given. 

“ Ninth—The court do further find that the said notes 
‘Exhibits A and B’ referred to in said mortgage, and each 
of them, were given in renewal of four several promissory 
notes described as follows, to-wit: Three notes dated 
September 21, 1881, one for $3,000 due in thirty (30) 
days, one for $3,000 due in sixty (60) days, and one for 
$6,000 due in ninety (90) days thereafter, which said three 
several notes each bore interest upon their face at the rate 
of ten per centum per annum, payable monthly until paid, 
and each of said three notes were known and numbered as 
5088, 5089, 5090, and one other note dated February 7, 1882, 
for $6,000, which said last mentioned note was No. 5351, 
and was payable on demand with interest from date at the 
rate of ten per centum per annum, on which last men- 
tioned note there was paid on the 24th day of June, 1882, 
the sum of $4,000, as principal. 

“ Tenth—The court do further find that at the time of 
the execution and delivery of the said four notes above 
referred to as Nos. 5088, 5089, 5090, and 5351 there was 
a mutual understanding and agreement between the de- 
fendants and the State Central Bank of Nebraska, to 
which said notes were payable, that the defendants should 
pay interest thereon from the date thereof at the rate of 
eighteen per centum per annum, instead of ten per centum 
per anuum, as expressed on the face of said notes. 

“ Eleventh—The court do further find that the defend- 
ants, after the execution and delivery of said four notes 
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last above mentioned, paid interest thereon at the rate of 
eighteen per centum per annum on the amount due thereon 
from the date of said notes respectively up to the 21st day 
of January, 1883, and the court finds the amount of said 
payments so made at the rate of eighteen per centum per 
annum to be the sum of $38,498. 

“Twelfth—The court do further find that the notes de- 
scribed in the mortgage and marked Exhibits A and B were 
given in renewal of the notes numbered 5088, 5089, 5090, 
and 5351, with interest thereon at the rate of ten per centum 
per annum from the 21st day of June, 1883, up tothe 29th 
day of October, 1884, the day of the date thereof, and 
that by mistake of the parties drawing said notes and 
mortgage the same were made foralarger amount than the 
unpaid principal of said four notes, with interest thereon, 
the amount of such error being the sum of $140.90.” 

A decree of foreclosure was entered for the sum of 
$10,502, and the costs of suit were taxed against the 
plaintiff. The case is brought here by the plaintiff on 

appeal. 

’ It appears from the tenth finding that at the time of the 
making of the four notes which were renewed by the 
notes in suit it was agreed between the defendants and the 
payee that the makers should pay interest thereon from 
their date at the rate of eighteen per cent, instead of ten 
per cent as expressed on their face. It is argued by counsel 
that the parol contemporaneous agreement to pay a usurious 
rate of interest did not taint the notes with usury. It is 
doubtless true that when a person borrows money and 
gives his note therefor, specifying a lawful rate of interest, 
a verbal promise of the borrower made at the time the 
indebtedness is incurred to pay an unlawful rate of in- 
terest for the use of the money would not of itself make 
the transaction usurious. (Butterfield v. Kidder, 8 Pick., 
512; Allen v. Turnham, 3 Southern Rep., 854; Van Beil 
v. Fordney, 79 Ala, 76; U.S. Bank v. Waggener, 9 Peters, 
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379, 400.) But where the verbal agreement is carried into 
effect by the borrower, at the time of making the loan or 
subsequently thereto, paying the unlawful interest, or where 
it appears that the lender, in pursuance of the agreement, 
has by any shift or device reserved or secured a rate of in- 
terest in excess of that allowed by law, it will make the 
transaction usurious, notwithstanding the note given for the 
repayment of the money borrowed should on its face ex- 
press a legal rate of interest. Parol evidence is admissible 
to show the usurious consideration of a note. 

In the case at bar the evidence shows, although the trial 
court did not so find, that when the four original notes 
were given, eight per cent interest from their date until 
maturity was paid in advance, and the notes by their 
terms bore ten per cent interest from their date. This 
made the contract illegal. 

It is also established by the undisputed testimony,.and 
the court in its eleventh finding so found, that the de- 
fendants, after the delivery of these four notes, paid inter- 
est thereon at the rate of eighteen per cent per annum 
from their date until January 21, 1883, amounting to 
$3,498. When the renewal notes were taken, no credit 
was given for the interest that had been paid in excess of 
the legal rate. This made the notes in suit usurious. 
Does the plaintiff hold the notes free from the defense of 
usury? The court in the eighth finding of fact finds that 
the plaintiff purchased them with notice of the considera- 
tion for which they were given. It is claimed that this 
finding is not supported by the evidence. Both notes are 
negotiable in form. It is conceded that they were pur- 
chased by the plaintiff in good faith after maturity, pay- 
ing therefor their full market value. But it is contended 
that he purchased from innocent holders, and is therefore 
protected. Both notes involved in this case were made 
payable to W. A. Hagge, and were delivered to him for 
the use and benefit of the State Central Bank of Grand 
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Island. H. A. Koenig and said Hagge were at that time 
the sole owners of the bank, the former being president 
and the latter cashier. Subsequently the State Central 
Bank ceased to transact a banking business, and about the 
same time the Citizens National Bank was organized. 
Koenig and Hagge have been stockholders in and directors 
of the last named bank ever since its incorporation, and 
have respectively held the positions of president and vice 
president. One of the notes in controversy, Exhibit B, 
was sold and indorsed by the State Central Bank to the 
Citizens National Bank for value in the usual course of 
business before maturity. But the trial court finds that the 
Citizens National Bank was not an innocent purchaser, but 
was chargeable with knowledge of the consideration of the 
note acquired by Koenig and Hagge while acting as presi- 
dent and cashier of the State Central Bank. The evidence 
shows that they acted for themselves and not for the Citi- 
zens National Bank in negotiating the note. The bank in 
making the purchase was represented by its cashier, D. H. 
Vieths, who had no notice of any infirmities of the paper. 
Koenig and Hagge acquired knowledge of the considera- 
tion of the note long before the organization of the bank, 
in the prosecution of their individual business. Knowl- 
edge thus acquired did not bind the bank in a transaction 
where they deal with the corporation as private individuals 
unless the knowledge was previously communicated to the 
bank. They were acting solely for themselves. It would 
be unreasonable to expect that they would communicate to 
the corporation the fact that there existed a defense against 
the note, and it will not be presumed that they did so 
We are of the opinion that the Citizens National Bank 
was an inuocent holder of the note. (Angel & Ames on 
Corp., secs. 308, 309; Barnes v. Trenton Gas Light Co., 
27 N. J. Eq., 38; First Natl. Bank v. Christopher, 40 N. 
J. L., 435; Custer v. Tompkins County Bank, 9 Pa. St., 
27; Winchester v. Baltimore R.Co., 4 Md., 231; U.S. Ins. 
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Co. v. Shriver, 3 Md. Ch., 381; Wickersham v. Chicago 
Zine Co., 18 Kan.; 481; La Farge Ins. Co. v. Bell, 22 
Barb., 54; Washington Bank v. Lewis, 22 Pick., 24.) 

The case last cited was an action upon apromissory note 
made by Lewis. The defendant made and delivered the 
note to Thompson, one of the directors of the plaintiff, to 
procure the bank to discount it for the maker. Instead 
of doing that Thompson pledged it to the plaintiff for a 
loan made to himself. Lewis received nothing upon the 
note. It was held that the bank was not bound by the 
fraudulent conduct of Thompson and that as he did not act 
in his capacity as director in the transaction, his knowledge 
of the circumstances under which the note was procured 
was not the knowledge of the bank and did not affect its 
rights. 

Notwithstanding the plaintiff purchased the note from 
the bank after maturity he holds it free from any and all 
defenses available to the makers against the payee, for it 
has become the settled law of this’ country that where a 
negotiable note is purchased after due from an innocent 
holder, the purchaser takes the title of and is entitled to 
the same protection as his indorser. (Bassett v. Avery, 
15 O. St., 299; Simon v. Merritt, 33 Ta., 537; Riley v. 
Schawacker, 50 Ind., 592; Kinney v. Kruse, 28 Wis., 183 ; 
Hogan v. Moore, 48 Ga., 156; Peabody v. Rees, 18 Ia., 
571; Bank v. Gove, 63 Cal., 355.) 

An exception to the rule is where the original payee 
purchases from an innocent holder. (Kost v. Bender, 25 
Mich., 515.) 

An unsuccessful attempt was made by the defendants on 
the trial in the district court to show that the Citizens Na- 
tional Bank was but a reorganization of the State Central 
Bank; that the former succeeded to the properties and 
credits of the latter, and that Exhibit B was obtained by 
the first named bank in that manner and not by purchase 
in the usual course of business. The evidence shows that 
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the Citizens National Bank counted among its numerous 
stockholders Koenig and Hagge, the sole stockholders of 
the State Central Bank, but the new bank did not succeed 
to any of the assets or credits belonging to the old, so far 
as the evidence discloses, except this one note. 

It appears from the findings of the court that the other 
note, Exhibit A, was sold, indorsed, and transferred by 
the payee before maturity to the United States National | 
Bank as collateral security for a loan made by it to the 
payee, without any knowledge or notice on the part of the 
bank of there being any defense thereto. 

The decided cases establish the rule that where a ne- 
gotiable promissory note is indorsed and transferred before 
due as collateral security for a loan of money then made, 
the pledgee who takes the paper without notice of any de- 
fense is a holder for value in the usual course of business. 
Had the United States National Bank brought suit upon 
the note a plea of usury would have been of no ayail to 
the makers. (Colebrook on Collateral Securities, 5 ; Miller 
v. Pollock, 99 Pa. St., 202; Trustees of Iowa College v. Hill, 
12 Ta., 462; Ruddick v. Lloyd, 15. Id., 441; Stotts v. 
Byers, 17 Id., 303; State Savings Ass’n v. Hunt, 17 
Kan., 532; R. Co. v. Bank, 102 U.S., 14; Hunt v. Nev- 
ers, 15 Pick., 500; Logan v. Smith, 62 Mo., 455; Dun- 
comb v. R. Co., 84 N. Y., 190; Farwell v. Bank, 90 N. 
Y., 483; Roxborough v. Messick, 6 O. St., 448; Tarbell 
v. Sturterant, 26 Vt., 513; Bond v. Wiltse, 12 Wis., 611; 
Lyon v. Ewings, 17 Id.,61; Curtis v. Mohr, 18 Id., 615.) 

The plaintiff claims that he purchased the note from the 
United States National Bank, and that the finding of the 
trial court, that it had been returned to the Citizens Na- 
tional Bank of Grand Island, or Koenig and Hagge, and 
by them sold to the ; laintiff, is not supported by the evi- 
dence. The testiniony shows that it was returned to Koenig 
and Hagge by the United States National Bank before the 
plaintiff obtained it. The money was paid by Koehler to 
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Koenig for the note and the testimony fails to show that it 
was ever sent to or received by the United States National 
Bank. Nor does it appear that prior to July 16, 1886, 
the date of plaintiff’s purchase, the loan made by that 
bank, for which Exhibit A was pledged as security, had not 
been fully paid. It seems to have been liquidated, but at 
what time the record does not speak. The plaintiff and 
Koenig in their testimony say that Koenig acted as agent 
for Koehler in purchasing the notes, but they failed to 
state any facts that established the relation of principal and 
agent, They only state conclusions. No explanations is 
given why Koenig would act as agent for another in the 
purchase of a note in which he presumably had an intev- 
est. The note bears the indorsement of the United States 
National Bank to plaintiff, but the record is silent as to 
when the indorsement was made. We are convinced that 
there is sufficient testimony in the case from which a con- 
clusion could be legitimately drawn that the plaintiff pur- 
chased the note of the payee and not from the United States 
National Bank. The plaintiff having purchased the note 
after maturity from the payee, he is not an innocent 
holder, but took the paper subject to the same defenses 
that existed between the original parties thereto. The judg- 
ment of the district court is 


AFFIRMED, 


Tae other judges concur. 
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JAMES DAILEY, APPELLEE, V. CATHERINE KINSLER 
ET AL, APPELLANTS. 


(FILED FEBRUARY 10, 1891.] 


1. Deeds: Panties: DEcREE. In 1883 one D. made a deed of cer- 
tain real estate to Catherine K. In May, 1884, Catherine con- 
veyed said property to one J. H. F. by deed with full covenants 
of warranty. J. H. F. paid nothing for the property. Soon 
after the execution of the last mentioned deed D. began an 
action in the district court against Catherine and J. H. F., al- 
leging certain facts which, if true, would invalidate the deed 
from D. to Catherine, and prayed that the deed made by him to 
Catherine, and from her to J. H. F. be delivered up and he can- 
celed and the title quieted in the plaintiff. Personal service 
was had upon J. H. F., and by publication upon Catherine. A 
decree by default was entered against both, which was after- 
wards set aside as to Catherine, and she was permitted to defend. 
Held, First—That as she had conveyed all her interest in the 
premises before the bringing of the action she was not a neces- 
sary party to thesuit; Second—That the decree against J. H. F., 
no appeal having been taken or modification made, divested 
him of all title or interest in the premises. 


2. Express Trusts: CANNoT Rest IN Parou. Under sec. 3, 
ch. 32, Compiled Statutes, an express trust in real estate cannot 
be created by a parol agreement to reconvey the same to the 
grantor. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Mahoney, Minahan & Smyth, for appellants: 


The statute of frauds can be pleaded cnly by parties and 
privies. (Rickards v. Cunningham, 10 Neb., 420; Hansen 
v. Berthelsen, 19 Id., 441.) Notice must be alleged. (Lane 
v. Krekle, 22 Ia., 406; Clapp v. Cedar Co. 5 Id., 58; 
Uther v. Rich, 37 Eng. C. L., 784; Fitch v. Jones, 85 Id., 
238; Bailey v. Bidwell, 13 M. & W. [Eng.], 73; Hancock 
v, Hale, 17 Fla., 808; Langdell, Eq. Pl., sec. 185; Bige- 
low, Fraud, 130.) 
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Switzler & McIntosh, contra: 


The warranty deed to Feeney cannot be defeated by 
parol proof of an express trust. (Shafter v. Huntington, 
19 N. W. Rep., 11; Cook v. Barr, 44.N. Y.,156; Brown 
v. Bronson, 35 Mich., 415; Cobb v. Cook, 49 Id., 11; 
Jones v. Van Doren, 18 Fed. Rep., 619; Randall v. Con- 
stans, 23 N. W. Rep., 531; Fairchild v. Rasdall, 9 Wis. 
379; Pavey v. Ins. Co., 56 Id., 221; Hansen v. Berthel- 
sen, 19 Neb., 433; O’Brien v. Gaslin, 20 Id., 347; Cour- 
voirsier v. Bouvier, 3 Id., 55; Thomaston v. Stimson, 21 
Me., 195; Bryant v. Crosby, 36 Id., 562; Richardson v. 
Woodbury, 43 Id., 206.) Even if a trust existed, service 
of summons upon Feeney, the alleged trustee, and a decree 
against him, binds Kinsler. (Perry, Trusts, 328 ; Story, Eq. 
Jur., 1275; Mackey v. Coates, 70 Pa. St., 350.) The deed 
is not sufficiently clear and certain for atrust deed. (Shade 
v. Bessinger, 3 Neb., 140; Wharton, Ev., 1033.) 


MAXWELL, J. 


On the 9th day of May, 1884, plaintiff filed his petition 
in the court below, in which he alleged, in substance, that 
on the 2d day of November, 1883, plaintiff was the owner 
in fee of the real estate described therein; that on or about 
said date the defendant, Catherine Kinsler, with the inten- 
tion of defrauding the plaintiff, plied him with intoxicating 
liquors, and that while under the influence of said liquors 
she brought him a document to sign, fraudulently repre- 
senting it to bea paper relating to an application of hers 
for a pension from the United States government; that he 
signed said paper believing it to be as represented ; that in 
fact it was a deed to the real estate aforesaid; that plaintiff 
never sold or agreed to sell to her the real estate mentioned ; 
that on or about the 2d day of May 1884, she, by a war- 
ranty deed, attempted to convey said property to the defend- 
ant, John H. Feeney; that said last mentioned deed was 
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made without plaintiff’s knowledge or consent, and that 
Feeney now claims to own said property. The prayer of 
the petition is that the deed from Dailey to Kinsler and 
from Kinsler to Feeney be delivered up and canceled; that 
the defendants be enjoined from conveying or incumbering 
the property, and that the title thereto be quieted in the 
plaintiff. 

Personal service was had upon the defendant Feeney ; 
the defendant Kinsler was served by publication. Neither 
defendant appeared. Both were defaulted and a decree 
rendered against them. The decree was substantially that 
the deed from Dailey to Feeney was obtained by fraud, was 
null and void; that the deed to Feeney was made without 
authority of law, was null and void; that the deeds be 
delivered up and canceled; that the title to the property 
was in Dailey, and that it be quieted in him. 

On the 18th day of October, 1888, the decree, on mo- 
tion of Miss Kinsler, was set aside as to her, and she was 
given leave to answer. She filed a general denial. A fter- 
wards, by leave of court, she filed an amended answer, de- 
nying specifically the fraud, admitting the conveyance to 
Feeney, but alleging that it was in trust for her. To which 
plaintiff replied, reciting, among other things, the date of 
the commencement of the action; that personal service was 
had upon Feeney, and constructive service upon Kinsler; 
that the defendants failed to answer or plead; that a decree 
was entered quieting the title in the plaintiff; that the de- 
cree, as to Feeney, was never set aside; that afterwards 
Feeney made a quitclaim deed to Kinsler; that said quit- 
claim deed cast a cloud upon plaintiff’s title; that plaintiff 
purchased the property in 1882, and assumed and agreed 
to pay a certain mortgage thereon, and praying, in sub- 
stance, the relief asked for in his petition. 

A trial was had resulting in a decree finding generally 
in favor of the plaintiff and canceling the deeds of the de- 
fendant and quieting the plaintiff’s title. 
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The testimony fails to show that the deed was obtained 
by Miss Kinsler by plying the plaintiff with intoxicating 
liquors. So far as the proof shows, the deed was made 
voluntarily. It appears, however, to have been made as a 
matter of friendship, and had she retained the title, there 
is but little doubt the deed would have been sustained. 
She conveyed the property to Feeney, however, without 
consideration, upon an alleged parol trust to hold the prop- 
erty for her. This conveyance was made by a warranty 
deed with full covenants, by which she parted with all her 
right, title, and interest in the property. She was nota 
necessary party therefore in this action. 

Personal service was had upon Feeney, but he made no 
defense whatever, but allowed a decree to be entered 
against him by default. Is this decrée conclusive in the 
case? In other words, can a secret, express trust be raised 
by parol where there has been an absolute conveyance of 
real estate? 

Sec. 8, ch. 32, Compiled Statutes, provides that “No 
estate or interest in land, other than leases for a term not 
exceeding one year, nor any trust or power over or con- 
cerning lands, or in any manner relating thereto, shall 
hereafter be created, granted, assigned, or surrendered, or 
declared, unless by act or operation of Jaw, or by a deed or 
conveyance in writing, subscribed by the party creating, 
granting, assigning, surrendering, or declaring the same.” 

The fourth section excepts from the operation of this 
provision real estate disposed of by will and trusts arising 
by implication or operation of law, and the sixth excepts 
agreements where there has been a part performance. 

In Courvoirsier v. Bouvier, 3 Neb., 61, it was held that 
under our.statute an express trust in real estate cannot be 
raised by a parol promise to reconvey to the grantor. This 
rule was affirmed in Hansen v. Berthelsen, 19 Neb., 438, 
and in O’Brien v. Gaslin, 20 Id., 347. 

The sections above quoted were copied substantially from 
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the laws of Michigan and the supreme court of that state 
in Shafter v. Huntington, 19 N. W. Rep., 11, held that 
trusts in land for the benefit of third persons cannot be 
raised by a parol agreement. (See, also, Trask v. Green, 
9 Mich., 366; Grosbeck v. Seeley, 13 Id., 345; Newton v. 
Sly, 15 Id., 396; Brown v. Bronson, 35 Id., 415; Palmer 
v. Sterling, 41 Id., 220.) 

The same doctrine was announced by the supreme court 
of Minnesota in Randall v. Constans, 23 N. W. Rep., 531, 
and by the supreme court of Wisconsin in Fairchild v. 
Rasdall, 9 Wis., 379; Pavey v. Am. Ins. Co., 56 Id., 221. 
Many other cases to the same effect might be cited. 

This has been the rule in this state for nearly twenty 
years, and if changed it should be by statute. No doubt 
there are cases where the justice of the matter creates a 
strong desire to allow parol testimony to be given to es- 
tablish the trust. The law, however, gives security to 
titles, prevents fraud and perjury in the assertion of al- 
leged trusts, and conduces to the general welfare. It is 
not to be supposed that a party will make an absolute con- 
veyance of real estate where he still retains an interest 
therein, without that interest being statedin writing. The 
law, at least, requires it to be so stated, and it is the duty 
of the court so to declare. Feeney held the absolute title 
to the Jand in question at the time the decree was rendered 
divesting him of all title and interest therein. 

No appeal was taken from this judgment or any attempt 
made to modify or set it aside, and it is now in full force 
and effect. The judgment of the court below must be 


AFFIRMED. 


THE other judges concur, 
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C. Dusensury v. J. W. ALBRIGHT. 
[FILED FEBRUARY 10, 1891.] 


Promissory Note: Signer AFTER DELIVERY: LiaBILity. A 
promissory note due in ten months from date and payable to 
bearer was given by H. M. and B. F. M. About two months 
after the execution of the note the original holder sold the same 
to one J. at a discount of five per cent with accrued interest, and 
at J.’s request signed said note immediately to the left of the 
signatures of the original makers; the reason being, as testified 
to by him, that there was not room on the paper under the 
names of the original signers. After the note became dne it was 
transferred to one A., who brought an action thereon against the 
original holder. Held, That the proof showed that the original 
holder was liable as maker of the note. 


Error to the district court for Pawnee county. Tried 
below before APPELGET, J. 


J. K. Goudy, for plaintiff in error, contending that Du- 
senbury was simply an indorser for value, cited: Taylor 
v. Dobbins, 1 Stra. [Eng.], 399; Natl. Pemberton Bank v. 
Lougee, 108 Mass., 373; Palmer v. Grant, 4 Conn., 389; 
Heister v. Gilmore, 5 Phila., 62; French v. Turner, 15 
Ind., 59; Folger v. Chase, 18 Pick. [Mass.], 63; Haines 
v. Dubois, 1 Vr. [N. J.J, 259; Herring v. Woodhull, 29 
Tll., 92; Hance v, Miller, 21 Ill., 636; Fayv. Sears, 111 
Mass., 154; Davis v. Neligh,7 Neb., 78; Elgin v. Hill, 27 
Cal., 373; Coghlin v. May, 17 Cal., 515; Iitile v. De La- 
mater, 3 Neb., 325. 


Story & Story, con.ra, cited: Smith v. Rawson, 61 Ga., 
208; Lane v. Krekle, 22 Ia., 399; Cone v. Baldwin, 12 
Pick. [Mass.], 545; Delaney v. Linder, 22 Neb., 274; 
Junge v. Bowman, 72 Ia., 648; Mason v. Mason, Id., 457; 
Johnson v. Grover, 12 N. E. Rep. [TIll.], 257; Houck v. 
Graham, 6 N. E. Rep. [Ind.], 594; Partridge v. Colby, 
19 Barb. [N. Y.], 248; Cook v. Brown, 62 Mich., 473. 
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MAXWELL, Jd. 


The defendant in error brought an action against the 
plaintiff in error, and alleged in his petition that “on the 
27th day of February, 1882, said defendant, with others, 
made their promissory note in writing of that date in the 
words and figures following, to-wit: 


“$125.50. FEBRUARY 27, 1882. 
“<«Ten months after date, for value received, we prom- 
ise to pay to the bearer one hundred and twenty-five and 
+5 dollars, with interest at ten per cent, at Joy, Eckman 
& David’s Bank, Pawnee City, Nebraska. 
“¢C, DusENBURY. Henry McDowe tt. 
“¢B, BF. McDow Eu.’ 


and then and there delivered said promissory note to one 
W. B. Jones for value received. 

“That before the commencement of this action the 
plaintiff, for a valuable consideration, became the owner of 
said note, and is entitled to receive the money therein 
promised. No part of said note has been paid, except the 
sum of fifty-five dollars paid on the 26th day of Decem- 
ber, 1882, and there is now due from the defendant to the 
plaintiff thereon the.sum of eighty and 9%, dollars, with 
interest thereon at ten per cent from the 26th day of De- 
cember, 1882, for which amount, with costs of suit, plaint- 
iff prays judgment.” 

The defendant below in his answer first denies each and 
every allegation contained in the petition; second, states 
“that said alleged note, referred to by plaiutiff in his said 
petition, was given by said Henry McDowell and B. F. 
McDowell, and by them alone, and was by them ouly 
signed at the time of the date thereof, or at any otlier time, 
as makers; that said so-called note was executed and de- 
livered by Henry McDowell. and B. F. McDowell to the 
“fondant, the consideration of which was certain property 
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purchased by said McDowells from this defendant at a 
public sale of property belonging to this defendant, said 
sale being made on or about the 27th day of February, 
1882, said property so as aforesaid by said McDowells 
purchased was the property of this defendant; that after- 
wards this defendant sold said so-called note to one W. B. 
Jones, and indorsed the same as follows: ‘C. Dusenbury,’ 
and that after and long after said so-called note had become 
due, said W. B. Jones transferred said so-called note to the 
plaintiff herein, who at the time of said transfer to him well 
knew that said so-called note was past due.” 

The plaintiff below in his reply, first, denies the allega- 
tions of the answer, and, second, alleges that he purchased 
the note without notice of any claim of the defendant be- 
low that he was not a maker of the note. 

On the trial of the canse the jury returned a verdict in 
favor of the plaintiff below for the full amount of the 
note less $55, which had been paid by McDowell. 

The testimony tends to show that in 1882 Henry Mc- 
Dowell and B. F. McDowell purchased certain property of 
the plaintiff in error at a public sale and gave their note 
there for for the sum of $125.50, due ten months after date, 
with interest at ten per ceut. About two months after the 
execution of the note the plaintiff in error sold the same 
to one Jones at a discount of five per cent and accrued in- 
terest, and that Jones required him to sign the note. The 
plaintiff in error in his testimony says in effect that the 
reason he did not sign immediately under the names of the 
McDowells was because'there was not room on the paper, 
hence he signed immediately to the left of those names. 
The plaintiff in error evidently, from his own testimony, 
did not regard himself as an indorser on the note, and if the 
testimony of Jones is to be believed he regarded his liabil- 
ity as still continuing. About two years after Jones had 
obtained the note he transferred the same to the plaintiff 
below, who evidently ‘supposed that the defendant below 
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was one of the makers of the note. There was nothing 
on the face of the note to apprise him who was the payee. 
The note was payable to bearer, and therefore negotiable, 
without indorsement, hence the legal title would pass by a 
mere transfer of the instrument. 

There is some testimony in the record tending to show 
that one of the McDowells had moved away before the 
bringing of this action and that the other was not in a sit- 
uation financially to pay the debt. Whether the Mc- 
Dowells were financially able to pay the note when it was 
given does not appear, but the fact that Jones required the 
plaintiff in error to sign the same as joint maker leads us 
to infer that that matter was in doubt. It is very evident 
from all the testimony that the plaintiff in error signed 
the note as joint maker and that he is liable thereon. 

A case very similar to this was before the supreme court 
court of Michigan in Cook v. Brown, 29 N. W. Rep., 46, 
where numerous cases bearing upon this question are cited. 

The judgment of the district court is right and is 


AFFIRMED. 
THE other judges concur. 


THomas Coy v. CHRISTIAN MILLER. 
[FILED FEBRUARY 10, 1891.] 


1. Boundaries: ACQUIESCENCE: PRESUMPTION. Where a comer 
supposed to have been-established by the government in the 
surveys of public lands has been acquiesced in by adjoining 
owners of such Jands for nearly ten years, and improvements 
made and the Jand broken up to the line thus established, there 
is a presumption in favor of such corner being the true one, 
which can only be overcome by clear proof that it was not estab- 
lished by the government. 


: PRoorF, held, insufficient to sustain the verdict. 
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Error to the district court for Phelps county. Tried 
below before Gast, J. 


Dilworth, Smith & Dilworth, and Hall & Patrick, for 
plaintiff in error, cited : Johnson v. Preston, 9 Neb., 474; 
Morrison v. Neff, 18 Id., 134; Marsh v. Mitchell, 25 W is. 
706. 


James I. Rhea, and W.S. Morlan, contra, cited : Jones 
v. Kimble, 19 Wis., 480; Moreland v. Page, 2 Clarke 
[Ia.], 189; Johnson v. Preston, 9 Neb., 475-6. 


MAXwELL, J. 


This is an action of ejectment brought by the defendant 
in error against the plaintiff in error to recover the posses- 
sion of certain real estate. 

It is alleged in the petition that the plaintiff has a legal 
estate in and is entitled to the possession of the following 
described piece of land off of the west side of lots numbered 
11 and 14 in section 30, township 5 north, range 17 west, 
of the 6th P. M., situated in Phelps county, in the state of 
Nebraska, and bounded as follows, to-wit: Beginning at 
the southwest corner of said lot numbered 14 running 
thence north on the line between lots numbered 14, and 15 
and 11 and 10 in said section 30 forty chains and forty- 
two and one-half links to the northwest corner of said lot 
numbered 11, thence east five rods, thence south forty 
chains and forty-five links on a straight line to a point on 
the section line between sections 30 and 31 in said town- 
ship and range, about eleven rods east of said southwest 
corner of said lot numbered 14, known as the Coy corner ; 
thence west eleven rods on said section line to the place of 
beginning, containing in all eight acres, more or less.” 

On the trial of the cause in the court below a verdict 
was returned in favor of Miller, upon which judgment was 
rendered. 
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The real question in controversy is the location of the 
government corner on the north line of section 30, 
which divides the plaintiff’s land from that of the de- 
fendant. 

One John A. Jacobson was called as a witness on behalf 
of the defendant below and testified as follows: 

A. In 1872 I went over the land. 

Q. Where were you living at that time? 

A. In Harlan county. 

Q. Did you ever see a corner at the corner of Coy’s 
place? 

A. Isawa pile of dirt thrown up there in 1872—I drove 
by there—I did not know it was a corner. 

Q. Was there a road running by there? 

A. Yes, sir; from Orleans to Kearney. 

Q. On which side of that pile of dirt that you saw did 
the road run ? 

On the north and west of it. 

How far from it? 

Ten or twelve rods. 

Do you know where the corner is now that Coy 
claims? 

A. Yes, sir. 

Q. Was the pile of dirt that you saw in the same 
place? 

A. Yes, sir, about, I think. 

Q. When did you next see that corner? 

A. In 1876, I passed and noticed it about the same. 

Q. When did you next see it? 

A. I saw it then after Sacramento started; they turned 
the road then and went right through the corner. 

Q. Show the way it run on this piece of paper. (Wit- 
ness draws the line of road on paper.) 

A. In 1878 Sacramento started and they turned the 
road up this way and went around the corner, and the 
wagon wheels went right into the holes; there were four 
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holes, I think, three any way, and a pile of dirt in the 
center. 

Q. Grass grown over them? 

A. No, sir. 

Q. State if any one was living around there in 1872. 

A. No, sir. 

Q. Anybody living on this land on which Coy lives 
now? 

A. No, sir. 

Q. Any land taken around there at all? 

A. No, sir. 

Q. You came there about the same time Nels Johnson 
came there? 

A. Yes, sir, 

By a juror: 

Q. Did the corner look any larger the last time you saw 
it than the first time? 

A. I think not, because the grass had grown up some. 

Q. Could you see other government corners around there 
then? 
. We could’on the county line; they were plain. 
. Where did you see corners on the county line? 
. One corner right south of the Coy corner. 
. What section did you live on in Harlan county? 
. On section 2. 


PrFOPOP 


Cross-examination : 


. How plain was the road you traveled on in 1872? 
. Pretty plain. 
. How close to the Harlan county line were these 
mounds? 

A. Well, I don’t remember. 

Q. How many mounds did you see on the way to 
Kearney? 

A. I don’t know. 

Q. Did they not pile up dirt to mark the road there? 


OP 
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I don’t know; they did that in the sand hills. 
When were you first at Coy’s house? 

I was there when he was digging the cellar. 

. How far did this road run west of his house? 

Not far; couple of rods, perhaps. 

How far north of his house? 

Perhaps the same distance. 

When the grass was burned off in 1872 you could 
see a long ways? 

A. Yes, sir. 

Q. Were you close enough to this corner to see if there 
were any stakes? 

A. No, sir. 

A number of other witnesses, who had seen the corner 
in question prior to the settlement of that portion of the 
state, testified to substantially the same facts as Mr. Jacob- 
son, The plaintiff and defendant themselves recognized 
this as a government corner, and cultivated their lands 
with reference thereto, leaving a public road along the line 
which passed over this corner. 

The land on the strip in controversy was broken up by 
Mr. Coy, with Mr. Miller’s knowledge, if not consent. A 
considerable number of trees were set out on the strip 
which, at the time of the trial, were several years old. He 
had also dug a well thereon and made other improvements, 
all with Mr. Miller’s knowledge and without objection. 
In 1878 a surveyor was called who testifies in substance 
that he found the corner as claimed by Coy; that the field 
notes showed that the corner was more than two rods out 
of place; that if he had established a corner from the field 
notes he would have established it according to measure- 
ment, but that the corner, although not agreeing with the 
field notes, he regarded asthe government corner. ‘To off- 
set this testiniony, a surveyor, shortly before the bringing 
of the action, had made a survey and located the corner 
eight or nine rods within the lands claimed by Coy, and 
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thereupon this action was brought to recover the land which 
it is claimed belongs to Miller. The field notes were in- 
troduced, showing clearly that a corner had been established 
by the government surveyors at the division line of the 
lands now owned by the plaintiff and defendant. 

A. witness was called on behalf of Miller who testified 
that when the survey was made in 1878 no corner was 
found at the point in controversy but that the surveyor 
established the corner. One or two other witnesses testi- 
fied to substantially the same facts. The clear weight of 
testimony, however, shows that the corner as it existed 
when Coy and Miller settled upon the land in question is 
the true government corner. This corner was acquiesced 
in for nearly ten years by all parties interested in the 
property, and a division made on that line seems to give 
to both the plaintiff and defendant all the lands they pur- 
chased. 

The question involved is one of fact, but the acqui- 
escence for so many years ofthe people interested in the 
corner as it existed when the country was settled is a strong 
circumstance tending to show that there is but little cause 
of complaint. Under this state of facts the presumption in 
favor of its being the original location cannot be over- 
turned except by clear proof that it is not the original 
corner. Such proof is not found in the record in this case, 
hence the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


TuE other judges concur, 


23 
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H. A. Greson v. M. E. Surra & Co. 


(Fitep Fresruary 10,1891.] 


4. Clerk of District Court: Superriuovs CERTIFICATES. 
There were five certificates of the clerk of the district court, 
four of them being dated August 5, 1889, and attached to sep- 
arate stipulations in the district court; and one certificate dated 
August 24, 1889, to the record proper. Held, That the four cer- 
tificates dated Angust 5, 1839, were entirely unnecessary and 
tended to cumber the record. 


2. Partnership: Prorit SHarina. The mere sharing of profits 
where third persons have not been led to believe there was a 
partnership does not create a partnership unless there was one 
in fact. 


But participation in the profits of a business 
where there is testimony tending to show that the persons shar- 
ing the same took them as principalsin a joint business in which 
each had an express or implied authority to bind the other will 
warrant a court or jury in finding that there was a partnership. 


Error to the district court for Douglas county. Tried 
below before GRorr, J. 


E. J. Hainer, for plaintiff in error: Community of both 
profits and losses is essential to partnership. (3 Kent Com., 
23; Post v. Kimberly, 9 Johns. [N. Y.], 495; Banchor v. 
Cilly, 38 Me., 555; Buckner v. Lee, 8 Ga., 288; Tibbatts 
v. Tibbatis, 6 McLean [U.S. C. C.], 82.) Mere profit 
sharing is no longer a test. (Cox v. Hickman, 8 H. L. Cas. 
[Eng.], 268; 1 Lindley, Partnership, 42; Collyer, Part- 
nership, 7, note 9; Parsons, Partnership [2d Ed.], 73; 
Story, Partnership [6th Ed.], 49 and note; Burclkle v, Eck- 
ert, 1 Denio [N. Y.], 337; Denny v. Cabbatt, 6 Met. 
[Mass.], 82; Harvey v. Childs, 28 O. St., 321; Eastman 
v. Clark, 53 N. H., 276; Beecher v. Bush, 45 Mich., 193; 
Reed v. Murphy, 2 G. Green [Ta.], 574; Vanderburgh v. 
Hull, 20 Wend. [N. Y.], 70; Williams v. Soutler, 7 Ia., 
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435; Runnels v. Moffett, 41 N. W. Rep., 224; Holbrook 
v. O Berne, 9 N. W. Rep. [Ia.], 291.) An apparent part- 
nership does not fix liability where no one is misled. (1 
Lindley, Partnership [4th Ed.], 48, 50; Sherrod v. Lang- 
don, 21 Ia, 518; Cook v. Penrhyn, 36 O. St., 135; 
Parchen v. Anderson, 5 Pac. Rep., 588; Wood v. Pennell, 
51 Me., 52; Thompson v. Bank, 111 U.8., 520; Fitch ». 
Harrington, 13 Gray [Mass.], 468; Marble v. Lypes, 2 
So. Rep., 701; 1 Lindley, Partnership, 56, and note 25; 
Seabury v. Bolles, 16 Atl. Rep.[N. Y.], 54; 1 Thompson, 
Trials, sec, 1499.) 


Chas B. Keller, and Capps & McCreary, contra, cited, 
contending that a partnership existed between Glover and 
Gibson: Strader v. White, 2 Neb., 362; Manhattan Mfg. 
Co. v. Sears, 45 N. Y., 797; Bromley v. Eliott, 38 N. H., 
287; Bond v. Pittard, 3 M. & W. [Eng.], 357; Bige- 
low v. Elliot, 1 Cliff. [U. 8.], 28; Wright v. Davidson, 
13 Minn., 449; Diller v. Price, 20 Wis., 117; Felichy v. 
Hamilton, 1 Wash. C. C. [U.S.], 492; Dob v. Halsy, 16 
Johns. [N. Y.], 34; Brown v. Cook, 3 N. H., 64; God- 
dard v. Pratt, 16 Pick. [Mass.], 412; Baring v. Crafts, 9 
Met. [Mass.], 380; Champion v. Bostwick, 18 Wend. 
[N. Y.], 175; Catskill Bank v. Gray, 14 Barb. [N. ¥.]; 
471; Berthold v. Goldsmith, 24 How. [U. S.], 536-546 ; 
Fitch v. Harrington, 13 Gray, 468-474 ; Purviance v. Me- 
Clintee, 6 S. & R. [Pa.], 261; Cushman v. Bailey, 1 Hill 
[N. Y.], 526; Wood v. Vallette, 7 O. St., 172; Smith v. 
Hollister, 32 Vt., 695; Ward v. Thompson, 22 How. 
[U. 8.], 383; Hazard v. Hazard, 1 Story [U. 8.], 371- 
374; Story, Partnership, 54, 56, 90, 96,97; MeCann v. 
McDonald, 7 Neb., 309. 


MaxwWELL, J. 


Before proceeding to the consideration of this case we 
desire to call attention to certain certificates of the clerk of 
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the district court. We find five such certificates, the last 
being dated August 24, 1889, which is the only certificate 
required in the case. In addition to the foregoing, how-. 
ever, we find a certificate dated August 5, 1889, to a stip- 
ulation of the attorneys, also a like certificate of that date 
to another stipulation, and a like certificate of that date to 
a third stipulation, and a like certificate of that date to a 
fourth stipulation of the attorneys. Here are four certifi- 
cates that are not authorized by law, and were wholly un- 
necessary, and if charges have been made therefor, the 
party is clearly liable for the penalty imposed by statute. 
It is the policy of the law to confine the fees charged by 
an officer strictly within the limits of the statute, and an 
officer cannot, by adding unnecessary certificates, increase 
the fees to be collected by him without subjecting himself 
to the penalties of the law. 

The charging of fees is a power liable to abuse, and it 
is the duty of the courts to enforce the penalties of the 
law and prevent an abuse of such power. It may be said, 
however, that there being four judges in Douglas county 
holding separate courts it is necessary to certify papers 
in each court where the clerk cannot be personally present. 
This, however, is not the case as the filing on the paper 
duly signed by the clerk or his authorized deputy is all that 
is required. 

Second—This is an ‘action by Monroe E. Smith and 
others against Homer A. Gibson and William Glover, as 
copartners, doing business under the name of A. H. Gib- 
son. . 

To the petition filed in the case Mr. Glover filed an an- 
swer in which he denies that he was a copartner with 
Gibson, but alleges that he had an interest in a certain 
stock of merchandise that was kept by A. H. Gibson in a 
store at Hyde, Colorado, and being the same store men- 
tioned by plaintiff in his petition; that the interest, terms, 
and conditions upon which said A. H. Gibson held said 
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merchandise was under and by virtue of a certain written 
contract, a copy of which is in the words and figures fol- 
lowing to-wit: 

“¢Article of agreement, made and entered into on this 
24th day of November, 1886, by and between William 
Glover of the city of Aurora, Nebraska, party of the first 
part, and A. H. Gibson, of Hyde, Colorado, party of the 
second part, 

“¢Witnesseth, that the party of the first part has fur- 
nished unto the party of the second part a stock of general 
merchandise valued at $1,248.90, the same being part of 
the stock of general merchandise now in possession of the 
party of the second part, and it is agreed by the parties 
hereto that the said party of the second part is to furnish 
stock consisting of general merchandise so as to make the 
entire amount of stock of the value of $8,746.70. And the 
party of the second part, for and in consideration of the 
receiving of said stock of general merchandise, agrees to 
and with the party of the first part to carry on the business 
of selling general merchandise at retail at Hyde, Weld 
county, Colorado, and agrees to give said business his per- 
- sonal labor and attention, and keep a true and accurate ac- 
count of said business, and to keep said stock good and of 
the value of $3,746.70 out of the proceeds of said business; 
and it is agreed by and between the parties hereto that 
during the month of January of each year a true and cor- 
rect invoice shall be taken of the stock in said store, and a 
full and true statement of said business shal! be made by 
the party of the second part; that the party of the first 
part shall then receive the one-third of the net profits aris- 
ing from said business. But it is expressly agreed that 
said business shall be conducted in the name of the party 
of the second part, and that this agreement shall not be 
construed so as to make the parties hereto partners, and 
that the party of the first part shall not be liable for any 
loss occurring by reason of said business, and that at all 
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times the said party of the first part shall be the owner of 
said stock of general merchandise up to the value of one 
thousand two hundred and forty-eight and 9° dollars. 

“Tt is further agreed by and between the parties hereto 
that if the party of the second part shall neglect or refuse 
to faithfully carry on said business as herein provided, then 
the party of the first part shall have the right to take im- 
mediate possession of said stock of goods and declare this 
contract at an end and settle up said businessas herein pro- 
vided. 

“Tt is also agreed that the party of the second part shall 
carry on said business for the term of years from this 
date, and at the expiration of said time a true and accurate 
invoice of the stock of goods then on hand shall be taken 
and an accurate account of said business be given by the 
party of the second part to the party of the first part, and 
the party of the second part shall turn over to the party of 
the first part one-third of stock on hand at time of invoice, 
$1,248.90 worth of said stock to be in as good condition as 
the stock he received from the party of the first part, and 
any and all profits that may be due the party of the first 
part on account of said business. 

“¢We herewith sign our names 

‘In presence of? 


“Wa. GLOVER. 

“<< Witness : “A, H. Gipson. 

“OW. E. BUELL. 
“<j. T. HARDIN. 

“That on or about the 1st day of May, 1886, the said 
William Glover and the said A. H. Gibson had a full, fair 
and complete settlement of the business had under and by 
virtue of said contract, the same having been settled in ac- 
cordance with the terms and provisions of said written con- 
tract above set forth.” 

In the reply the plaintiffs allege that they had no knowl- 
edge of the terms of the contract between Glover and 
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Gibson and allege in substance that Glover is liable as 
partner. 

There seems to have been a trial to a. jury and a disa- 
greement, and afterwards the cause was submitted to the 
court on the evidence formerly taken and judgment was 
rendered in favor of the plaintiff, from which an appeal is 
taken to this court. 

The testimony tends to show that in the summer of 
1886 Glover and Gibson were residents of Hamilton 
county in this state; that they mutually agreed to pur- 
chase a stock of goods in Hastings, in payment of which 
Glover turned in a house and certain lots in the city of 
Aurora, and Gibson eighty acres of land near that place, 
it being understood that Glover was to have a one-third 
interest in the stock and Gibson a two-thirds interest. 
This business was carried on for a short time at Hastings 
by one Wilcox, who seems to have been employed by both 
Glover and Gibson. In September, 1886, the stock was 
moved to Hyde, Colorado, and conducted in the name of 
A. H. Gibson. A cousin of Glover, named Marcy, seems 
to have been sent there as a clerk and on his returning to 
Aurora on a visit Glover professes to have sold to him his 
interest in the stock and so notified Gibson. Gibson, how- 
ever, refused to enter into copartnership with Marcy, 
hence this arrangement fell through. About this time 
Glover ordered a large bill of goods from Tootle Hosea 
Company, of St. Joseph, and notified Gibson to that effect. 
Glover claims that he did this for the new firm of Gibson 
& Marcy. As Gibson refused to accept Marcy for a part- 
ner Glover endeavored to sell his interest in the business 
to Gibson and sent him a note filled out for the amount 
which he claimed was due him. This purported note is 
dated October 12, 1886, for the sum of $1,050, with inter- 
est at ten per cent and due one year after date. Gibson 
refused to sign the note and afterwards on the 24th day of 
November, 1886, the contract set out in the answer was 
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entered into. After the execution of the contract referred 
to the business was continued as formerly until May, 1887, 
when Glover purchased the interest of Gibson in the store 
for the sum of $1,000, which seems to have been applied 
on the debts. 

The plaintiff’s claims are for goods sold to Gibson dur- 
ing the continuance of the alleged partnership. ‘The ques- 
tion presented is, Does the proof show that Gibson and 
Glover were in fact partners ? 

The general rule no doubt is at the present time that 
merely sharing in profits where third persons have not 
been legitimately led to believe there was a partnership, 
does not create one as to them unless there was one in fact. 
(Colwell v. Britten, 26 N. W. Rep., 588 ; Runnels v. Moffat, 
41 Id., 224.) 

In the case last cited it was held by the supreme court 
of Michigan that the fact that two persons own and run 
oats together, paying expenses out of the earnings and 
dividing the profits proportionately, does not create a part- 
nership as between themselves where there is no partner- 
ship name and there is no understanding between the 
parties that such relation exists. The same doctrine is 
announced in Harvey v. Childs, 28 O. St., 319, and in 
dTolbrook v. O’ Berne, 9 N. W. Rep., 291. 

Participation in the profits of a business does not per se 
make a person a partner; to have that effect the participa- 
tion must be in the profits as such under circumstances 
which give him a proprietary right as principal trader in 
auch profits before division. (Burnett v. Snyder, 81 N. 
Y., 550;5. C., 37 Am. Rep., 527; Oppenheimer v. Clem- 
mons, 18 Fed. Rep., 886; Wild v. Davenport, 48 N. J. L, 
129; Vinson v. Beveridge, 3 McArthur, 597; 36 Am. 
Rep., 113; Citizens Bank v. Hine, 49 Conn., 236; Lind- 
ley on Partnership, 177.) This, in fact, was the decision 
in Strader v. White, 2 Neb., 348. In that case there was 
testimony tending to show that F. A. White had been in- 
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terested in a grading contract, although his name had been 
withheld from the articles of agreement, and it was held 
in effect that if he was found to bea partner he would 
be chargeable as such with the debts of the firm. The in- 
structions given conform to the proof in that case, and, we 
think, state the law correctly. 

The case was tried in the district court before Judge 
Lake, and the opinion of a majority of the court was de- 
livered by him, and some features of the case at bar re- 
semble the leading points in that case. In the Strader case 
there was testimony tending to show that White partici- 
pated in the profits, and in the case at bar, after the firm 
had been doing business for nearly four months, there was 
an attempt on the part of Mr. Glover, by the articles of 
agreement, to restrict his liability to the creditors of the 
firm. He still held the share of his stock, however. This 
stock was constantly being sold and replenished by his as- 
sociate, Mr. Gibson, who, from all the testimony, had 
authority thus to sell the stock and purchase new goods to 
keep a sufficient assortment on hand. This being the case, 
and the testimony of Mr. Gibson being that the parties 
were partners, we are unable to reach a different conclusion 
from that of the district court. 

The correct rule, no doubt, is, that participation in the 
profits of business, although cogent evidence of a partner- ~ 
ship, is not necessarily decisive of the question. The eyi- 
dence must show that the persons taking the profits share 
them as principals in a joint business in which each had 
an express or implied authority to bind the other. (Har- 
vey v. Childs, 28 O. St., 319.) 

Where money is advanced to be used in a trading busi- 
ness and returned with a share of the profits during the 
time the business is continued, it may well be implied that 
the business was conducted on behalf and by the authority 
of the person advancing the money and sharing the prof- 
its, for it is by continuing the trade in the ordinary way 
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that he expects to realize profits. Such a case is clearly 
distinguishable from one where money is advanced to be 
embarked in a single transaction where no credit is con- 
templated; in such case there is no ground for the implied 
authority to incur debts as where the business is that of 
merchandising. (Hurvey v. Childs, 28 O. St., 323; Wood 
v. Valiette, 7 Id., 172; Leggett v. Hyde, 58 N. Y., 272.) 

Upon the whole case it is apparent that there is no error 
in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


H. C. Brome v. Cumina County ET Al. 
[FILED FEBRUARY 10, 1891.] 


1. Statutes: RepEAL By IMpLicaTIon. Section 47 of chapter 18, 
Compiled Statutes, which provides for the appointment of a 
county attorney by the county board was repealed by implica- 
tion by the “ act to provide for the election of county attorneys, 
to define their duties and fix their salaries,’ etc, approved 
March 10, 1885. 


“2, 


When the legislature has passed two statates 
upon the same subject, the last one covering the entire subject- 
matter embraced in the first, and also containing additional pro- 
visions, the last act supersedes the former, and repeals it by im- 
plication. 


3. County Attorney: SpecraL CouNSEL CaNNoT BE EMPLOYED 
As. The county attorney is the law officer of the county. The 
county board cannot lawfully employ an attorney to perform 
the duties required by law to be discharged by the county at- 
torney, and pay for such services out of the treasury of the 
county. 


Error to the district court for Cuming county. Tried 
below before Powers, J. 
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Brome, Andrews & Sheean, for plaintiff in error, cited, 
contending that, in the absence of express statutory prohi- 
tion, a county may employ counsel: Smith v. Mayor, 13 
Cal., 531; Hornblower v. Duden, 35 Id., 670; Clark v. 
Inyjon Co., 8 Nev., 181; Hillis v. Washoe Co., 7 Id., 293; 
Tatlock v. Louisa Co.,46 Ia. 138; State v. Patterson, 40 N. 
J.L., 186; Memphis v. Brown, 2 Wall. [U.S.], 289-321; 
Memphis v. Adams, 9 Heisk. [Tenn.], 518; Butcher v. 
Camden, 29 N. J. Eq., 478; Wilhelm v. Cedar Co., 50 Ia., 
524; Gillespie v. Broas, 23 Barb. [N. Y.], 379. 


E. K. Valentine, M. McLaughlin, and T. M. Franse, 
contra, cited, contending that the act of 1885, providing 
for county attorneys, repealed sec. 47, ch. 18., Comp. Stats.; 
Platte Co. v. Gerrard, 12 Neb., 244; Smails v. White, 4 
Id., 353; State v. Jones, 18 Id., 401; Daviess v. Fairbairn, 
3 How. [U. S.J, 636; Sullivan v. People, 15 Il., 233; 
Leighton v. Walker, 9 N. H., 59; Commonwealth v. Kim- 
ball, 21 Pick. [Mass,], 366; Harrison v. Walker, 1 Kelly 
[Ga.], 32; Sedgwick, Stat. & Const. Law [2d Ed.], 104; 
Dexter, etc., Co. v. Allen, 16 Barb. [N. Y.], 15; People v. 
Van Nort, 64 Barb. [N. Y.], 205; U. S. v. Tynen, 11 
Wall. [U. S.], 88; Norris v. Crocker, 18 How. [U.8.], 
429; Pana v. Bowler, 107 U. 8., 529; State v. Stoll, 17 
Wall. [U. S.], 425; U.S. v. Claflin, 97 U. S., 546; Cook 
Co. Bank v. U. &., 107 Id., 445. 


Norvat, J. 


The board of supervisors of Cuming county retained 
the plaintiff in error, an attorney at law, to assist the county 
attorney in the prosecution of suits brought against several 
ex-county clerks and their bondsmen to recover moneys 
alleged to have been received by said county clerks during 
their respective terms of office in excess of the compensa- 
tion allowed by Jaw, and not reported to the county board, 
nor paid into the county treasury. The county board al- 
lowed the plaintiff in error the sum of $150 as a retainer 
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fee in said actions, whereupon Emil Heller, a taxpayer, 
took an appeal to the district court. 

The cause was submitted to the court upon the following 
stipulation of facts: 


“FH. C. Brome 


v. \ Stipulation. 

THE County oF CuMING. 

“Tt is hereby stipulated and agreed by and between the 
parties to the above entitled cause that the only question 
involved in this cause is as follows, to-wit: Has the county 
of Cuming authority and power through its duly elected 
and acting board of supervisors to employ an attorney 
other than the county attorney, to aid in the prosecution or 
defense of civil suits to which the county is a party, when 
by the county board such employment is deemed necessary 
and to pay a reasonable compensation for such services; it 
being agreed that the above question of law shall be sub- 
mitted to the court for determination, and that no other 
question shall be presented to or determined by the court 


in this case. 
“Tf the above and foregoing question be determined 


affirmatively by the court, then the said H. C. Brome shall 
have judgment in this case for the sum of $150, with in- 
terest thereon at seven per cent per annum from the 20th 
day of September, 1889, and the court shall tax costs 
herein as by law provided. 

“Tf said question be determined in the neyative, then 
judgment shall be entered dismissing the case of H. C. 
Brome made herein, and taxing the costs of this action 
against him. 

“H.C. Brome, 
“P. M. Moopre, 
“County Atty of Cuming Co. 
“KE. K. VALENTINE, 
“M. McLaueu.iin, 
“TT. M. FRANSE, 
“Attorneys for Emil Heller , Appellant.” 
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The finding and judgment of the district court were 
against the plaintiff in error. 

It is claimed by the plaintiff in error that section 47 of 
an act entitled “An act concerning counties and county 
officers,” passed by the legislature in 1879, conferred au- 
thority upon the board of supervisors to make the employ- 
ment and to pay him for the services rendered. Said sec- 
tion provides that ‘The county board may, when they deem 
it necessary, employ an attorney to prosecute and defend 
all actions in which the county is a party or may be inter- 
ested, and to advise such board upon any matter pending 
before them. But the compensation allowed such attorney 
shall not in any one year exceed the sum of one thousand 
dollars.” Unless this section has been repealed by the 
legislature the point made by the plaintiff in error is well 
’ taken. It must be conceded that it has never been repealed 
by any express enactment. It is urged by the defendant 
in error that it was repealed by implication by the passage 
by the legislature, in 1885, of an act entitled “an act to 
provide for the election of county attorneys, to define their 
duties, and fix their salaries,” etc. 

Section 1 provides that a county attorney shall be 
elected in each organized county at the general election in 
1886, and every two years thereafter. 

The second and fourth sections are as follows: 

“Sec. 2. It shall be the duty of the county attorney to 
appear in the several courts of their respective counties 
and prosecute and defend, on behalf of the state and county, 
all suits, applications, or motions, civil or criminal, arising 
under the laws of thie state, in which the state or the county 
is a party or interested.” 

“Sec. 4. The county attorney shall, without fee or re- 
ward, give opinions and advice to the board of county 
commissioners and other civil officers of their respective 
counties, when requested so to do by such board or officers, 
upon all matters in which the state or county is interested, 
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or relating to the duty of the board or officers in which 
the state or county may have an interest.” 

By the third section it is made the duty of the county 
aitorney to proseeute criminal complaints before magis- 
trates, as well as all civil suits before such officer, in which 
the state or county is a party or interested. 

Section 5 fixes the amount of salary according to the 
population of the county. 

Section 6 provides that “The county attorney may ap- 
point one or more deputies, who shall act without any 
compensation from the county, to assist him in the dis- 
‘ charge of his duties; Provided, That the county attorney 
of any county may, under the direction of the district 
court, procure such assistance, in the trial of any person 
charged with the crime of felony, as he may deem necessary 
for the trial thereof, and such assistant or assistants shall 
be allowed such reasonable compensation as the county 
board shall determine for his services, to be paid by order 
on the county treasurer, upon presenting to said board the 
certificate of the district judge before whom said cause was 
tried certifying to the services rendered by such assistant 
or assistants.” 

Section 7 provides that “In the absence, sickness, or 
disability of the county attorney and his deputies, the court 
before whom it is his duty to appear, in which there may 
be business for him, may appoint an attorney to act as 
county attorney, by an order to be entered upon the min- 
utes of the court, but who shall receive no compensation 
from the county except as provided for in section six (6) of 
this act.” 

Prior to the adoption of the act from which the above 
sections are taken there existed in this state the office of 
district attorney. It was the duty of that officer to prose- 
cute and defend all suits, civil and criminal, within his dis- 
trict in which either the county or state was interested. 
As the population of the state increased the duties dévolv- 
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ing upon the district attorney so augmented that it was im- 
possible for him to do but little, if anything, more than 
attend to the criminal prosecutions in the district courts of 
the counties of his district. For the purpose of granting 
relief the legislature, in 1879, adopted section 47 above 
quoted, providing for the appointment of a county attorney 
in each county. In 1885 the legislature abolished the 
office of district attorney and created the office of county 
attorney, providing for the election of such officer by the 
people. It imposed upon him all the duties which before 
that time devolved upon both the district attorney and the 
attorney appointed by the county board. The act of 1885 
is full and complete in itself. It covers the whole subject 
matter embraced in section 47 and was intended by the 
legislature as a substitute for it and the law creating the 
office of district attorney. It changed the method of select- 
ing the legal adviser of the county from appointment by 
the board to an election by the people. It changed the 
salary and also placed new duties upon the county attorney. 
If section 47 is still in force then there may be two county 
attorneys in each county. This the ]law-makers never in- 
tended. The rule recognized by the courts is where the 
legislature has passed two acts upon the same subject, the 
last one covering the entire subject-matter embraced in the 
first, and also contains additional provisions, the last act 
supersedes the former and repeals it by implication. (Pier- 
pont v. Crouch, 10 Cal., 315; Leighton v. Walker, 9N. H., 
59; Bartlett v. King, 12 Mass., 545; People v. Van Nort, 
64 Barb., 205; D. & L. Plank Road Co. v. Allen, 16 Id., 
15; Daviess v. Fairbairn, 3 How. [U. S.], 636; U.S. v. 
Tynen, 11 Wall., 88;. U. 8.v. Claflin, 97 U.S., 546.) It 
follows that section 47 is repealed and there is no statute 
which authorized the employment of the plaintiff. 

It is insisted by the plaintiff in error that a county board 
has the inherent power to employ an attorney and pay for 
such services from the treasury of the county. We will con- 
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cede that the power conferred upon a county to sue and be 
sued would carry with it the authority to employ an attor- 
ney and bind the county for such services, if no counsel had 
been provided it by law. The writerheld, when upon the 
district bench, prior to the taking effect of the present county 
attorney act and while the district attorney law was in force, 
that a county had the power in a proper case to employ 
counsel, That was upon the theory that the district attor- 
ney was not a county officer and as the law had not made 
it the duty of any officer of the county to perform the serv- 
ices which the county board had procured counsel to per- 
form they were not required to depend upon the district 
attorney. 

These reasons no longer exist, for it will be observed 
that the sections of the act of 1885, quoted above, provide 
an officer for each organized county whose special duty it 
is made to attend to all the legal business of the county. 
He is required to prosecute and defend suits and proceed- 
ings, civil or criminal, in which the state or the county is a 
party or interested. 

It is no answer to say that the people may elect a person 
to the office of county attorney who is not competent to 
protect the interests of the county. This is no more likely 
to occur in filling that office than any other county office. 
Would it be claimed that because an incompetent per- 
son should be elected to the office of county treasurer or 
county judge the county board have the power to employ 
another person to discharge the duties which the law has 
placed upon such officer? Certainly not. In principle we 
see no difference between the supposable case and the one 
at bar. But the presumption is that competent persons 
will be elected to the office of county attorney, and we may 
say, as a general rule, that the persons filling that oftice in 
this state are competent and well qualified for the position. 

It may be said that important litigations frequently arise 
where the county attorney should have assistance in order 
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to protect the interests of the county and state. Recogniz- 
ing that such necessity might exist, the legislature has 
authorized the county attorney to appoint one or more 
deputies. He is empowered, under the direction of the 
district court, to procure assistance in the trial of felonies, 
at the expense of the county. In case of absence, sickness, 
or disability of the county attorney and his deputies, the 
court before whom it is his duty to appear is authorized to 
appoint an attorney to act in his place. The legislature 
has made ample provision for protecting the interests of 
the county and state by furnishing proper legal counsel. 
The statute having pointed out the mode of procuring 
counsel for the county it is exclusive of all others. 

The services rendered by the plaintiff in error, for which 
he claims compensation in this case, are precisely what the 
law required the county attorney to perform. The em- 
ployment was without authority of law and no recovery 
can be had. 

The judgment is 

AFFIRMED, 

THE other judges concur, 


STATE, EX REL. Lincotn Lawp Co., v. H.C. 
EpWARDS ET AL, 


[FILED FEBRUARY 10, 1891.] 


Taxes: EQUALIZATION. The board of equalization of a county, in 
equalizing the ussessments between the different precincts, or 
townships, may consider lands, village or city lots, and personal 
property, not assessed by the state board of equalization, sepa- 
rately, and determine a separate rate per cent of addition or re- 
duction for each of said classes, as may be necessary to a just 
and proper equalization thereof. All the property in a precinct 
or township, belonging to the same class, must be increased or 


24 
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diminished in the same ratio. The value of one class of prop- 
erty in a precinct may be increased or diminished, if necessary, 
without disturbing the assessed valuation of another class. 
But the aggregate valuation of all the precincts of the county 
cannot be reduced below that returned by the assessors, nor can 
such valuation be increased, except in such an amount as may 
be actually necessary and incidental to a proper and just equal- 
ization. 


REHEARING of case reported 26 Neb., 701. 


Marquett, Deweese & Hall, for relator, cited: State, 
ex rel. Goff, v. County Board, 20 Neb., 595; 8S. C. & P. 
R, Co. ». Washington Co., 3 Id., 30; South Platte Land 
Co. v. Buffalo Co.,7 Id., 258; Dundy v. Richardson Co., 
8 Id., 508; McKee v. Supervisors, 53 Id., 477. 


O. P. Mason, 8S. B. Reed, and 8. B. Brierly, contra. 


Norvat, J. 


This case was decided at the January term, 1889, and is 
reported in 26 Neb., 701. In the opinion handed down 
it was held that the county board of equalization has the 
power to increase or diminish the assessed valuation of a 
precinct or township by adding or deducting such sum as 
may be necessary to produce a just relation between the 
valuations of the séveral precincts or townships of the 
county, without a complaint being filed or notice given of 
such intended action. On motion of the relator a rehear- 
ing was granted and the case again submitted. 

The point is made that the court erred in the former 
opinion in treating the action of the board of equalization 
as raising the assessed valuation of an entire precinct. An 
examination of the petition and answer, and the exhibits 
attached to the same, shows that the board did not change 
the assessed valuation of all the taxable property of any 
precinct, but increased the valuations of the lots in the 
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towns of Lisbon, Grant, and Elsie, which constitute a por- 
tion of the precincts in which they are located. 

The question is therefore presented whether the board 
of equalization of Perkins county had the power, without 
, complaint and notice, to add to the assessed valuation of the 
lots in the towns above named. 

Section 70 of the revenue law provides that “The county 
board shall hold a session of not less than three nor more 
than thirty days, for the purpose contemplated in this 
section, commencing on the first Tuesday after the second 
Monday in June, annually, after the return of the assess- 
ment books, and shall: First—Assess all such lands or lots 
as have been listed by the couuty clerk, and not assessed 
by the assessor. Said board may make such alterations in 
the description of real property as it shall be deemed 
necessary. Second—On the application of any person con- 
sidering himself aggrieved, or who shall complain that the 
property of another is assessed too low, they shall review 
the assessment and correct the same as shall appear to be 
just. No complaint that another is assessed too low shall 
be acted upon until the person assessed, or his agent, 
shall be notified of such complaint, if a resident of the 
county; Provided, That in the counties under township 
organization, [such application] shall have been made to 
the town board of eqnalization, and been rejected by them. 
Third—It shall ascertain whether the valuation in one 
towuship precinct, or district, bear just relation to all the 
townships, precincts, or districts in the county; and may 
increase or diminish the aggregate valuation of property in 
any township, precinct, or district by adding or deducting 
such sum upon the hundred as may be necessary to pro- 
duce a just relation between all the valuations of property 
in the county, but shall in no instance reduce the aggregate 
valuation of all the townships, precincts, or districts below 
the aggregate valuation thereon as made by the assessors ; 
neither shall it increase the aggregate valuation of all the 
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townships, precincts, or districts, except in such an amount 
as may be actually necessary and incidental to a proper and 
just equalization. It may consider lands, village or city 
lots, and personal property (except property assessed and 
valued by the state board of equalization) separately, and 
determine a separate rate per cent of addition or reduction 
for each of said classes of property, as may be necessary to 
a just equalization thereof.” 

The first clause of the third subdivision of the section 
authorizes the board of equalization, for the purpose of 
equalizing the assessments between the several precincts or 
townships, to increase or diminish the aggregate assessed 
valuation of any precinct or township by adding or de- 
ducting such rate per cent as may be necessary to bring all 
the valuations to a common point of equality. 

The last clause of the section confers authority upon the 
board, in equalizing the assessment of the different precincts 
or townships of the county, to consider separately lands, 
village or city lots, and personal property not valued by 
the state board of equalization, and, if necessary to a just 
equalization thereof, fix a different rate per cent of in- 
crease or reduction for each of said classes of property. 

The assessor of one precinct or township may value 
lands too high and other classes of property too low, while 
the assessor of another precinct or township may value town 
or city lots too high, and another assessor may value per- 
sonal property too high. Under the first clause of the 
third subdivision of the section inequality in the assess- 
ment of the different classes of property could not be 
corrected by adding to or deducting from the aggregate 
valuation of a precinct or township. ‘The purpose of the 
legislature in adding the last clause of the section was to 
prevent one class of property in a precinct or township 
from bearing an unjust burden. So it authorized the 
board, in equalizing the valuations between the different 
precincts or townships, to consider any inequality in the 
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assessments of the three classes of property mentioned in 
the subdivision, and for the purpose of correcting the same 
to make a separate rate per cent of addition or reduction for 
each of said classes. All the property in the township or 
precinct belonging to the same class must be increased or 
diminished alike. It cannot raise the value of part of 
the lots of a town without raising all the lots therein at the 
same ratio. The board can increase or reduce the value of 
one class in the precinct and not disturb the others therein, 
if necessary to a just and proper equalization between the 
precincts or townships. 

The aggregate valuation of the county cannot be re- 
duced below that returned by the assessors, nor can such 
valuation be increased, except in such amount as shall be 
actually necessary and incidental to a proper and just 
equalization. 

The record before us shows that the county board of 
Perkins county kept within the letter. and spirit of the 
law. It deducted thirty per cent from the aggregate as- 
sessment of all the real estate in the town of Venango and 
ten per cent from the value of the lots in the town of Mad- 
rid. It added eighty per cent to the assessed valuation of 
the lots in the town of Grant, twenty-five per cent to the 
value of Lisbon lots, and ten per cent to the value ot 
Elsie lots. The aggregate valuation of the county was 
not thereby increased or diminished. The board, in reduc- 
ing the assessments of the lots in Venango and Madrid, 
on application of the relator, was compelled to make up 
the reduction by increasing the assessment on some other 
property in the county, so as not to affect the total assess- 
ments of the county. , The board, in increasing the values 
of the real property in the towns of Grant, Lisbon, and 
Elsie, must have regarded the assessment of these towns as 
too low as compared with the other classes of property in 
the precincts where the towns were located. 


It was held in Suydam »v. Merrick Co., 19 Neb., 155, 
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that in equalizing the assessments between the several pre- 
cincts or townships, it is not necessary that a complaint of 
inequality should be made or noticeserved. This rule was 
reaffirmed in the former opinion in this case, and will be 
adhered to.” While it is true that a complaint and notice 
is necessary to confer jurisdiction upon a county board to 
increase or raise the assessment of an individual taxpayer, 
yet the rule does not apply in the equalizing of assess- 
ments under the provisions of the third subdivision of 
section 70 of the revenue law. 
The writ is 
DENIED. 


Curcaao, Sr. P., M. & O. R. Co. v. Cumine County. 
(FILED FEBRUARY 17, 1891.] 


County Bonds: TAXES FOR PAYMENT: TERRITORY SUBRSE- 
QUENTLY ANNEXED. Where bonds are issued by a county in 
favor of works of internal improvement, they become a charge 
against the county, the principal and interest to be paid by a 
levy upon the property therein, whether such property was in 
the county when the bonds were voted or was afterwards 
brought in. And where additional territory has been added to 
a county after the voting of such bonds, the taxable property in 
such additional territory is liable, like other property in the 
county, to taxation for the payment of said obligations, 


Error to the district court for Cumiee county. Tried 
below before Norris, J. 


John B. Barnes, for plaintiff in error, cited, contending 
that the bonded debt was not a lawful charge against terri- 
tory subsequently annexed: Rineman v. R. Co., 7 Neb., 
310; 1 Dill., Mun. Cor., sec. 104; Phillips v. Albany, 28 
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Wis., 340; Davenport v. Dodge Co., 105 U.S., 237; Blair 
v. Cuming Co., 111 Id., 363. 


P. M. Moodie, J. C. Crawford, and If, McLaughlin, 
contra, cited: 1 Dillon, Mun, Corp., 212; UJ. 8. v. Memphis, 
97 U.S., 284; Powers v. Wood Co., 8 O. St., 285. 


Maxwe.t, J. 


This is an action brought by the plaintiff against the 
. defendant to recover certain taxes paid under protest. On 
the trial of the cause in the court below judgment was 
rendered in favor of the defendant, and the action dis- 
missed. The case was tried upon the following stipulation 
of facts: 


“The following is the agreed state of facts in this cause: 

“ First—This is an appeal from the order of the county 
board rejecting the plaiutiff’s claim for the repayment of 
certain taxes for the year 1887. It is agreed that said 
taxes were paid under protest in due form by the said 
plaintiff, and a repayment of the same was duly demanded. 

“That plaintiff duly filed its claim for repayment of 
said taxes with the county board, and that the same was 
rejected by said board, and that said cause was duly ap- 
pealed to this court as provided by law. 

_ “Tt is agreed that the taxes sought to be recovered were 
levied and assessed on plaintiff’s line of road to pay certain 
interest and principal of certain railroad bonds of said 
county of Cuming, voted and issued by said county on the 
14th day of July, 1870, to the amount of $148.32, and 
that the indebtedness of the judgment levy and special 
judgment levy, amounting to $133.33, mentioned in the 
petition has been created since the year 1873 and about the 
year 1879. 

“That the territory over which said plaintiff’s line of 
road is built was attached to said county of Cuming by an 
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act of the legislature of the state of Nebraska, which took 
effect in the year 1873, and at the time said bonds were 
voted and the debt thereon created, said territory was no 
part*of the said county of Cuming. 

“That said territory so attached to said county in 1873, 
as aforesaid, was then, and always has been, and still is, a 
part of the Indian reservation of the Omaha tribe or nation 
of Indians, except as hereinafter stated, and said tribe or 
nation has never in any manner consented to the making 
of said territory a part of said county of Cuming. 

“That by the terms of the act of congress of 1854 
forming the territory of Nebraska, the said Omaha Indian 
reservation was especially exempted from the operation 
of the laws of said territory of Nebraska, and the juris- 
diction thereof as set forth in said act of congress, which 
is to be considered a part of this agreed state of facts, and 
as evidence herein. 

“That no other change has been made in the status of 
said territory except that made by the enabling act of con- 
gress, and the act admitting Nebraska as a state into the 
union, which are found on pages 12, 13, 14, and 15 of the 
Compiled Statutes of Nebraska for the year 1887, and on 
page 391 of the United States Statutes at Large, vol. 14. 

“That in June, 1880, the said Omaha tribe or nation of 
Indians, by a treaty made with its chiefs and head men, sold 
and ceded the plaintiff’s right of way to it for the purpose 
of constructing its railroad thereon, and that said treaty was 
duly ratified by congress and.the president as by law pro- 
vided ; that neither the United States nor the said tribe or 
nation of Indians parted with the title to any of said res- 
ervation until the act of congress in the year 1882, author- 
izing the sale of that portion of said reservation west of 
the plaintiff’s right of way, said act being found in United 
States Statutes at Large, at page 341, volume 22. 

“That all of the balance of said reservation is held, 
owned, and enjoyed by the said tribe or nation of Indians, 


ar 
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and is the greater part of the said territory attached to said 
county of Cuming, by said act of the legislature of 1873. 

“ That at the time said bonds were voted, all of the ter- 
ritory on which plaintiff’s line of road is situated was a 
part of the Indian country and was no part of said county 
of Cuming. 

“ The proposition to vote said railroad bonds and create 
said indebtedness thereon was never in any manner sub- 
mitted to the inhabitants of the said territory. 

’ “Jt is agreed to submit the cause without a jury to the 
court upon the foregoing state of facts, the pleadings, and 
the law in the case.” 7 

The principal question in this case is, whether or not 
territory which has been added to a county after the vot- 
ing of bonds for the construction of a railway through 
said county is liable to taxation for the payment of said 
bonds. In this case the question of the taxation of the 
Indian Jands is not involved and there is no suggestion that 
the railway is real estate and therefore its particular loca- 
tion does not enter into the question. We prefer, how- 
ever, to meet the question presented. 

A county is a subdivision of the state having certain 
corporate powers, and among others the right to contract 
debts by issuing bonds in aid of works of internal im- 
provement. This aid is given as a corporation. In other 
words, the county assumes a certain burden and agrees to 
pay its obligations. ‘This is done by a tax upon all the 
taxable property of the county. The levy from year to 
year is made upon the property as returned by different 
assessors. 

In a new state like this the increase in property and 
values from year to year is considerable. If the position 
contended for by the plaintiff should be sustained, then 
only such property as was within the county when the bonds 
were voted would be liable for the payment of the same. 
This, however, is not the law. The voters of a county 
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when voting bonds assume a burden not only for them- 
selves but for all the property owners in the county, and 
in effect agree that ihe county shall pay the bonds with 
lawful interest thereon, This applies to all taxable prop- 
erty in the county, whether in the county when the bonds 
were voted or such as may be brought therein afterwards. 

The rule that bonds voted by a precinct or other sub- 
division become a charge upon the property of such pre- 
cinct or subdivision and taxes for the payment of the 
same are to be levied thereon, although such precinct may 
be reduced in size, has no application to a case like that 
under consideration. 

The judgment of the district court is right and is 


AFFIRMED, 


THE other judges concur. 


Crry or Omana v. City or SourH OmaHa, 
[FILED FEBRUARY 17, 1891.] 


1. Cities: Exrension or Limits. Under section 3, chapter 12a, 
Compiled Statutes, a city of the metropolitan class may extend 
the corporate limits so as to include an area not to exceed twenty- 
five square miles, including any village organization within such 
limits, which organization will thereupon cease and terminate. 
Under these provisions the city must include the entire village 
and cannot divide the territory and annex only a portion thereof. 


2. : ONE CANNOT ANNEX ANOTHER. The statute does not 
authorize a city of the metropolitan class to extend its limits 
over a city of the second class. 

3. : ORGANIZATION: IRREGULARITIES. Where it is appar- 


ent that a city of the second class has in fact been duly organ- 
ized in good faith, mere irregularities in some of the proceedings 
will not render the organization void. 
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OriGiInau application for injunction, 

A. J. Poppleton, for plaintiff. 

J.C. Cowin, and J. W. Edgerton, contra. 
MaxwELL, J. 


This is an original action brought in this court to enjoin 
the city of South Omaha and the treasurer thereof from 
collecting taxes upon certain real estate described in the 
petition, and from exercising any jurisdiction over said 
premises so described, because such exercise of jurisdiction 
is in excess of its corporate power. 

The plaintiff alleges in its petition that “the city of 
Omaha is a city of the metropolitan class, duly incorpo- 
rated and organized under an act of the legislature of the 
state of Nebraska entitled ‘An act incorporating metro- 
politan cities, and defining, regulating, and prescribing 
their duties, powers, and government,’ approved March 
30, 1887, and also an act amendatory thereof passed and 
approved March 16, 1889, 

“That the city of South Omaha is a city organized and 
existing under the laws of the state of Nebraska, provid- 
ing for the organization of cities of the second class; that 
Thomas Hoctor is the treasurer and collector of the city of 
South Omaha, duly elected, commissioned, and qualified, 
and authorized to exercise the duties and powers of such 
officer within the limits of South Omaha. 

“That the following described premises, claimed by the 
defendant, the city of South Omaha, to be situated within 
its boundaries and jurisdiction, are in truth and -in fact 
situated within the bouudaries and jurisdiction of the city 
of Omaha, plaintiff. 

‘‘ That in assessment of the real estate situated within the 
boundaries and subject to the jurisdiction of the city of 
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Omaha for the city taxes of said city for the year 1890 
said premises were wholly omitted from said tax list, 

“That, subsequently, by order of the city council of the 
city of Omaha, given the city treasurer of the city of 
Omaha, by concurrent resolution of said city council, duly 
passed and approved by the mayor of said city, said treas- 
urer of the city of Omaha was ordered and directed, in 
pursuance of the charter of said city of Omaha granting 
and conferring such power and imposing such duty, to 
place upon the tax list of the city of Omaha for the year 
1890 said premises, at a valuation corresponding to other 
real estate in the immediate vicinity of said premises, and 
to collect said taxes for the year 1890 asin other cases, 
and that in pursuance of such order and direction of the 
city council of the city of Omaha the treasurer of said 
city will cause said premises to be entered upon the city 
tax list for said year, and assess a tax in accordance: with 
the direction of said city council. 

“And plaintiff claims that said premises are subject to 
the jurisdiction of the city of Omaha, plaintiff, both for 
taxation and revenue and for judicial and executive pur- 
poses, and that notwithstanding said city of South Omaha 
claims jurisdiction over said premises, it is without such 
jurisdiction of any character whatever, and that the same 
is under the exclusive jurisdiction of the city of Omaha, 
plaintiff. The premises hereinbefore referred to are de- 
scribed at length and in detail as following—(describing 
property). 

“That under and by virtue of section 3 of the act first 
hereinbefore referred to the plaintiff city was authorized 
and empowered by ordinance, within one year after the 
passage of said act or within one year after being proclaimed 
by the governor of the state of Nebraska a city of the met- 
ropolitan class, to include an area not to exceed twenty-five 
square miles, including any township or village organization 
within such limits, which organization should thereupon 
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cease and terminate, and that thereafter the said city should 
possess and exercise exclusive jurisdiction for all purposes 
over the said premises included in said twenty-five square 
tiles. 

“That in pursuance of said power and authority, and 
within the time limited thereby, the city of Omaha, plaint- 
iff, did, by ordinance duly passed and approved, include 
within its boundaries (said boundaries notexceeding twenty- 
five square miles) the premises hereinbefore described, and 
that said premises were situated, at the time of the passage of 
said ordinance so extending said boundaries as aforesaid, 
within the limits of the township or village organization 
then existing and known as the city of South Omaha. 

“That said ordinance was passed and approved on the 
9th day of April, 1887, and that the organization of the 
city of South Omaha as a township or village was at that 
time in full and complete existence and was not terminated 
until December 13, 1887,-by means whereof the said 
premises became on the said 9th day of April, 1887, and 
thenceforward have ever since continued to be, a part and 
parcel of said plaintiff city, included within its boundaries 
and wholly and exclusively subject to its jurisdiction, and that 
since said date said premises have not been and are not now 
subject to the jurisdiction either of the village or the city of 
South Omaha. 

“That the city of South Omaha, defendant, claiming 
and pretending that said premises are subject to its juris- 
diction for purposes of taxation and revenue and all other 
purposes, has caused the said premises to be assessed and 
valued for taxation and a levy made thereon for the taxes 
of said city of South Omaha for the year 1890; that the 

‘defendant has caused said taxes to be extended upon its tax 
list and by warrant, duly executed, the treasurer of said 
city has been directed to enforce and collect the same, and 
that unless restrained by this court the said treasurer will 
proceed to enforce the collection of the taxes so levied 
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by the authorities of said cify of South Omaha upon 
said premises, by advertisement and sale of said prem- 
ises for said taxes, if unpaid, and that the proceeds of 
such collections, by sale or otherwise, as said treasurer 
may be able to make, will pass into the treasury of 
the city of South Omaha, and the plaintiff city be de- 
prived of the revenue to which it is entitled from said 
premises, and that to protect said premises against the en- 
forcement of the tax so levied by the city of South Omaha 
will cause and require a vast amount of litigation and a 
multiplicity of suits, as such resistance can only be made 
by each owner individually by proceedings to enjoin the 
collection of said taxes. 

“That in asserting jurisdiction over said premises, and 
causing such taxes to be assessed and levied, and in at- 
tempting to collect the same, the said city of South Omalia 
is proceeding in violation of and in excess of its corporate 
power and authority, to the injury and detriment of the said 
plaintiff city, and that if the said city of Omaha is com- 
pelled to resort to proceedings against each of the individ- 
ual owners of portions of the premises in the controversy 
in this suit it will result in the institution and prosecu- 
tion of a great number of proceedings for the enforce- 
ment and collection of such taxes as may be levied under 
the resolution of said city council and that said tax cannot 
be enforced so long as the individual owners of said prem- 
ises resist the same, without the institution and prosecu- 
tion of a multiplicity of suits, and that the said plaintiff 
city of Omaha has no adequate remedy at law, and no 
complete, adequate, effective, or speedy remedy for the 
grievances complained of except by a suit in equity insti- 
tuted in the supreme court of the state for the purpose of 
protecting and preserving the revenue to which said plaint- 
iff is entitled from said premises and enjoining and pre- 
venting the said city of South Omaha from collecting or 
attempting to collect and appropriate to its own use, in 
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violation and in excess of its corporate powers, the revenue 
derived from the taxation of said premises and which 
legitimately and equitably belongs to said premises and 
should be paid to said plaintiff, city of Omaha.” 

The substance of the answer is that at the time of the 
passage of the ordinance set out in the petition South 
Omaha was a city of the second class containing more 
than 1,000 and less than 25,000 inhabitants; second, 
that under section 3 of the act creating cities of the metro- 
politan class a portion of the territory of a village cannot 
be included within the limits of a city of that class, but 
the ordinance of annexation must include the entire village. 

Sec. 3, chapter 12a, of Compiled Statutes, under which 
the rights claimed in the petition are asserted, provides that 
“The corporate limits of any city of the metropolitan class 
shall be fixed and determined by the mayor and council of 
such city, by ordinance, within one year after the passage 
of this act, or within one year after being proclaimed by 
the governor, a city of such class, the said corporation limits 
to include an area not to exceed twenty-five square miles, 
including any township or village organization within 
such limits, which organization shall thereupon cease and 
terminate, and after said corporate limits have been so fixed 
and determined, the same shall not be changed until the 
population of such city shall have increased at least twenty - 
thousand, as shown by a state or national census, where- 
upon the mayor and council of any such city may extend 
said corporate limits such distance as may be deemed proper 
in any direction, not exceeding one mile.” 

The testimony in the case tends to show that on the 9th 
day of April, 1887, the ordinance set out in the petition, 
extending the boundaries of the city of Omaha over a por- 
tion of the territory of South Omaha, was passed and ap- 
proved. On the 7th day of the same month South Omaha 
had organized as a city of the second class having more 
than 1,000 and less than 25,000 inhabitants. If this 
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organization was legal, then the present action must fail, 
because the power to extend the limits of a city of the 
metropolitan class does not authorize it to include a city 
of the second class. In organizing South Omaha a city of 
the second class the proceedings seem to have been some- 
what irregular, and the records do not appear to have been 
kept as well as in an older community. But sufficient 
appears to show that it was a valid organization asa city of 
the second class. No census was taken before effecting the 
organization, but the testimony before us tends to show 
that the village had more than 1,000 inhabitants. In a 
direct proceeding to annul the organization many facts 
might be proven which cannot be considered in a collateral 
attack on such organization. 

To authorize the organization of a city of the second 
class it must contain not less than 1,000 inhabitants. 
This number is a condition precedent to the right to or- 
ganize, and if the proof fails to show such number the or- 
ganization would be subject to attack in this proceeding. 
It is evident, however, that South Omaha at the time 
mentioned contained not less than 1,000 inhabitants. In 
addition to this, if the plaintiff intended to claim rights 
under the ordinance extending its limits, it should have 
proceeded within a reasonable time todo so. Taxes were 
. being levied and collected for various purposes in both 
cities, and the taxpayers in both were entitled to protection 
from conflicting tax claims. In growing cities like the 
plaintiff and defendant, where streets are being graded and 
paved and public buildings erected, the boundaries of each 
municipality should be definitely known, and an unreason- 
able delay in asserting claims under an alleged extension 
thereof will be looked upon with disfavor by a court of 
equity. 

Second—Sec. 3, chapter 12a, authorizes a city of the 
metropolitan class to include an area not to exceed twenty- 
five square miles, including any township or village organ- 
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ization within such limits, and provides that such “ organ- 
ization shal] thereupon cease and terminate.” Itis probable 
that the word township is used in the sense of town, which 
the county board in certain contingencies is authorized 
to create. In other words, a town as used in the statute 
is a species of village government, and is distinguuished 
from township government. ‘But that question does not 
arise in this case, as South Omaha, prior to April 7, 1887, 
was a village created by the county commissioners of 
Douglas county. The statute required the city of Omalia, 
therefore, in extending its boundaries so as to include the 
village, to take in the entire village. Otherwise the an- 
nexation of a portion of the territory of the village might 
operate as a great hardship upon property owners and res- 
idents’of that portion of the village not annexed to the 
city. On both grounds, therefore, the claims of the plaint- 
iff must be denied. It is apparent that an injunction 
ought not to be granted. It is therefore denied and the 
action 
DISMISSED. 


THE other judges concur. 


HELEN A. JOHNSON, APPELLEE, V. CHARLES I. 
JOHNSON ET AL, APPELLANTS, 


[FILED Fresrvuary 17, 1891.] 


Divorce: ConstRucTIVE SERVICE: ALIMONY. A wife filed a peti- 
tion against her husband for an absolute divorce, for alimony, 
and tbe custody of the children. Service was had upon the de- 
fendant by publication, and a decree of divorce rendered, and 
awarding her the custody of the children and alimony, The 
property of the husband was within the jurisdiction of the 
court, but had been placed in the name of a third party. In an 
action by the wife to have the property subjected to the pay- 

25 
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ment of the alimony the husband appeared and answered by a 
general denial. Held, That while the general rule is that ali- 
mony will not be granted where a decree of divorce is obtained 
ex parte, the defendant being domiciled in another state, yet, as 
the property was within the jurisdiction of the court and the 
defendant had been personally served and had appeared and con- 
tested the right, and it being apparent that alimony should be 
granted, the decree would he affirmed. 


AppEAL from the district court for Buffalo county. Tried 
below before Hamer, J. 


Dilworth, Smith & Dilworth, for appellants: 


A creditor’s bill cannot be maintained unless there has 
been an action at law. (Weil v. Lankins, 3 Neb., 384; 
Weinland v. Cochran, 9 Id., 482, and cases; Crowell v. 
Horacek, 12 Id., 625; Brush v. Kinsley, 14 0., 23; Pom- 
eroy, Eq. Jur., sec. 1415; Tyler v. Peatt, 30 Mich., 63.) 
The decree for alimony was an order in personam and 
could not have been rendered upon service by publication. 
(Hawes, Jur. of Courts, sec. 95; 2 Bishop, Mar. & Div., 
secs. 159, 164, 170; Stewart, Mar. & Div., sec. 217; El- 
lis v. Martin, 53 Mo., 577; Cook v. Cook, 56 Wis., 195; 
People v. Baker, 76 N. Y., 78; Lytle v. Lytle, 48 Ind., 
200; Pennoyer v. Nef, 95-U.8., 727; Fein v. Fein, 13 
Pac. Rep., 79.) 


HT. M. Sinclair, contra: 


This action is a supplemental one, and is a continuation 
of the original proceedings. (Campbell v. Campbell, 37 
Wis., 206; Allen v. Allen, 100 Mass., 373; Prescott v. 
Prescott, 59 Me., 146; Bennett v. Southard, 35 Cal., 688; 
Stewart, Mar. & Div., sec. 378, and citations; Ellis v. Ellis, 
13 Neb., 91; Helmer v. Rehm, 14 Id., 220; TVhrailkill 
v. Daily, 16 Id., 116; Keene v. Lallenbach, 15 Id., 200; 
Kimbro v. Clark, 17 Id., 403.) The decree was authorized 
by the statute. (Sec. 27, ch. 25, Comp. Stats.; O’Brien v. 
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O’ Brien, 19 Neb., 587; Helden v, Helden, 7 Wis., 256; 
Ellis v. Ellis, 13 Neb., 91; Barker v. Dayton, 28 Wis., 
367.) The defects in service, if any, were cured by the ap- 
pearance of Johnson in the supplemental proceedings. 
(Fein v. Fein, 18 Pac. Rep. [Wyo.], 79.) 


MAXWELL, J. 


This is an action in the nature of a creditor’s bill, sup- 
plemental to a decree for divorce, and for alimony, to en- 
force a judgment for alimony in behalf of the plaintiff. 

On the trial of the cause the court rendered a decree as 
follows : 

“Now on this 7th day of January, 1890, this cause 
came on to be tried before the court, and the parties being 
present in person and by their attorneys, and during the 
progress of the trial the evidence being concluded on the 
part of the defendants the court finds that the land in con- 
troversy, viz., the northeast quarter of section 1, township 
8 north, of range 15 west, in said county of Buffalo, is 
held by the defendant Jolin Saunders jointly for himself 
and the defendant Charles L. Johnson ; that the defendant 
Charles L. Johnson has an undivided half interest in the 
land in controversy aforesaid ; that heretofore the plaintiff 
Helen A. Johnson had instituted in this court proceedings 
for divorce, and obtained a decree of divorce, and a nomi- 
nal decree for alimony; that this decree was rendered 
without personal jurisdiction of the defendant Charles L. - 
Johnson; that personal service has been had on the said 
Charles L. Johnson in this action, and that he has appeared 
herein and is properly in court in this case, and that the 
propriety of granting alimony to the plaintiff Helen A. 
Johnson may now be determined, and that defendant 

‘Charles L. Johnson is now permitted to make such defense 
as he sees fit to make thereto, and the court orders the 
further taking of testimony on the part of the plaintiff 
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Helen A. Johnson, concerning the alimony to which she 
may be entitled, if any; to which finding and order of the 
court the defendant John Saunders duly excépts, and there- 
upon the court proceeded with the further taking of evi- 
dence, and the trial was concluded. 

“Whereupon the court further finds that the plaintiff 
Helen A. Johnson obtained on the 2d day of July, 1887, 
a valid decree of divorce from the defendant Charles L. 
Johnson; that the plaintiff has the custody of five chil- 
dren, the issue of her marriage with the defendant Charles 
L. Johnson; that the plaintiff is entitled to the sum of 
$2,000 alimony, and the same is hereby allowed her and 
declared to be a valid lien upon the undivided half interest 
of the said defendant Charles L. Johnson in the land in 
controversy aforesaid. 

“Jt is hereby decreed by the court that if the said 
Charles L. Johnson shall fail for the space of sixty days 
to pay into the court the said sum of $2,000, then the 
sheriff of Buffalo county shall proceed as upon execution 
to sell the said undivided half intevest of the said Charles 
L. Johnson in the real estate aforesaid, and to report his 
proceedings to this court.” 

The answer of Johnson is a general denial, while Saun- 
ders pleads that he is a bona fide purchaser of the land in 
question. 

The testimony shows that in the year 1887 the plaintiff 
obtained a decree of divorcee from C. L. Johnson, her hus- 
* band; that the petition in that case alleged that Johnson 
was the owner of certain real estate and other property 
within this state and praying for a decree of divorce and 
alimony and the custody of the five children. Service was 
had upon Johnson by publication and a decree of divorce 
and for alimony rendered. 

The general rule is, that where a divorce is granted ex 
parte and the defendant is domiciled in another state no 
alimony can be granted against him. (2 Bishop on Mar- 
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riage and Divorce, section 381; Prosser v. Warner, 47 
Vt., 667; Lytle v. Lytle, 48 Ind., 200; Middleworth v. 
McDowell, 49 Id., 386 ; 1 Am. & Eng. Ency. of Law, 468.) 

This action is in the nature of a supplemental proceed- 
ing in the same court which granted the decree of divorce. 
There has been personal service and a personal appearance 
of the defendant Johnson and we need not determine 
whether the court below had power in the first instance to 
grant alimony, the property being within its jurisdiction. 

The testimony clearly shows that the property in ques- 
tion was transferred to Saunders for the purpose of pre- 
venting its application to the payment of the amount due 
the plaintiff, and that she is entitled to a decree in her 
favor. The judgment of the court below therefore is right 
and is 


AFFIRMED, 


THE other judges concur. 


CHARLES SHEPHERD v. STATE OF NEBRASKA. 
[FILED FEBRUARY 17, 1891.] 


1. Confessions: THE PRELIMINARY EXAMINATION before the 
-court to ascertain whether or not a confession of a prisoner 
offered in evidence is voluntary, is properly conducted in the 
hearing of the jury. ; 


2. ADMISSIBILITY: DETERMINATION. After a confession is 
given in evidence it is for the jury to determine from all the 
facts and circumstances proven on the trial, in connection with 
the confession, whether it was voluntary and what credit should 
be given it. 

3. Held, That the confessions proven on trial were 


voluntary, and properly received in evidence. 


4. The remarks of the judge in passing upon an objection made 
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by the defendant to the introduction of certain testimony, exam- 
ined and considered, and held, not prejudicial to the accused. 


5. Instructions. It is not error to refuse an instruction the sub- 
stance of which has already been given. 


6. Evidence, held, to sustain the verdict of murder in the first 
degrees, 


Error to the district court for Dodge county. Tried , 
below before MarsHaLt, J. 


T. M. Franse, for plaintiff in error: 


The judge must decide on the admissibility of evidence. 
This often involves an inquiry into facts, and when it does, 
he alone determines it, the jury taking no part therein, and 
having no power to revise his findings. ( Washington v. 
State, 53 Ala., 29; Miller v. State, 40 Id., 54; State v. Fid- 
ment, 35 Ta., 541; Nicholson v. State, 38 Md., 140; Peo- 
ple v. Ah How, 34 Cal., 218; Wallace v. State, 28 Ark., 
531; People v. Ivey, 49 Cal., 56; Boyd v. State, 2 Humph. 
[Tenn.], 39; U.S. v. Gilbert, 2 Sumner [U.8.], 19; Bris- 
ter v. State, 26 Ala., 107; Corbett v. State, 31 Ala., 329; 
Levy v. State, 49 Id., 390; Banks v. State, 42 Ga., 544; 
Seaborn v. State, 20 Ala., 15; State v. Patterson, 68 N. 
Car., 292; Morrison v. State, 41 Tex., 516.) Modern 
courts reject a confession whenever shown to have been 
made under the expectation of bringing favor, by whomso- 
ever induced. (Simon v. State, 5 Fla., 285; State v. Potter, 
18 Conn., 166; Spears v. State, 2 O. St., 583; Rex v. 
Thomas, 6 Car.& P.[Eng.], 353; Rex v. Dunn, 4 Id., 543.) 
As to the remarks of the court: Kersenbrock v. Martin, 12 
Neb., 376; Markel v. Moudy, 11 Id., 218; Poine v. Kohl, 
14 Id., 581; Marion v. State, 20 Id., 244; Horbach v. 
Miller, 4 Id., 48; BR. V. BR. Co. v. Arnold, 13 Id., 488. As 
to the confessions: Heldt v. State, 20 Neb., 496; Irwin. v. 
State, 54 Ga., 39; Bob v. State, 32 Ala., 560; Williams v. 
State, 35 Tex., 356; Deathridge v. State, 1 Sneed [Tenn.], 
75; Porter v. State, 55 Ala, 95; Beery v. U. &., 2 Col., 
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186; State v. Jones, 54 Mo., 47%; Dinah v. State, 39 Ala., 
359; State v. Lowhorne, 66 N. Car., 638; State v. Clarissa,. 
Il Ala. 57; Com. v. Harman, 4 Barr [Pa. St.], 269;. 
Bishop, Crim. Proc., secs. 1234, 1236; Spears v. State, 2 
O. St., 586; Simon v. State, 5 Fla., 285; Rex v. Hall, 2 
Leach [Eng.], 559. 


William Leese, Attorney General, and Geo. L. Loomis, 
contra: 


The examination as to confessions should be conducted 
in the presence of the jury. (Mose v. State, 36 Ala., 211; 
Holsenbake v. State, 45 Ga., 43.) It is the province of the 
court, not of the jury, to determine the admissibility of 
evidence. (Rufus v. State, 25 O. St., 464; Com. v. Culur, 
126 Mass., 464; Fife v. Com., 29 Pa. St., 429; Memaka 
v. State, 55 Ala., 47; Runnels v. State, 28 Ark., 121; Wal- 
lace v. State, Id., 531; State v. Squires, 48 N. H., 364.) 
The confession was admissible. (U. S. v, Stone, 8 Fed. 
Rep., 253; Whart., Crim. Ev., secs. 658, 686-7; Com. v. 
Smith, 119 Mass., 305; Ballard v. Stale, 19 Neb., 609; 
Smith v. Com., 10 Gratt. [Va.], 40, 743; State v. Patter- 
son, 73 Mo., 695, 702; Rice v. State, 22 Tex. App., 654; 
State v. Staley, 14 Minn., 105, 1138; Com. v. Tuckerman, 
10 Gray [Mass.], 173; Com. v. Morey, 1 Id., 461-2; State 
v. Carrick, 16 Nev., 120; People v. Thomas, 3 Park. Cr. 
Rep., 256; Allen v. State, 12.Tex. App., 190; Roneycult 
v. State, 8 Baxt. [Tenn.], 371; Murphy v. People, 63 N. Y., 
590; Whart., Crim. Evy., sec. 662; Dacy v. People, 116 Il., 
555, 573.) 


Norvat, J. 


The plaintiff in error, Charles Shepherd, at the January, 
1890, term of the district court of Dodge county was 
jointly indicted with Christian Furst for the murder of 
Carlos True Pulsifer. A separate trial was had. Tlie 
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plaintiff in error was convicted of murder in the first de- 
grec, and sentenced to be hanged. 

On the trial the state, over the defendant’s objection; 
proved several statements or confessions of guilt made by 
the accused. The first point made in the brief of the 
plaintiff in error is that the court erred in not excluding 
the jury from the court room during the preliminary hear- 
ing before the court to determine whether or not such con- 
fessions were voluntary. It is firmly settled that when a 
person arrested for a crime confesses his guilt, such confes- 
sions, if free and voluntary and not obtained through fear 
or from promise of favor, may be proven on the trial. 
The admissibility of confessions, like any other testimony, 
is for the court to determine, but when introduced the 
credit to be given them is for the jury to pass upon. 

The importance of the jury hearing the preliminary ex- 
amination had before the court to ascertain whether or not 
the confessions were voluntary is obvious. The ruling of 
the court that they were so made being only prima facie, 
the jury must ultimately pass upon the question, and, in 
determining the weight to be given confessions when in- 
troduced, the jury may properly consider all the facts and 
circumstances surrounding their making. (Holsenbake v. 
State, 45 Ga, 43; ose v. State, 36 Ala., 211; Rice v. 
State, 47 Id., 38.) 

The rule is that the jury should not be excluded during 
the determination of the question whether dying declara- 
tions are admissible. (People v. Smith, 104 N. Y., 4915: 
State v. Cain, 20 West Va., 679; Slate v. Wood, 53 N.H., 
484.) No -good reason can be suggested why a different 
practice should prevail as to the admission of confessions. 

Objection is made to the following language used by 
the trial judgein passing upon the defendant’s objection to 
the witness King testifying to statements made to him by 
the prisoner: 

“In view of the fact that the jury will ultimately pass 
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upon this question it is perhaps improper for the court to 
review the evidence, and the court will only announce the 
conclusion arrived at, and that is that it has not been shown 
that the statements made to the witness, if any, witness 
King was produced either by promise or favor or through 
threats; or in other words, that it was involuntary, but on 
the contrary that the evidence shows that the statements 
made to King were voluntary, and the objection to the’ 
witness King stating what the defendant had stated to him 
will be overruled.” . 

We do not discover anything prejudicial to the accused 
in the remarks of the judge, nor was there any invasion of 
the province of the jury. The weight and effect to be given 
the confessions of the defendant were properly left to the 
jury. They could not have understood that they were not 
at liberty to find that they were involuntary. The court 
by the 23d paragraph of the instructions left it to the jury 
to ascertain from the evidence whether or not the state- 
ments and confessions testified to by the witnesses as hav- 
ing been made by the defendant were his free and volun- 
tary act. 

Tt is next urged that the court erred in admitting the 
testimony of the witness, J. J. King, as to an alleged con- 
fession made by the defendant to the witness. We quote 
the questions propounded to King, and his answers thereto: 

Q. State whether or not, while the defendant Shepherd 
was in your store in the forenoon of December 12th, you 
had any conversation with him with reference to the hairs ’ 
upon his pants, and the appearance of his pants that he had 
on at the time of his arrest. 

A. Idid. 

Q. What was the conversation ? 

A, I came in and he was sitting on the counter and I 
walked up to him, I said Charlie this looks very suspicious 
—calling Charlie’s attention to the condition of his pants, 


Q. Go on. 


© 
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A. Then he said, well, he said, we sfole the horses, but 
we did not kill Carl Pulsifer. 

Q. Go on, Mr. King. 

A. I don’t think that I said anything else, did not ex- 
cuse or anything of the kind, 

Q. At that time? 

A. And then I said, where did you part with Chris, and 
and he says, I parted with him.down the railroad; I said, 
which way did he go? he said, he went northwest across 
the country; I said, where did you go? he said, I went 
along the river and gathered up those traps. 

Q. And what were the traps? 

A. Gathered up the traps, he said he had the traps set 
out along the river and that he had set them out the Mon- 
day previous and had come up to Crowell going home and 
I asked him where he thought we would find Chris, and 
he said that we would find him near the bridge at the 
county line; there was a number standing around there and 
they went up there. 

Q. Now state whether or not while you were still there 
that forenoon his satchel, Exhibit No. 7, was brought in 
by the party who found it. 

A. Yes. 

Q. I think you stated that you rode in a buggy with 
the defendant from Crowell to Scribner? F 

A. Yes, I did. 

Q. Now what, if any, conversation did you have with 
him in the carriage on the way to Scribner with reference 
to this valise? 

Q. I asked him which one of those hay stacks up there 
did he leave his satchel by. We had at this time got right 
along on the east side of the land where these hay stacks 
stood. 

Q. Were you or not in sight of the hay stacks? 

A. Yes. 

Q. What did he say? 
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A. He said that is not my satchel, and I said Charlie 
yon need not deny that satchel, I said I have seen you 
carry that too often heretofore; well, he said, I mean it is 
not mine, he said I just got it borrowed; then I said you 
do not deny carrying it heretofore, he said no; I asked 
him where he left it; he said up there, pointing on a hill to 
one of these stacks. 

Q. By looking on this map could you state where the 
stacks stood that he referred to? 

A. I think I could; we crossed right there and go down 
. to here, go right to this section corner and then go right 
here. This road runs to that corner and then goes south, 
and the bridge is right here, and this whole side of section 
15 is open and this satchel was amongst those stacks on 
the bluffs. 

Q. That is the hay stack he indicated ? 

A. Yes, the satchel was right on the bluff, right there. 

Q. Now, did you have any further conversation with 
him in reference to the Pulsifer murder or his connection 
with it on your way down to Scribner? 

A. Not on our way down there; no. 

Q. Having got to Scribner you have testified, I believe, 
that you and he were taken to a room in a hotel by the 
constable Jones and you left there with him? 

A. Yes. 

Q. Have you given us all the conversation with him at 
the time in reference to the satchel, either carrying it or 
where they left it? 

A. I have not given it all. 

Q. Go on. 

A. He told me that they had taken the satchel with 
them the night of the murder as far as the prairie just be- 
fore they got to Mr. Shoemaker’s, and there they had left 
it. This wason Wednesday night; then Thursday night, 
after they had got the horses, they came back the same way 
and picked up this satchel and carried it off ,to that prairie‘ 
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which is on section 9 down to this place and left it. That 
is all he told me about the satchel. 

Q. Anything else at that time with reference to the way, 
the course, they took the night of the murder, or with ref- 
erence to the murder, that is, at that time? 

A. Yes, sir. 

Q. Go right on; give the conversation, just what was 
said. 

A, When we were in the room at the hotel Charlie laid 
himself on the bed and rather despondently said he wished 
he was dead. I said, yes, Cliarlie, it is too bad; how did 
you come to do it? He.said, I was talked into it. I said, 
I was sorry for you; you have got a good mother, I am 
sorry for your mother. 

Q. Go on, and detail just what was said. 

A. Defendant said, yes I have got as good a motner as 
ever lived and I feel sorry for her, and I asked him how 
came they to do it. He said he was talked and influenced 
into it. I said, Charlie you are too old and ought to have 
judgment of your own and not be talked into such a thing. 
And I said, you might as well tell me how you done it 
and all about it. He said, well, King, we would not have 
killed Carl Pulsifer only we have to. I said, have to! no 
person has to take another person’s life. Well, he said, we 
told him to throw up and he didn’t do it and then Chris 
Farst shot. I said, did Chris do all the shooting, and he 
said yes. I asked him where this shooting took place, and 
he said that he was at one end of the culvert and Chris 
was at the other. I asked Mr. Shepherd if it was not a 
fact that they shot Mr. Pulsifer without giving him a‘min- 
ute’s warning. He said, yes, Chris did; he said, he fired 
two shots before we got out of the culvert and that did 
not bring him, and then Chris fired the other two shots 
and Mr. Pulsifer fell. I asked him if Mr. Pulsifer did 
not make any expression or beg for mercy and he said he 
* did not have time, he did not say a word; he fell with a 
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gurgle and Mr. Furst ran and turned him over and robbed 
him and kicked out the lantern and they both ran. I said, 
Charlie, this does not look reasonable; the shots were fired 
two at one time, with an intermission, and two the next 
time. I said, isn’t it a fact, now, that you both shot? he 
said, yes, but we would not have done it if we didn’t have 
to. I said, isn’t it a fact that you both shot, and he said 
yes. And then I asked him how came they to go up there 
to do this, and he said that Chris had talked him into do- 
ing it, I said, Charlie, it don’t look reasonable, because 
Chris was not acquainted with Pulsifer, to my knowledge, 
and I know you was before. He said, Chris was well ac- 
quainted with Pulsifer, better than you think. I said, was 
Chris ever up there before? Yes, he said, Chris was all 
over the ground and laying the plan. I said, you had it 
planned how you were going to do it. He said, yes, we 
did. He went on and related when they left Scribner. 

Q. Tell what he said. 

A. He said they left Scribner a little after noon and 
went up the track and hid in the brush near the river, 
and it was just before dark they crossed over the bridge 
and went on the east side of the river—that would throw 
them west, up the river—and hid in the brush there until 
just before dark, then they came ont. I said, isn’t it a 
fact that you came out by Hoppe’s house? He said, yes. 
I said, isn’t it a fact that when you got to Hoppe’s and 
went west to a certain point by a pasture and then went 
north on a potato patch until you got directly west of the 
murder, and then went east? He said, yes, and stayed 
there until Pulsifer came. I said, how did you know it 
was Pulsifer? “He said he had the lantern and we knew . 
it was him. I said, you were used to Pulsifer and his 
habits—knew him? He said, yes. I asked, after you 
did the killing, you came back by Hoppe’s? He said, 
yes, and that Mr. Hoppe came out and called the dog back. 
I asked him then which way they went after they left the’ 
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corpse. He said we went straight west and crossed the 
railroad, across a little piece of meadow, and went right by 
the corner of the corn, then across the stubble southwest, 
and crossed the road that runs north and south, which is 
west of Hoppe’s house, went into a piece of corn that lays 
west of the road about six rows, then went straight south 
in those rows of corn, came out at the south point of that 
corn right at Mr. Hoppe’s house. And I said, that is the 
time the dog got after you. He said, yes. I said, which 
way did you go then? He said, we went straight south 
along the edge of the river, in the brush, across over the 
main wagon road bridge, followed the main road down 
nntil it turns west, then we went straight west on the main 
road and went by the school house over the mud street 
bridge upon the bluffs, and then angled across this prairie. 
And I said, didn’t ydu then stop and buy a loaf of bread 
from Mr. Shoemaker after passing over this prairie? He 
said, yes. I said, which way did you go then? He said, 
we went north; and when he was up there somewhere— 
he didn’t know just where—he said, we heard a buggy 
coming and we crawled in under a culvert, and we were 
under the culvert when the team and buggy passed over 
it; after everything was still we came out and went north ; 
he said, after sun-up next morning we went into a farmer’s 
house and ate our breakfast right at the table, and then we 
went and hid in the brush near the river bridge at West 
Point for awhile; then we came out and went into West 
Point in the afternoon; and he said, then I went to Dr. 
Summers and got this medicine (producing the medicine) 
in the afternoon ; he said, we went out of West Point and 
went back the same road we went in on and hid in a gulch 
until after dark; he said we had a team “spotted” and we 
tried to get it, but we didn’t get that team, but we got 
another one; he said we got onto the horses and rode 
south and then went west; he didn’t say how far, but he 
said Chris wanted to go back to Scribner after something, 
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which he supposed to be very valuable to Chris. I asked 
him what it was. He said he did not know, but said 
Chris said it was in the livery stable. They came back on 
the road and turned south and came back near Mr. Shoe- 
maker’s, across this prairie, picked up this satchel, brought 
it back on the prairie, where they left it and rode into 
Scribner. 

* * * * * x * * 

Q. Did he or not say anything in that conversation 
about having thrown away any books or anything, got 
any money or what they got? 

A. Iasked him what they had done with the pocket 
book; he said Chris told him that he threw it down back 
there in the weeds. I said, which prairie; he said I don’t 
know. I told him that I would like to go and hunt for 
it, and for him to try and tell me on which prairie; well, 
he said, it was on or by Mary Moody’s land or on this 
' prairie just before we got to Shoemaker’s. 

Q. Did he say anything about any other book? 

A. Well, I told him they had found a cash book and 
asked him then where they threw that down, and he said they 
threw it down west of the railroad somewhere after leaving 
the corpse, 

Q. Did he or not say anything about how much money 
they got from Pulsifer? 

A. I asked them how much money they got; he said he 
didn’t know, but he did not think that Chris had given 
him all of it; he said, according to Chris’s story, they only 
got about $20, 

Q. Anything else during that conversation at that time 
that he said in reference to it? 

A. Well he did say—I can call to mind now—that he 
had just learned the blacksmith trade, and he said I will 
either get my neck stretched or get a chance to learn an- 
other trade, and he asked me what I thought about it or 
what he should do; Isaid, Charlie, you use your own judg- 
ment about it. 
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Q. That was after the talk? 

A. That was after the social talk, after the confession; 
shall I go on? 

Q. No, not any social conversation between you after 
the confession, in regard to the murder. Now, have you 
told all that he said in reference to the shooting and the 
manner in which it was done? 

A. Well, he first told me that Chris done the shooting, 
then, again, as I have testified, he said they had both done 
the shooting, and they wouldn’t have done it if he had 
held up. I said, judging from the appearance of Mr. 
Pulsifer, he lay on his back so natural with the least ex- 
pression, was it not a fact that they both shot Mr. Pulsifer 
without giving him a moment’s warning—didn’t you both 
shoot before you raised out of the culvert? He said, we 
did; and these two shots did not bring him and then we 
jumped up and shot, and at the third shot Mr. Pulsifer 
started to fall, and at the fourth shot he relaxed and fell 
right over. I asked him if he did not think that Mr. 
Pulsifer was really dead before he struck the ground; he 
said, I think he was, because he never spoke. 

The testimony-shows that the witness King was the 
owner of astore in the town of Crowell, near which the 
murder was committed, and that on the second day after 
-the killing the defendant was arrested by King and taken 
into his store where he was kept an hour or two. The 
defendant was then taken by King in a buggy to the town 
of Scribner, two other persons accompanying them. They 
went to the hotel and obtained dinner, and in a room of 
the hotel the principal part of the confession was made, the 
defendant and King being alone in the room. We have 
carefully examined the testimony detailed by the various 
witnesses as to the circumstances surrounding the defendant 
at the time the confession was made by the defendant while 
in the store in Crowell, while going to Scribner, and in the 
room of the hotel, and we are fully convinced that neither 
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a threat nor a promise of a benefit or favor was made by 
KXing or any one else to the defendant to induce him to 
make the statements he did. The confessions were coud 
voluntary and clearly admissible. 

The same is likewise true of the confessions testified to 
by the witnesses James Mallon and George Bolus as hav- 
ing been made by the defendant while in the jail in the 
city of Fremont. It is true, at the time the defendant 
was put upon the cars at Scribner to be taken to Fremont, 
a large crowd of armed men was assembled at the depot 
and there was some talk of lynching the defendant. He 
was then considerably agitated and excited. It was some 
time after this, however, that the confessions were made 
in the jail. The prisoner was then in no danger of per- 
sonal violence. ‘There was no excitement or demonstra- 
tion and he was not in the least frightened, but was 
perfectly composed. He talked freely and without the 
least hesitation. The confessions made to Mallon and 
Bolus were not induced either by hope or fear and no error 
was committed in receiving them in evidence. 

The complaint was also made because the court refused 
to give the following instruction requested by the defend- 
ant: “A verdict of not guilty means no more than this, 
that the guilt of the accused has not been demonstrated in 
the precise, specific, and narrow forms prescribed by law. 
The evidence to convict the accused must not merely be- 
yond all reasonable doubt be consistent with the hypothesis 
of his guilt, but it must be beyond all reasonable doubt in- 
consistent with any hypothesis of innocence that can be 
reasonably drawn therefrom.” 

The court on its own motion had instructed the jury 
that the defendant is presumed to be innocent of the crime 
charged, and that it was the duty of the jury to give him 
the benefit of this presumption and to acquit anes the 
evidence established his guilt beyond all reasonable doubt. 

' The jury were likewise instructed, in substance, at the 
26 
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request of the defendant, that in order to draw an inference 
of guilt from the evidence, the existence of the inculpa- 
tory facts must be absolutely incompatible with the inno- 
cence of the accused upon any rational theory and incapa- 
ble of explanation upon any other reasonable hypothesis 
than that of his guilt. 

The substance of the defendant’s request, which was re- 
fused, being covered by the charge of the court, it: was 
not necessary to repeat it. The one requested was not 
more favorable to the accused than those given. 

We are finally asked to reduce the sentence to imprison- 
ment for life. The testimony shows that the deceased 
lived about a mile from the town of Crowell and had for 
several years been engaged in the coal, lumber, and grain 
business in the town and having no bank there he invari- 
ably carried his money with him. He usually walked 
home shortly after dark. The defendant aud his accom- 
plice, Furst, were familiar with his habits and customs in 
that regard. The deceased on December 10th, 1889, 
about dusk, started to walk from Crowell to his home car- 
rying his lantern with him. When within about a quarter 
of a mile from his home, as he was crossing the track of 
the Fremont, Elkhorn & Missouri Valley railroad, he 
was shot and killed. The murderers proceeded to rob his 
body and immediately made their escape. John Pulsifer, 
a son of the deceased, was at his father’s house and heard 
four shots fired in rapid succession in the vicinity of the 
railroad crossing, and looking in that direction saw the 
light in the lantern carried by his father immediately go 
out. The son started towards the crossing, and on reach- 
ing there found his father lying dead. Shepherd and 
Furst were seen in the vicinity of the place where the 
tragedy occurred, about dusk. Many of the statements 
contained in the confessions of the defendant were corrob- | 
orated on the trial by testimony given by reliable witnesses. 
The evidence conclusively shows that Shepherd and Furst 
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killed the deceased. The motive for the murder was rob- 
bery. The evidence fully sustains the verdict of murder 
in the first degree. Under the testimony no other verdict 
could have properly been returned. 
The judgment is 
AFFIRMED, 
THE other judges concur. 


é 


Curistian Furst v. State or NEBRASKA. 
[FILED FEBRUARY 17, 1891.} 


1. Murder: Inpicrment: ELection or Counts. One count of 
the indictment charged the defendant and one S. with having 
purposely and of their deliberate and premeditated malice 
killed the deceased. Two other counts charge that the killing 
was done in an attempt to perpetrate a robbery upon the de- 
ceased. Held, That they charged the same offense and it was not 
necessary for the state to elect which count it would rely upon. 


: CONFESSIONS: ADMISSIBILITY. Where a prisoner, while 
under arrest and without threat, promise, or expectation of 
hopes or favor, voluntarily makes a confession, the same may 
be proven on the trial. 


: SEVERABILITY. The jury is not bound to give 
every part of a confession the same credence, but they can ac- 
cept one part as true and reject such portion as they believe 
from the evidence is untrue. 


: INSANITY: BURDEN OF PRoor. When insanity is relied 
upon as a defense and testimony has been introduced which re- 
buts the presumption that the defendant was sane, the burden 
is upon the state to establish by the evidence beyond a reason- 
able doubt that the accused was sane at the time of committing 
the act charged. 


5. Held, That the instructions fairly presented to 


the jury the issue of insanity. 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. 
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C. Hollenbeck, for plaintiff in error, cited, as to the con- 
fessions: Roscoe, Crim. Ev. [6th Am. Ed.], 39, 41-2, and 
cases cited; People v. Barric, 49 Cal., 342; State v. Fred- 
ericks, 85 Mo., 145; 3 Russell, Crimes [9th Am. Ed.], 
376; Reg. v. Parker, L. & C. [Eng.], 42; People v. Wol- 
cott, 51 Mich., 612; Morehead v. State, 9 Humph. [Tenn.], 
635; Ulrich v. People, 39 Mich., 245; 3 Am. & Eng. 
Ency. Law, 464; Beggarly v. State, 8 Baxt. [Tenn.], 520; 
Lacy v. State, 58 Ala., 385; Fagg v. Peuple, 40 Mich., 
706; Byrd v. State, 68 Ga. 661; Newman v. State, 49 
Ala., 9; Owen v. State, 78 Id., 425. As to the defense of 
insanity: Wright v. People, 4 Neb., 408. 


Wm. Leese, Attorney General, and Geo. L. Loomis, con- 
tra, cited, as to the form of the indictment: Bailey v, State, 
4 O. St., 442; 1 Bishop, Crim. Proc. [38d Ed.], sec. 422 ; 
Glover v. State, 109 Ind., 391; Andrews v. People, 117 
Ill., 195; Coa v. State, 80 N. Y., 500; Com. v. Hill, 10 
Cush. [Mass.], 530; Com. v. Sullivan, 104 Mass., 552; 1 
Bishop, Crim. Proc., sec. 454. As tg the confessions : Rea, 
v. Harris, 1 Cox, C. C. [Eng.], 106; Rex. v. Drew, 8C. & 
P. [Eng.], 140; Rex. v. Morton, 2M. & R. [Eng.], 514; 
Reg. v. Reeves, 5 Jur. N.S. [Eng.], 179; Reg.v. Baldry, 5 
Cox C. C., 528; U.S. v, Stone, 8 Fed. Rep., 232, 256 ; Reg. 
v. Reason, 12 Cox, C. C. [Eng.], 228; State v. Staley, 14 
Minn., 105,118; Wharton, Crim. Law, secs. 651, 686, 
687; Com. v. Whittemore, 11 Gray, 201; Com. v. Howe, 
2 Allen [Mass.], 153: People v. Deacons, 109 N. Y., 
374; People v. McCallam, 103 N. Y., 587; State v. Cor- 
reck, 16 Nev., 120; State v. Patterson, 73 Mo., 695; 
Com. v. Morey, 1 Gray, [Mass.], 461, 462; Ulrich v. 
People, 39 Mich., 245; Rea. v. Green, 6 C. & P. [Eng.], 
655; Fife v. Com., 29 Pa. St., 429, 437; Cady v. State, 
44 Miss., 332, 8411; Young v. State, 68 Ala., 575; State 
v. Patterson, 73 Mo., 696; State v. Brankan, 13 8. Car., 
389; Runnels v. State, 28 Ark., 121; Squires v, State, 48 
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N. H., 364; Long v. State, 5 So. Rep., 443, 448; Brister 
v. State, 26 Ala., 107, 128; Com. v. Knapp, 9 Pick. 
[Mass.], 496, 511. As to the twenty-first paragraph of the 
instructions: Griswold v. State, 24 Wis., 144; Ielzey v. 
Bush, 2 Hill, 441; 3 Am. & Eng. Ency. Law, 491; 
Roberts v. Gee, 15 Barb. [N. Y.], 449; Rex. v. Jones, 2C. 
& P. [Eng.], 629. As to the instruction asked on the 
question of insanity: Wright v. People, 4 Neb., 407, 409; 
Hawe v. State, 11 Id., 537; Hart v. State, 14 Id., 572, 
577; Anderson v. State, 25 Neb., 550; Hopps v. People, 
31 H1., 385. 


Norvat, J. 


The plaintiff in error aud Charles Shepherd were jointly 
indicted for the murder of Carlos True Pulsifer on the 
10th day of December, 1889. 

The indictment contains three counts. The first count 
charges that the defendant and Charles Shepherd did pur- 
posely and of their deliberate and premeditated malice kill 
the deceased. The second and third counts charge that the 
killing was done in the attempt to perpetrate a robbery 
upon the said Pulsifer. 

The plaintiff in error at his request wads granted a sep- 
arate trial. A verdict of murder in the first degree was 
returned, to reverse which the case is brought to this court. 

Upon the trial the counsel for the defendant requested 
the court to require the county attorney to elect which 
count of the indictment he would rely upon. The motion 

‘was overruled and the defendant excepted. This ruling of 
the court is the first error assigned. 

The indictment was framed under section 3 of the Crim- 
inal Code, which provides that “If any person shall pur- 
posely and of deliberate and premeditated malice, or in the 
perpetration or attempt to perpetrate any rape, arson, rob- 
bery, or burglary, or by administering poison or causing 
the same to be done, kill another; or, if any person, by 
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willftl and corrupt perjury, or by subornation of the same, 
shall purposely procure the conviction and execution of 
any innocent person, every person so offending shall be 
deemed guilty of murder in the first degree and upon con- 
viction thereof shall suffer death.” 

Where the killing is done purposely and with premedi- 
tation and deliberation, the crime is murder in the first de- 
gree. So where a person intentionally takes the life of 
another in the perpetration or attempt to perpetrate a rob- 
bery the statute makes the killing murder in the first de- 
gree, although the robbery and not the killing was pre- 
viously planned. (Stephens v. State, 42 O. St., 150.) It is 
obvious that but one offense is charged in the indictment, 
the murder of Pulsifer. Election is only required where 
separate and distinct offenses, not part of the same transac- 
tion, are charged in the same information or indictment. 
(Bailey v. State, 4 O. St., 442.) 

The rule which governs the framing of an indictment for 
the crime of murder is correctly stated by our brother 
Maxwell in note 7, on page 53 of his work on Criminal 
Procedure, thus: “In case of murder it may be charged in 
separate counts of the indictment, that the murder was 
committed by shooting, stabbing, drowning, etc. This is 
permitted in order to anticipate any possible variance in 
the proof. But one offense is charged, the murder of 
the person named, and if the proof shows the accused to 
be guilty of committing the act in any of the ways named, 
it will be the jury’s duty to convict.” This rule is fully 
sustained by the text-books and decisions. (1 Bishop, 
Crim. Proc., sec. 422 et seg.; Glover v. State, 109 Ind., 391; 
Andrews v. People, 117 Ill., 195; Cox v. State, 80 N. Y.,. 
500.) The prosecution was not obliged to elect which count 
it would rely upon. 

Error is alleged in the admission in evidence of the con- 
fessions of the defendant. The evidence shows that he was 
arrested on Thursday following the murder, by Jim Booth 
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and several other citizens, about two and a half miles 
northwest of Crowell. The arrest was made by pointing 
two or three guns at the defendant and ordering him to 
throw up his hands. The accused at the time was some- 
what frightened. After his revolver was taken from him 
he was taken to Crowell in a two-seated spring wagon, in 
which C. W. Robinson, Jim Booth, and Tom Arthur were 
siding. These persons were carrying their guns. After 
going a short distance, James Goulder got in with them 
and went along. On the way Goulder said to the defend- 
ant, “ Well, Chris, I am surprised you are in this business. 
Shepherd has told us where we would find you and told us 
about it. You might as well confess.” The defendant re- 
mained silent a while, then without any threats or demon- 
strations of any kind being made by any one, and without 
the promise of any favor or benefit being held out to the 
defendant, he confessed that he and Charles Shepherd fired 
the shots that killed Pulsifer; that “we did not intend 
killing him, but as we ordered him to throw up his hands 
he reached in his pocket and we thought he was going to 
shoot, and we fired.” Several witnesses testify to the same 
statement of the defendant. It also appears in testimony 
that at different times and places afterward the defendant, 
without any inducement being held out to him, made sub- 
stantially the same confession, only going into the details 
more fully. 

This court in Heldt v, State, 20 Neb., 496, in discussing 
the rule which governs the admission of confessions, says 
that “The rule is well settled that a promise of benefit or 
favor, or a threat or intimation of disfavor connected 
with the subject of the charge, held out by a person hay- 
ing authority in the matter will be sufficient to exclude a 
confession made in consequence of such inducement, either 
of hope or fear. * * * But mere advice to tell the truth, 
where there is neither a threat or an inducement, is not suffi- 
cient to render the confession inadmissible. To be admis- 
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sible, however, it must appear that the confession was en- 
tirely voluntary.” 

Tested by the above rule, the confessions were properly 
admitted. Goulder did not assist in making the arrest. 
He was an acquaintance of the accused. The defendant 
was not prompted to make the statements he did by any 
threat, promise, or expectation of hopes or favor. No in- 
ducement was held out to him to make an untrue statement. 
The defendant, with minuteness and particularity, told the 
route he and Shepherd traveled in going to the place where 
Pulsifer was killed, the manner of the killing; the number 
of shots fired, the robbing of the body of the deceased, the 
direction the two went after the tragedy, and the places at 
which they stopped until arrested. His statements in most 
respects are in harmony and consistent with the other tes- 
timony introduced by the state. 

Objection is made to the twenty-first paragraph of the 
instructions, which reads: “The jury are instructed that if 
from the evidence they believe that the defendant made the 
confession given in evidence in this case, the jury should 
treat and consider such confession precisely as they would 
any other evidence or testimony, and hence if the jury 
believe the whole confession to be true, they should act 
upon the whole as true. But the jury may believe part of 
the confession and. reject the balance, if they see sufficient 
‘grounds in the evidence for so doing; the jury are at lib- 
erty to judge of it, like other evidence, in view of the 
circumstances of the case as disclosed by the evidence.” 

The court also refused to give the following instruction 
requested by the defendant: “The state having put in 
evidence tlie confe-sions of the defendant, such confessions 
become a part of the evidence on the part of the state and 
every part of such confessions is entitled to equal credence, 
and it is your duty to treat such confessions as a whole, 
that is, you should not reject some portions of such con- 
fessions and give force and effect to other parts of such con- 
fessions.” 
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It is doubtless true the state cannot prove part of the 
admissions made by a defendant and exclude the remainder. 
The entire statement must go in evidence, but when a con- 
fession is contradicted in part, the jury can accept one part 
as true and reject such portion as they believe from the 
evidence is untrue. The instruction given contains a cor- 
rect statement of the law and was applicable to the evidence. 
The defendant’s request was rightly refused. (1 Bishop, 
Crim. Proe., sec. 1241; Blackburn v. State, 23 O. St., 146; 
Morehead v. State, 34 Id., 212; Long v. State, 5 So. Rep., 
443; Griswold v. State, 24 Wis., 144; Jackson v. People, 
18 Ill., 271; State v. Peak, 85 Mo., 190; Carr v. State, 
7S. W. Rep., 328.) 

The defendant relied upon the defense of insanity. 
Testimony was introduced by the defense tending to show 
that the father of the accused became insane and committed 
suicide about two years prior to the murder. Medical tes- 
timony was received showing that insanity is hereditary. 
H. A. Burrell, Ed. McCann, Thomas Dooley, and a 
brother of the defendant, Henry Furst, each testified that 
the plaintiff in error was easily influenced and persuaded 
by others; that his mind was weak, and, in the opinion of 
three of the witnesses, he was insane. 

The state proved by a large number of persons who 
were acquainted with the defendant and who saw and talked 
with him almost daily that they observed nothing in his 
conduct, manner, or appearance to indicate that he was 
insane. The testimony relied upon by the defendant to 
show that he was of an unsound mind is exceedingly weak, 
though perhaps sufficient to warrant the subniission of the 
question to the jury. 

Bat it is claimed that error was committed in refusing 
the defendant’s second request bearing upon that issue. It 
was as follows: “Unless you believe beyond a reasonable 
doubt that the defendant was on the 10th day of Decem- 
ber, 1889, a person of sound mind, then it is your duty to 
find the defendant not guilty.” 


410 NEBRASKA REPORTS. _[Vor. 31 


Furst v. State. 


This court has often held that when insanity is relied 
upon as a defense and testimony has been offered which 
rebuts the legal presumption that the avcused was sane, the 
burden is upon the prosecution to establish beyond a rea- 
sonable doubt that he possessed sufficient mental capacity to 
comprehend the nature of the act complained of. ( Wright v. 
People, 4 Neb., 407; Hawe v. State, 11 Id., 537; Hart v. 
State, 14 Id., 572; Anderson v. State, 25 Id., 550.) The 
plaintiff in error could not have been prejudiced by the re- 
fusal to grant his request. 

By the thirty-third instruction the jury were told if the 
evidence, tending to rebut the presumption of sanity was 
sufficient to raise in the mind of the jury a reasonable 
doubt upon that question, that the burden was upon the 
prosecution to show by the evidence beyond a reasonable 
doubt that defendant was sane. In other instructions the 
jury were told that unless the defendant was capable of dis- 
tinguishing right from wrong in regard to the act charged, 
he was not accountable, and to acquit if from the evidence 

_they entertained a reasonable doubt of his guilt. The in- 
structions given, when construed together, as they must be, 
are in harmony with the rule announced in the above cases, 
and fairly presented to the jury the issue of insanity. 
The doctrine of the second request was fully covered by 
the instructions given. 

There is in the record no evidence which could warrant 
us in reducing the sentence. The defendant is either guilty 
of murder in the first degree or he is innocent. The testi- 
mony fully warranted the jury in finding that the defend- 
ant was sane and that he and Shepherd murdered Pulsifer 
in attempting to rob him. The defendant was accorded a 
fair and impartial trial. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 
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ELizaBETH McCartney v. M. AGNES BERLIN ET AL. 
[FILED FEBRUARY 18, 1891.] 


The petition set out at length in the opinion, held, to state a cause 
of action. 


Error to the district court for Douglas county. Tried 
below before Doanr, J. 


M. V. Gannon, and J. T. Moriarty, for plaintiff in error, 
cited: 2 Lindley, Partnership, 569, 570; Bates, Partner- 
ship, sec. 303 ; Mapstrick v. Ramge, 9 Neb., 891; Chesley 
v. King, 74 Me., 164; Burke v. Smith, 37 N. W.'Rep., 838 ; 
Mogul Ship Co. v. McGregor, 57 Law Jour. Rep. [Q. B.], 
641. 


A. C. Wakeley, contra, cited: Bliss, Code Pl., sec. 418; 
Branham v. San Jose, 24 Cal., 585; Hartford Bank v. 
Green, 11 Ia., 476; Smith v. Henry Co., 15 Id., 385; 
Griggs v. St. Paul, 9 Minn., 246; Bush v. Madeira, 14 B. 
Mon. [Ky.], 212; Bonnell v. Griswold, 68 N. Y., 294; 
Graser v. Stellwagen, 25 N. ¥., 315; Tapley v. Butterfield, 
1 Metc. [Mass.], 515; Nelson v. Wheelock, 46 Ill., 25; 
Patch v. Wheatland, 8 Allen [Mass.], 102; Harrison v. 
Sterry, 5 Cranch [U. S.], 289; Williams v. Barnett, 10 
Kan., 455; Lamb v. Durant, 12 Mass., 54; Windship v. 
Bank, 5 Pet. [U. S.J], 561; Deckard v. Case, 5 Watts 
[Pa.], 22; Sweetzer v. Mead, 5 Mich., 107; Anderson v. 
Tompkins, 1 Brock. [U.8.], 460 ; Parsons, Part. [2d Ed.], 
163, 324: Jones, Ch. Mort., sec. 46; Thompson v. Spitile, 
102 Mass., 207; Mills v. Barber, 4 Day [Conn.], 428; 
Montjoys v. Holden, Litt. Sel. Cases, 447; Hyde v. Stone 
9 Cow. [N. Y.], 230; Furlong v. Bartlett, 21 Pick. [Mass.], 
401; Wilson v. Reed, 3 Johns. [N. Y¥.], 175; Cary v. 
Williams, 1 Duer [N. Y.], 667; Chesley v. King, 74 Me., 
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164; Frazier v. Brown, 12 O. St., 304; Phelps v. Nowlen, 
72 N. Y., 45; McCune v. Gas Co., 30 Conn.,.521; Ki 
v. Youman, 86 N. Y., 324; Walker v. Cronin, 107 Mass., 
565; Jenkins v. Fowler, 12 Harris [Pa. St.], 308; Covan- 
hovan v. Hart, 21 Pa. St., 501; Glendon Iron Co. »v. 
Uhler, 75 Pa. St., 471; Chatfield v, Wilson, 28 Vt, 49; 
Clinton v. Myers, 46 N. Y., 511; Pickard v. Collins, 23 
Barb. [N. Y.], 459; South Royalton Bank v. Bank, 27 
Vt., 505; YLarleton v. McGawley, 1 Peakes [Eng.], Nisi 
Prius, 270; Keeble v. Hickeringill, 11 East [Eng.], 571; 
Lumley v. Gye, 2 El. & Bl. [Eng.], 216 ; Gunter v. Astor, 
4 J. B. Moore [Eng.], 12. 


Cops, Cu. J. 


The petition alleged that on the first day of May, 1886, 
the plaintiff and the defendant, M. Agnes Berlin, entered 
into copartnership under the name and style of E. F. Mc- 
Cartney & Co., for the purpose of buying and selling 
ladies’ and children’s suits, cloaks, mantles, shawls, and 
such other goods and commodities as belong to that line of 
trade; that, upon said day they commenced the transac- 
tion of the said business as such copartnership in the city 
of Omaha, and continued the said business up to the 11th 
day of December, 1886, when the same was suspended and 
broken up as in said petition set forth. 

Second—That by the terms of agreement in accordance 
with which the said copartnership was entered into, it 
was among other things provided that the profits arising 
from said business should be equally divided between the 
said plaintiff and defendant, and further, that the said de- 
fendant should pay to the said plaintiff, in addition to her 
share of the profits aforesaid, a sum equal to 25 per cent 
of the profits of the said business; provided, however, that 
the total amount of said percentage should not cxceed 
$1,500 for one year, that being the length of time which 
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the said copartnership was to continue as provided by the 
terms of the agreement. 

Third—That from the beginning the said business was 
prosperous and profitable and was gradually becoming es- 
tablished in the confidence of the business public, and the 
business of said partnership was steadily increasing ; that 
the average monthly sales thereof from the Istday of May, 
1886, to the 11th day of December, 1886, were nearly 
$3,000, and would have been thereafter, if the business had 
not been interrupted and broken up, as in said petition 
thereinafter alleged; that the net profits of said business 
during said time averaged about $500 per month. 

Fourth—That a long time prior to the 11th day of 
December, 1886, and subsequent thereto, the said M. 
Agnes Berlin and the defendant A. H. Baker, who is her 
brother-in-law, fraudulently, wrongfully, maliciously and 
unlawfully colluded, conspired, and confederated together 
for the purpose of forcing, compelling, and bull-dozing the 
plaintiff into quitting her connection wich the said copart- 
nership business and to assign, transfer, and convey all 
her interest as a member of such copartnership in and to 
the said copartnership business and the stock of goods, 
fixtures, and property of every kind, and the good-will 
thereof to the said M. Agnes Berlin, without any consider- 
ation therefor, and in the event of a failure thereof to break 
up and destroy the said copartnership business, to ruin 
and render entirely valueless the interest of the plaintiff 
therein and to ruin and destroy the reputation which the 
plaintiff at that time bore and theretofore had borne in the 
city of Omaha and elsewhere for good business judgment 
and strict integrity, to the end that the said M. Agnes Ber- 
lin might in some way get the sole and exclusive control, 
management, and ownership of said business and enjoy all 
the profits thereof. 

Fifth—That in pursuance of said collusion, conspiracy, 
and confederation, and as part of the plan thereof, the said 
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Baker, who at that time lived at Grand Island, in this state, 
came to the said city of Omaha on or about the 10th day 
of December, 1886, where the said copartnership business 
was being carried on as aforesaid, and after several conver- 
sations and conferences with the said M. Agnes Berlin, act-+ 
ing under the advice and at the suggestion of the said 
Baker, and in co-operation with him, and in pursuance of 
the collusion, conspiracy, and confederation aforesaid, on 
Sunday, the 12th day of December, 1886, or early the 
next morning, December 13, 1886, executed and delivered 
to the said Baker a chattel mortgage upon all her interest 
in the stock of goods, merchandise, and all other commod- 
ities, fixtures, books of account, bills receivable, and choses 
in action belonging to the said copartnership; said chattel 
mortgage was executed and delivered as aforesaid, without 
the knowledge of the plaintiff, without her consent, and 
without any consultation with her relative thereto, and 
the same was filed for record in the county clerk’s office of 
‘Douglas county at 9:40 o’clock A. M., on December 13, 
1886; that said mortgage was not given to secure any 
claim or demand against the said copartnership, nor was 
the same given in good faith for the purpose of securing 
to said Baker the payment of any sum of money or debt 
due to him, but for the sole and only purpose of effectu- 
ating the object of the conspiracy hereinbefore alleged. 
Sixth—That about the 9th day of December, 1886, the 
said Baker and M. Agnes Berlin procured the Omaha 
National Bank to endorse and deliver to said Baker, be- 
fore it was due, a note which the said bank held against 
said copartnership, the said M. Agnes Berlin having first 
applied all the funds of the copartnership then on deposit 
in the said bank to a part payment of said note, thereby 
making the said Baker a creditor of said firm to the 
.amount of $413, that being the balance of said note re- 
maining unpaid, and to the payment of said balance the 
said M. Agnes Berlin, without the knowledge or consent 
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of the plaintiff, executed and delivered to said Baker, in 

the name of said copartnership, a chattel mortgage upon 

all the property and effects of said copartnership and gave“ 
to said mortgage a preference over the mortgages hereinbe- 

fore referred to. 

Seventh—That in further pursuance of said collusion, 
conspiracy, and confederation the said M. Agnes Berlin on 
or about the 13th day of December, 1886, acting under 
the advice and at the suggestions of said Baker, in co-oper- 
ation with him, under the advice of the attorneys of said 
Baker, without the knowledge or consent of the plaintiff, 
and without any consultation with her in reference thereto, 
sent telegrams in the firm name of said copartnership to 
all the creditors thereof in the city of New York and 
elsewhere, stating that the said copartnership was in trouble, 
which statement was untrue, and directing them to wire a 
statement of their respective claims against said firm to 
Groff, Montgomery & Jeffrey, a law firm in the city of 
Omaha, whom the said M. Agnes Berlin and Baker had 
procured to act as their attorneys. Responsive to such . 
telegrams said creditors sent statements to said Groff, Mont- 
gomery & Jeffrey, most of which claims were then not 
due and would not have been due for a long time thereafter, 
and none of the creditors to whom said mortgages were 
given were pressing their claims or insisting on security of 
any kind therefor, and thereupon the said M. Agnes Ber- 
lin, without the knowledge or consent of thie plaintiff and 
without any consultation with her relative thereto, but 
acting in pursnance of such collusion, conspiracy, and con- 
federation as aforesaid, and under the advice and at the 
suggestion of the said Baker and his attorneys, executed 
and delivered a chattel mortgage to each of the said cred- 
itors, numbering about twenty-two in all,in the name of 
the said copartnership upon the stock of goods, merchan- 
dise, and all other commodities, together with the fix- 
tures, books of account, bills receivable, and choses in 
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action belonging to the said copartnership and aggregating 
in all the sum of $9,490, the same being about $1,000 in 
excess of what the said copartnership owed the said cred- 
itors, which said mortgages were filed for record in the 
county clerk’s office of Douglas county on the said 13th 
day of December, 1886, in rapid succession, one after the 
other as fast as they could be filed. 

Eighth—That in further pursuance of said attision: 
conspiracy, and confederation the said M. Agnes Berlin 
and said Baker, acting in conjunction with each other, 
prior to 8 o’clock A. M. of the 13th day of December, 
1886, caused the storeroom where the said copartnership 
business was being conducted to be closed up, the doors 
‘thereof to be bolted, fastened, and barred against and 
wrongfully, forcibly, and unlawfully excluded the plaintiff 
therefrom, and wrongfully, forcibly, and unlawfully kept 
the said storeroom closed up, and the doors thereof nailed | 
fastened and barred against the plaintiff, and the patrons of 
said business were totally excluded therefrom until the 
17th day of December, 1886; the said Baker in the mean- 
time, by himself and one George Mitchell, whom he pro- 
cured to act as his agent, holding the said stock of goods 
in his possession in said storeroom, pretending to do so 
under and by virtue of the chattel mortgages executed and 
delivered to him as aforesaid, thereby during the said space 
of time wholly breaking up and suspending the business 
of the said copartnership. The acts and things so done 
and performed by defendants were not prompted by mo- 
tives of good faith or an honest desire to secure to said 
creditors payment of their respective claims or to further or 
protect the interests of the said copartnership, but for the 
sole and only purpose of carrying into effect the object of 
the conspiracy hereinbefore alleged. 

Ninth—That in further pursuance of said collusion, 
conspiracy, and confederation the said M. Agnes Berlin 
and H. H. Baker, acting in conjunction with each other, 
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procured the said creditor’s agent to join them in taking 
and retaining possession of the said copartnership stock of 
goods, merchandise, etc., under said mortgages, and finally, 
after breaking up and entirely suspending the business of 
said partnership for the space of ten weeks, sold the same 
at public auction long after the proper season for selling 
the same had passed, which was accordingly done on the 
19th day of February, 1887, at which sale the said M. 
Agnes Berlin, through some third person, as hereinafter 
stated, bought the said stock of goods at a price not to ex- 
ceed one-seventh of their then value, to-wit, for the sum 
of $2,610, their real value being $16,000. By procure- 
ment of the said Baker and M. Agnes Berlin some person. 
unknown to plaintiff purchased the said stock of goods at. 
the said sale for the said M. Agnes Berlin, and delivered 
the same to her, and since the time of said sale she has 
been carrying on the said business and selling the said 
goods a part of the time in her own name and a part of 
the time as agent for some person unknown to the plaintiff 
and for the mutual benefit of herself and said Baker, by 
reason of which the creditors of the said copartnership 
realized only about fifty per cent of their respective claims, 
and for the balance still due upon said claims, aggregating 
about $6,000, the plaintiff is liable to suit and judgment 
by the suid several creditors, as one of the meinbers of the 
said copartnership, and by reason of which the said co- 
partnership business was broken up, the said stock of 
goods sold at a sacrifice, the interest of the plaintiff therein 
ruined and rendered valueless, and the plaintiff thrown 
out of business and her reputation for integrity and good 
business qualifications seriously injured, to her damage in 
the sum of ten thousand dollars, for which she asks judg- 
ment against said defendants, and for costs of suit. 

To the above petition the defendants filed a general 
demurrer, which demurrer was by the court sustained, and 
the cause dismissed at the cost of the plaintiff, whereupon 

27 
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the cause was brought to this court on error by the 
plaintiff. 

The sole question presented for the consideration of this 
court is, whether the district court erred in sustaining the 
said demurrer. Ido not doubt that the petition statesa cause 
of action. It charges the defendants with entering into a 
conspiracy for the purpose of wrecking and breaking up a 
valnable mercantile business of which the plaintiff and 
one of the defendants were the proprietors as copartners, 
and it charges and sufficiently sets out the consummation 
of the object of such conspiracy by the execution of chat- 
tel mortgages to creditors whose debts were not due, stir- 
ting up discontent amongst creditors who were otherwise 
not inclined to demand their pay, and finally by the pro- 
curing of a sale and sacrifice of the entire stock in trade of 
the partnership at a forced sale in which, as is alleged, the 
damage, loss, and ruin of the partnership and its interest, 
and not its advantage or welfare was the end sought and 
attained by the defendants. 

Under the authority of Mapstrick v. Ramge, 9 Neb., 
391, and Booker v. Puyear, 27 Id., 346, an action for 
such an injury can be maintained. See also the cases cited in 
the latter case. The judgment of the district court is re- 
versed and the cause remanded for further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur, 
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D. F. La Bonry v. C. P. Lunp@ren, 


(FILED FEBRUARY 24, 1891.] 


Witnesses: CREDIBILITY: AN INSTRUCTION “ that the testimony of 
one creditable witness may be entitled to more weight than the 
testimony of many others, if, as to those other witnesses, you 
have reason to believe,and do believe, from the evidence and all 
the facts before you that such other witnesses have knowingly 
testified untruthfully, and are not corroborated by other cred- 
itable witnesses, or by circumstances proved in the case,” held, 
not applicable to the testimony and cause for reversal. 


Error to the district court for Cuming county. Tried 
below before Powsrs, J. 


Griggs & Rinaker, J. C. Crawford, and J. A. Smith, for 
plaintiff in error, cited, as to the instruction: State v. Stout,. 
31 Mo., 406; State v. Cushing, 29 Id., 215; State v. Me- 
Davitt, 69 Ia., 549. 


T. M. Franse, contra, cited on the same point: Sackett, 
Instructions [2d Ed.], sec. 8; Green v. Janey, 4 Com. 
Law, 524; Rudolph v. Lane, 57 Ind. 115; Bierbach v. 
Goodyear, 54 Wis., 208. 


MaxwELL, J. 


This is an action of ejectment to recover the possession 
of 160 acres of land in Cuming county, and for the rents 
and profits thereof for four years. The answer is a general 
denial and an estoppel in pais. On the trial of the cause 
the jury found generally in favor of the defendant, and also 
specially as to certain facts submitted to them. A motion 
for a new trial was thereupon filed and overruled and 
judgment entered on the verdict. 

The testimony shows that the land in controversy was 
entered by one Charles Bartholomew, the patent being is- 


420 NEBRASKA REPORTS. [ Vou. 31 


La Bonty v. Lundgren. 


sued November 2, 1868. Bartholomew conveyed to the 
plaintiff. On the 2d day of December, 1880, a deed for 
the land in controversy was executed in the name of D. F. 
La Bounty, the witnesses being W. McFadden and J. H. 

’ Miller, and the acknowledgment taken before Chas. I. Siep, 
a notary public, of Rockford, Pennington county, Dakota. 
In the year following, one L. B. Baker having a tax claim 
on said land, made a quitclaim to D. F. La Bounte and 
soon afterwards La Bounte made a quitclaim deed of said 
land to John Kerkow. This conveyance was acknowl- 
edged before Charles I. Siep and witnessed by O. R. Jpsen 
and W. W. Smithson. 

The defendant claims title by conveyances from John 
Kerkow. On behalf’ of the plaintiff it is alleged and con- 
siderable testimony introduced tending to show that the 
deeds in question signed D. F. La Bounty and D. F. La 
Bounte are forgeries and were not executed by plaintiff. 

Upon this point the plaintiff himself testifies that he did 
not execute the deeds in question and knew nothing of their 
execution until shortly before the bringing of this action, 

Siep, before whom the acknowledgments were taken, tes- 
tifies : 

The deeds were executed by a man who signed his 
‘name “D, F. La Bonte,”. one of the deeds being made 
in December, 1880, the other in January following. The 
first of said deeds was a warranty one, the other was a 
quitelaim ; I think the warranty deed was made Decem- 
ber 2, 1880. Both were of lands in Cuming county, Ne- 
braska. The man who signed the warranty deed is the 
same identical person who afterwards signed the quitclaim 
deed. The man who signed both deeds was a small man, 
about five feet five or six inches tall, would weigh about 
from 145 to 150 pounds. At the time of the acknowledg- 
ment I should judge him to be forty-five or fifty years old; 
the fingers were off his right hand ; as near as I can rec- 
collect he held his pen between his thumb and the stub of 
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his hand. The first I knew of this man who signed. the 
deeds was in 1876, he was then at what is now called 
Pactota, in this county. He was prospecting at that time. 
He staid there until, I think, September, 1876, and I think, 
went away with Crook’s soldiers. The next time J saw 
him, I think, was in 1880, at Rockford in this county. 
He was mining and prospecting in the vicinity of Rock- 
ford. I saw him in 1880 and 1881, and in Deadwood in 
1881. I saw him in Rapid City afterwards in 1881 or 
1882, then I saw him off and on from then until 1886, the 
last time being in 1886 in Rapid City. All the times I 
have seen him he was in Pennington county, except the 
time I saw him in Deadwood. Since I have known him 
he has been prospecting, mining, and freighting. The 
freighting that I know of, being from Buffalo Gap to 
Deadwood. I have learned that he now lives near Buffalo 
Gap, Custer county. The names that I knew him by were 
“Frenchy” and “La Bonty,” “La Bounty” and “La 
Bonte.” I never knew his first name. He came, I think 
it was in 1880, with pension papers for me to sign as notary 
public ; he brought like papers for me to sign as notary pub- 
lic afterwards and up as late as in 1885; those papers he 
signed as Amos La Bonty or Amos La Bounty, I am not 
certain now how he spelled the last name. The man who 
signed the two decds, one in December, 1880, and the other 
in January following, and which I have referred to above, 
and also in my deposition of January 30th last, is now 
known as Amos La Bounty. At the time I took the ac- 
knowledgments to those deeds I did not know his first 
name, and required him to be identified, and a man by the 
name of F. W. Vonbodinger came with him and told me 
his name was D. F’. La Bonte; that he had known him in 
West Point, Cuming county, Nebraska, and that he was 
the right man. About this same time I had takeu his 
acknowledgment to the pension papers as Amos La Bounty 
-or Amos La Bonty, and I then so knew him; but after 
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Mr. Vonbodinger assured me that his name or initials 
was or were “D. F.,” I supposed he had enlisted in the 
army by the assumed name of “ Amos” and that his real 
name was as stated to me by Mr. Vonbodinger and other 
information. The man who signed the deeds is still known 
as Amos La Bonty or La Bounty. I think he enlisted in 
1876, and at that time the fingers were not cut off’ his 
right hand. I do not now know what his Christian name 
actually is. This man, Amos La Bounty, is well known 
in Pennington county, and was in 1880. 

Q. State whether or not you have to-day been introduced 
to a man whose name was given to you as “Daniel F. La 
Bonty,” the plaintiff in this case; if so, by whom. 

A. Thave; by Mr. N. K. Griggs. 

Q. State whether or not the man so introduced to you 
by Mr. Griggs as Daniel F. La Bonty, plaintiff, is the 
same man who signed the two deeds acknowledged to you, 
one in December, 1880, the other in January, 1881; if not, 
state fully how the man introduced to you to-day by. Mr. 
Griggs differs from the man who signed the deeds in ques- 
tion, the acknowledgment of which was taken by you. 

A. He is not the same man by any means. The mah 
introduced to me to-day as Daniel F. La Bonty is older, 
stouter, and much heavier than the one who signed the 
deeds. The one introduced to me to-day has no fingers cut 
off and both his hands are perfect; the two men are en- 
tirely different in every respect, except they are about the 
same height. I do not think I ever saw the gentleman 
introduced to me to-day by Mr. Griggs until to-day, ete. 

One Smithson, a witness on one of the deeds, also testi- 
fies to substantially the same facts. 

The court instructed the jury as follows: 

“The jury are instructed that the testimony of one 
creditable witness may be entitled to more weight than the 
testimony of many others, if, as to those other witnesses, 
you have reason to believe, and do believe, frém the evi- 
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idence and all the facts before you that such witnesses have 
knowingly testified untruthfully and are not corroborated 
by other creditable witnesses, or by circumstances proved 
in the case.” 

This instruction was not warranted by the evidence. 
The testimony before the jury of two witnesses to the 
deeds and of the notary public before whom the acknowl- 
edgments were taken was that the person who had executed 
the deed in the name of D. F. La Bounty was in fact Amos 
La Bounty, and not the plaintiff; that he was a small man, 
weighing from 145 to 150 pounds and from forty-five to 
fifty years of age, while the plaintiff is an old man nearly 
eighty years of age, also that he is a much larger man than 
Amos La Bounty and weighs about 200 pounds. Upon 
these points there is substantially no controversy in the 
testimony. 

The creditability of the witnesses is a question for the 
jury, but the question of creditability should be fairly sub- . 
mitted. To point out one or two witnesses whose testi- 
mony may be criticised or discarded is wholly unwar- 
ranied, unless there issomething in the evidence peculiarly 
affecting their character as witnesses. A jury is not at 
liberty, arbitrarily and without cause, to discard the tes- 
timony of a witness, and an instruction which, without 
evidence, authorizes them so to do cannot fail to be preju- 
dicial, As there must be a new trial we will express no 
opinion upon the facts. 

It is apparent that there is other testimony within reach 
of the parties which will tend to sustain or defeat the 
plaintiffs title. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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O. DooLeEy ET AL. v. C. O. MEESE ET AL. 
[FILED FEBRUARY 24, 1891.] 


1. Schools: CHANGE oF District BOUNDARIES: NoticE. Under 
subdivision 1, section 4, chap. 79, Compiled Statutes, where a 
petition is presented to the county superintendent for a change 
in the boundaries of two school districts, it is indispensable that 
three notices, containing an exact statement of the proposed 
change and the time when the petition will be presented to the . 
county snperintendent, be posted in three public places, one of 
which places shall be upon the outer door of the school house, if 
there be one, in each district affected, at least ten days prior to 
the time thé petition is to be presented to the county superin- 
tendent. 


2 ; : : Proor or Postina. The affidavit of 

proof of posting such notices should state where each of the three 
were posted and the day of posting the same; and in a direct 
proceeding attacking the jurisdiction of the superintendent in 
the premises it is not sufficient to state that they were posted in 
three public places ten days before the presentation of the peti- 
tion, but the time and place of posting must appear, 


Error to the district court for Saunders county. Tried 
below before MARSHALL, J. 


S. H. Sornborger, for plaintiff in error, cited: Briggs v. 
Murdock, 13 Pick. [Mass.], 316; Houghton v. Davenport, 
23 Id., 237; Dunn v. Rodgers, 43 Ill., 260; Morris v. 
Trustees, 15 Id., 269; Kitchen v. Reinsky, 42 Mo., 427; 
Moore v. Purple, 3 Gilm. [Ill.], 149; Malone v. Samuel, 
13 Am. Dec., 174. 


Geo. I. Wright, contra, cited: Cowles v. Sch. Dist., 23 
Neb., 655; Ratcliff’ v. Faris, 6 Id., 544; Sioua City R. Co. 
v. Wash. Co., 3 Id., 41; Robinson v. Mathwick, 5 Id., 255; 
State, ex rel. Sims, v. Otoe Co., 6 Id., 134; Howard v. Dakota 
Co., 25 Id., 229; Doody v. Vaughn, 7 Id., 31; Wells, Juris- 
diction, secs, 40, 41, 48, 409, 418; Cooley, Torts, 417, 
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418, 419; Gentle v. Board, 40 N. W. Rep., 928; Coulter v. 
Inspectors, 59 Mich., 391; Neilson v. Wakefield, 43 Id., 434; 
Prescott v. Patterson, 44 Id., 525; Blodgett v. Highway 
Com’rs, 47 Id., 469; Goss v. Highway Com’rs, 63 Id., 608 ; 
Steen v. Norton, 45 Wis., 412-19; Ruhland v. Supervisors, 
55 Wis., 668. . 


MAXWELL, J. 


This action had its origin in a petition by D. C. Miller 
and others of school district No. 16, and Levi Keiser and 
others of school district No. 41, both of Saunders county, 
to the county superintendent of public instruction of said 
county praying for the changing of the boundary line be- 
tween said districts so that sections 13, 14, and 15 of town- 
ship 13, range 8, of said county should be attached to 
district No. 41, instead of, as formerly, to district No. 16, 
which petitions were filed February 6, 1888. 

Petitions were made from each district, and indorsed on 
each petition appears a list of all the voters of the district, 
verified in the following form (as to district No. 16): 

“B. F. Fuller, a resident of district No. 16, being duly 
sworn, affirms that the following named persons are all the 
legal voters in district No. 16, Saunders county, Neb., as 
he verily believes. 

“ (Signed) B. F. Funuer. 

“Signed and sworn to before me this 6th day of Jan- 
uary, 1888. 

“TSEAL. } Sam B. Hau, Notary Public.” 


A similar verification is made by Levi Keiser, as to dis- 
trict No. 41, before the county superintendent. 

By these verified list of legal voters it appears that 
there were, in district 16, 56 legal voters, and in district 
41, 78 legal voters. Of the 56 voters in district 16, 25 
signed the petition; of the 78 voters in district 41, 49 
signed the petition. 
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A remonstrance from each district against the proposed 
change was filed. with the county superintendent at the same 
time as the petitions, that of district No. 16, containing 29 
names, and that of district No. 41, containing 17 names. 
Thus, of the 56 voters of district No. 16, 25 appear on the 
petition and 29 on the remonstrance, in all 54, two tak- 
ing no part. Of the 78 voters in district No. 41, 49 ap- 
pear on the petition and 17 on the remonstrance, in all 66, 
12 taking no part. 

Appended to the above petitions are the following affi- 
davits as to the service of the notice of making the appli- 
cation (as to district No. 16): 

“Sravre OF NEBRASKA, \ ae 

“SAUNDERS CounTY. f°" 

“D. C. Miller, a resident of school district No. 16, being 
duly sworn, affirms that proper legal notice of the above 
petition has been given in said digtrict No. 16. 

“ (Signed) D. C. MILLER, 

Signed and sworn to before me this 6th day of Feb- 
ruary, 1888. 

“SEAL. | O. Dooxey, 
““Co. Supt. 

As to district No. 41, a similar form of aflidavit was 
sworn to by Levi Keiser, before the same officer, under 
date of January 31, 1888. ‘The sufficiency of these affi- 
davits to show the giving of the notice required by the stat- 
utes was questioned by the defendants in error. The peti- 
tions and remonstrances having been submitted to the 
county superintendent of public instruction, upon con- 
sideration of the same he found for the petitioners, and 
entered an order changing the boundary line as prayed. 

It appears that oral objection was made to the sufficiency 
of the service of notice at the time of hearing, which was 
overruled. Afterwards there was attached to said petition 
an amended return or affidavit of service of notice, in the 
words following (as to district No. 16): 
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“SraTE OF NEBRASKA, \s5 
“SAUNDERS CouNTryY. : 


“T, D. C. Miller, a resident of school district No. 16, of 
Saunders county, Nebraska, being duly sworn, depose and 
say, that a notice of the petition hereto attached and 
marked ‘ Exhibit B,’ containing an exact statement of what 
change in district boundaries is hereby proposed, and when 
the petition is to be presented to the county superintendent, 
has been posted in three public places in said district No. 
16, one of which was posted upon the outer door of the 
school house of district No. 16 ten days or more prior to 
the time of presenting this petition to the county supérin- 
tendent. 

“ (Signed) Davip OC. Minier. 

“Signed and sworn to before me this 14th day of Dec., 


1888. ‘ 
“(sEaL.] L. E. Grover, 


“Clerk of the Dist. Court.” 

A similar affidavit was at the same time filed as to serv- 
ice of notice in district No. 41, verified by Levi Keiser. 

Section 4, chapter 79, of Compiled Statutes provides 
that “ New districts may be formed from other organized 
districts, and boundaries of existing districts may be 
changed under the following conditions only: 

“ First—The county superintendent shall have discre- 
tionary power to create a new district from other organized 
districts, upon a petition signed by one-third of the legal 
voters in each district affected, 

“Second—The county superintendent shall have discre- 
tionary power to change the boundary of any district, upon 
petitions signed by one-half of the legal voters in each dis- 
trict affected. 

“ Third—The county superintendent shall uot refuse to 
change the boundary line of any district, or to organize a 
new district, when he shall be asked to do so by a petition 
from each school district affected, signed by two-thirds of 
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all the legal voters in such district. A notice of said peti- 
tion, containing an exact statement of what changes in 
district. boundaries are proposed, and when the petition is 
to be presented to the county superintendent, shall be posted 
in three public places, one of which shall be upon the outer 
door of the school house, if there be one, in each district 
affected, at least ten days prior to the time of presenting 
the petition to the county superintendent ; Provided, That 
changes affecting cities shall be made upon the petition of 
the board of education of the district or districts affected. 
x * * * * * * * 

“Fifth—A list or lists of all the legal voters in each 
district affected, made under the oath of a resident of each 
district affected, together with an oath of a resident of 
each district that the legal notice provided in the third 
clause of this section las been properly posted, shall be 
given to the county superintendent when the petition is 
presented.” 

The two last affidavits seem to have been made and filed 
more than nine months after the hearing of the case by 
‘the county superintendent; but even if we consider them 
as having been filed before the hearing before the county 
superintendent, still they are insufficient. 

It will be observed that to some extent thie affidavits 
follow the language of the statute and allege that the 
notices were posted in three public places, etc., at least 
ten days prior to the time of presenting the petition. 
There is no statement at what places, excepting on the 
door of the school house, the notices were posted nor the 
time of posting the same. These are material facts which 
should be stated, and the evidence should be before the 
county superintendent before he proceeds to act upon the 
petitions. 

In controversies in regard to the boundaries of school 
districts, where it is sought to change the same, it must ap- 
pear that the preliminary steps were taken not only by 
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the presentation of the proper petitions, but by notice of 
the time and place of presenting the same. These no- 
tices should be placed in public places within each dis- 
trict to be affected, and if not so posted the proceedings 
will be invalid. The design of the notices is to give 
publicity to the proposed change so that all parties in- 
terested may appear in favor of or to oppose such change. 

This is a direct attack upon the authority of the county 
superintendent to make the change in the boundaries of 
the district upon the notices heretofore set out. The court 
below held that such notices were insufficient, and in this 
we think there is no error. The judgmeut of the district 
court is 

AFFIRMED. 


THE other judges concur. 


LutHeEerR P. LuppEN v. STATE oF NEBRASKA. 


[FILED FEBRUARY 24, 1891.] 


1. Proceedings for contempt not committed in the presence of 
the court are instituted by filing an information under oath 
stating the facts constituting the alleged contempt. The charge 
should be stated in a positive manner, and it is not sufficient for 
the affiant to allege that he ‘‘is informed and believes’? cer- 
tain material facts, 


2. Proof examined, and held, not to sustain the finding of the court 
that the plaintiff in error had violated the order of the court. 


Error to the district court for Lancaster county. Tried 
below before Fre.p, J. 


Chas. O. Whedon, for plaintiff in error, cited: B. & M. 
R. Co. v. York Co.,7 Neb., 487; B.& I. R. Co.v. Young 
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Bear, 17 Id., 670; Thompson v. Stetson, 15 Id., 112; B. 
& M. R. Co. v. Kearney Co., 17 Id., 515. 


G. M. Lambertson, contra, cited, contending that’ the 
affidavits charging contempt were sufficient: Jordan v. 
Wapello County, 69 Ia., 177; Stark v. Williams, 18 Nev., 
430; that the suthicioucy of ‘lie original petition aanet 
now be questioned: Cape Jlay, etc., R. Co. v. Johnson, 35 
N, J. Eq., 422. 


MaxweELL, J. 


On the 5th day of April, 1890, the St. Mark’s Evan- 
gelical Lutheran Church of Lincoln, Nebraska, brought 
an action in the district court of Lancaster county against 
the Board of Church Extension of the Gencral Synod of 
the Evangelical Lutheran Church in the United States, 
Luther L. Lipe, and Luther P. Ludden, in which the 
plaintiff claimed an interest in lot 6, block 91, in the city 
of Lincoln, ete. 

The prayer of the petition is “that a receiver may be 
appointed to take charge of said premises pending this lit- 
igation, and to receive and collect the rents thereof and 
hold the same subject to the order of this court; that said 
defendants be restrained and enjoined from entering upon 
said premises and removing said buildings, and from sell- 
ing said premises or buildings, and from digging up the 
earth on said premises and removing the same, and from 
erecting other buildings thereon, or in anywise interfering 
with said premises; that said deed from said defendant L. 
L. Lipe to said board be declared null and void, and that 
said Lipe and the said board be decreed to convey said 
premises to defendant, and defendant be decreed to be the 
owner thereof, subject to the said mortgages; that plaintiff 
have judgment for all rents collected as aforesaid, and for 
such other and further relief as equity may require.” 
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The petition being duly verified the judge entered the 
following order : 

“Upon application of the plaintiff for an injunction upon 
its petition duly verified, and it being necessary that the 
defendants should have notice of the application before an 
injunction is granted, it is therefore ordered that said cause 
be set for hearing on the 9th day of April, 1890, at 2 
o’clock P. M., at the district court room in thecity of Lin- 
coln, Nebraska, and that the plaintiff be required forthwith 
to notify the defendants of the time and place of said hear- 
ing and that until the further order of the court a restrain- 
ing order is allowed restraining the said defendants, the 
Board of Charch Extension and Luther P. Ludden, from 
entcring upon the premises described in the petition, to- 
wit, lot 6, in block 91, in the city of Lincoln, Nebraska, « 
and from removing the buildings now thereon or digging 
up and removing earth therefrom, or erecting other build- 
ings thereon, or from selling said lot or buildings, or in 
anywise interfering with said premises, upon the plaintiff’s 
executing an undertaking in the sum of $200 as required 
by law.” 

A copy of this order was served on the Board of Church 
Extension and Ludden on the 7th day of April, 1890. 

On the 10th day of April M. L. Easterday filed an affi- 
davit before Judge Field as follows: 

“That on the 5th day of April, 1890, St. Mark’s Evan- 
gelical Lutheran Church of Lincoln, Nebraska, filed a pe- 
tition in this court against the Board of Church Extension 
of the General Synod of the Evangelical Lutheran Church 
in the United States, Luther P. Ludden, and Luther L. 
Lipe ; the object of said action is to quiet the title to lot 6, 
in block 91, in the city of Lincoln, Nebraska, in said 
plaintiff, to cancel a deed given by said defendant Luther 
L. Lipe to said Board of Church Extension and to enjoin 
said defendants from selling said lot or the buildings, or re- 
moving the same from said lot, or in anywise interfering 
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with said property; that on said 5th day of April an order 
was issued out of this court signed by the Hon. A. W. 
Field, judge thereof, and directed to the said Board of 
Church Extension and Luther P. Ludden, restraining the 
said defendants from selling said lot or the buildings 
thereon, or removing said buildings, or in any wise interfer- 
ing with the same until the further order of the court; the 
hearing of said application for an injunction was fixed by 
the court for 2 o’clock P. M., on Wednesday, April 19, 
1890; that due service of said restraining order and notice 
of said application for an injunction was made upon said 
Luther P. Ludden and said Board of Church Extension 
by the sheriff of said county on the 5th day of April, 1890 ; 
that this affiant is one of the attorneys of record of said 
* plaintiff; that he is one of the trustees of said plaintiff and 
secretary of the board of trustees of plaintiff; that on or 
about the 17th day of December, 1890, this affiant, as such 
secretary, received a written notice that at a special meet- 
ing of the Board of Church Extension, defendant in said 
cause, held at York, Pennsylvania, on October 31, 1889, 
among other things the following resolutions were adopted, 
viz.: 

“« Resolved, 2, That Rev. L. P. Ludden, under the 
appointment as missionary to Lincoln, Nebraska, from the 
board of home missions, be hereby appointed the author- 
ized agent of the board of church extension in the interests 
of the property of the board, corner M and Fourteenth 
streets, Lincoln, Nebraska. . 

“« Resolved, 3. That the officers of St. Mark’s Evangel- 
ical Lutheran congregation of Lincoln, Nebraska, are 
hereby required to make settlement regarding the property 
corner M and Fourteenth streets, Lincoln, Nebraska, to 
Rev. L. P. Ludden, and hand over to him all books, 
papers, and moneys in their possession belonging. to the 
board of church extension.’ 

“That said notice was verified under oath by the secre- 
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tary of said board, and purported to be a copy of the reso- 
lutions as adopted by said board ; that afiant has had several 
conversations with said L. P. Ludden since said L. P. 
Ludden came to Lincoln, Nebraska, and said Ludden has 
always claimed to be the agent and representative of the 
said board of church extension as to said lot 6, in block 
91, in the city of Lincoln; said Ludden also informed af- 
fiant that he had been sent to build a church thereon, and 
that he, said Ludden, intended to bnild a church upon said 
lot. Affiant further says that at the time said restraining 
order was issued and served there were standing upon said 
lot two frame dwelling houses, both of which were at said 
time occupied by tenants; that upon the morning of 
Tuesday, April 8, 1890, affiant visited said lot and found 
there at work, with jackscrews and other implements, sev- 
eral men, to this affiant unknown, who were engaged in 
removing the foundation from the north one of the honses 
upon said lot and raising said house; that affiant was in- 
formed that said men were about to remove said house from 
said lot; that affiant asked who was directing said work; 
was told that it was a man named Owen, who was 
" pointed out to affiant ; that affiant went to said Owen and 
asked him who had ordered the said work to be done; that 
said Owen refused to give such information, saying that it 
was none of affiant’s business; that affiant then gave said 
Owen verbal notice not to proceed any further with said 
work ; that a snit was pending in this court regarding the 
title to said property, and that this court has issued a re- 
straining order prohibiting any interference with said prop- 
erty or the building thereon. Affiant was informed after- 
wards that one W. C. Miller pretended to have purchased 
said building and was the one who was having the said work 
done; that affiant on said 8th day of April, 1890, called upon 
said Miller at his place of business in said city of Lincoln 
and served upon him a written notice not to interfere with 
or remove said building from said lot, and that plaintiff 
28 
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owned said premises, and that a suit was pending in this 
court respecting said premises. Affiant also, at said time, 
informed said Miller that this court had issued a restrain- 
ing order in the premises. Said Miller thereupon informed 
affiant that he had purchased said building and paid and 
had been indemnified by one C. J. Ernst against any costs 
or damages in the matter, and that he intended to remove 
the said building from said lot as soon as he procured a 
permit from the mayor and city council. Affiant further 
avers that on the night of Wednesday, April 9,1890, some 
person or persons, to this affiant at this time unknown, 
went upon said lot 6 in defiance of and contrary to the 
order of this court previously made, and removed the 
said house and placed the same in the street adjacent to 
said lot. There it now remains. Affiant is informed and 
believes that said removal was done by the said 
Owen and men in his employ, and was with the permis- 
sion and consent, procurement and instance of the said 
Luther P. Ludden and the said W. C. Miller. That the 
said parties, in removing said louse, were guilty of a viola- 
tion of the said order of this court, and affiant asks 
that said Luther P. Ludden, W. C. Miller, and 
Owen be required to appear before this court and show 
cause why an attachment for contempt should not be issued 
against‘each of them for such violation.” — 

There is also the affidavit of Theodore Bernine that on 
the 5th day of April, 1890, at about 10 o’clock P. M., he 
received notice to vacate the premises in controversy ; that 
said notice was signed by the board of church extension by 
L. P. Ludden, its agent; that on Monday night, April 7, 
1890, certain persons attempted to remove the foundation 
while the affiant was occupying said premises with his 
family, and would not desist until affiant had called the 
police. 

A copy of the notice is set out in the record, and Mr. 
Ludden swears that the notice was filled out on March 31, 
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1890, but not served upon Mr. Bernine who had promised 
to vacate the premises; that the notices were then left with 
one Hump, who afterwards changed the date to April 5th, 
and caused the same to be served on Bernine. 

He also testifies “that he has not, at any time since the 
allowance and granting of the restraining order or injunc- 
tion in this case, in any manner or way violated or diso- 
beyed said order, nor has he counseled or advised the vio- 
lation of said order; that on the evening of April 7, 1890, 
the sheriff of said county delivered to this affiant a copy of 
the order issued by the judge of this court, and bearing 
date of the 5th of April, 1890. Affiant further says that 
he has had charge of the property described in said notice 
for the owner thereof, the Board of Church Extension of 
the General Synod of the Evangelical Lutheran Church in 
the United States, and was authorized to sell the building 
‘on said lot which it is alleged has been removed from said 
lot; that in pursuance of the authority given to him by 
said owner of said building this affiant did sell said house 
to W. C. Miller on the 2d day of April, 1890, that prior 
to the month of April, 1890, and on the last day of March, 
1890, this affiant caused to be prepared the notice to quit 
and vacate said premises, which is attached to the affidavit 
of Theodore Bernine, filed herein, and said notice-was dated 
the 3ist of March, 1890, and was on that day signed by 
affiant; that after said notice was signed by affiant, and on 
said 31st of March, 1890, affiant went to see said Bernine 
and told him that he desired him to vacate said premises, 
and said Bernine then told affiant that he would vacate 
said premises on or before the 3d of April, 1890, if it was 
possible, and thereupon said notice was not served on said 
Bernine; that said notice was never served on said Bernine 
by affiant nor by anyone else by the direction of affiant; 
that affiant did not, on the 5th day of April, 1890, or at 
any time, send said notice to said Bernine or to the house 
occupied by him, by a messenger or otherwise; that said 
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Miller paid for said house in cash the sum of $115, which 
money this affiant received on the 3d day of April, 1890. 
Affiant further says that he has not been upon said lot 
mentioned in the petition, viz., lot 6, in block 91, in the city 
of Lincoln, since the granting of said order, nor for some- 
time prior thereto; that he has not, since the granting of 
said order, removed any building or buildings from said 
lot, nor has he dug up or removed any earth from said lot, 
nor has he sold said lot or erected or attempted to erect any 
buildings on said lot, nor has he in anywise interfered 
with said premises; that he has not employed any person 
or persons, either directly or indirectly, to remove from said - 
premises any of said buildings or to cut down any trees 
thereon or to remove the foundation from under said house, 
nor to interfere with said premises in any way whatever, 
nor has he advised any party to do or perform any of the 
acts which this affiant was restrained from doing by said 
order; that he has never had any conversation with W. C. 
Miller or Owen about the removal of said house from 
said lot, and said house was not removed by or with the 
procurement or at the instance of affiant. 

“Affiant further says that it is the purpose and intent of 
the owner of said lot aforesaid to build and erect a church 
building on said lot, and that he, this affiant, is to be in 
charge of the work of the erection of said church building 
and that affiant is a missionary sent here by the board of 
home missions of the General Syuod of the Evangelical 
Lutheran Church of the United States, and resides in the 
city of Lincoln with his family and is engaged in the dis- 
charge of his duties as such missionary, and also has had 
charge of said property, and has been directed to take the 
preliminary steps towards the erection of said church build- 
ing on said lot. 

‘A ffiant further says he has had charge of said premises 
since the 31st of October, 1889, and said house was sold 
to said Miller in good faith before the commencement of 
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this action; that said proposed new church building could 
not be erected on said premises until said building was 
removed. 

“Affiant further says that he has not, directly or indi- 
rectly, disobeyed the order or any order of this court in 
this case, and he asks that he may be hence dismissed.” 

There are other affidavits in the case which need not be 
noticed. 

The court found the plaintiff in error guilty of contempt 
and fined him $100 and costs, from which judgment the. 
cause is brought into this court. 

Tt will be observed that the charge made by Mr. Easter- 
day is “that he is informed and believes that the said re- 
moval was done by the said Owen and men in his employ, 
and was with the permission and consent, procurement and 
instance of the said Luther P. Ludden and the said W. C. 
Miller.” Who informed Easterday we are not told, nor 
upon what grounds he based his belief. His informant may 
have beeu a “busy-body ” who meddled in the affairs of 
others without knowledge or judgment, and his belief may 
have been based ou the idle statements of those who knew 
nothing of the matter. 

A proceeding i in contempt for acts not committed in the 
presence of the court is instituted by filing an information 
under oath stating the facts constituting the alleged con- 
tempt. (Gandy v. State, 13 Neb., 445; People v. Nevins, 1 
Hill, 154; People v. Wilson, 64 111.,195; Worland v. State, 
82 Ind., 49,50; Rex v. Beardmore, 2 Bur., 792; Cartwright’s 
Case, 114 Mass., 280; Neel v. State, 4 Eng., 259; Bishop, 
Directions and Forms, sec. 317.) The charge must be di- 
rect, that the party has committed the act complained of. 

In all matters based on the oath of a party charging 
another with the commission of au offense by which he 
may be deprived of his liberty, the charge must be specific 
and direct, mere hearsay willnot do. The affidavit in this 
case therefore is insufficient. But even if the affidavit was 
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sufficient to justify the attachment, still it is clearly shown 
that. the plaintiff in error had nothing to do with the prop- 
erty after the restraining order was made. ‘The proof en- 
tirely exonerates him from that charge. It is clearly 
shown that the house was sold on the 2d of April and 
paid for by Miller, and that he was the owner thereof. It 
is also shown that the plaintiff in error went to Chicago 
on the first of April and was absent several days, and he 
seems to have had nothing to do with the obstruction of 
the order of the court. The testimony was not sufficient 
therefore to justify the court in finding: the plaintiff in 
error guilty of contempt. The judgment of the district 
court is reversed and the action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


A. E. KELLER ET AL., APPELLEES, Vv. SIMEON AMOS, 
APPELLANT. 


[FILED FEBRUARY 24, 1891.] 


1. Administrator: LicEensE to SELL REAL Estate: PRoor. 
One K., a resident of Gage county, died in the year 1872. He 
was owing considerable sums, and one T. was appointed admin- 
istrator of his estate. There was but little personal estate ex- 
cept that granted to the widow and it became necessary to sell 
real estate. A petition was thereupon duly presented to Judge 
Gantt, who made an order to show cause why license should 
not be issued to sell such real estate. This order was duly pub- 
lished in one of the newspapers of Gage county. No sale took 
place under this order and a second order to show cause was 
duly made by the same judge and published in the same man- 
ner as the first. Under this order the proof tended to show a li- 
cense was granted by the judge, a sale had, which was afterwards 
duly confirmed by him and a deed made to the purchaser. Held, 
That sufficient appeared by the record to show a valid sale of 
tbe real estate and that the purchaser thereunder acquired the 
title of the decedent at his death. 
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: Parot Evipunce. Where papers in a case have 
been lost, as the license to sell real estate, proof that such li- 
cense or other papers actually existed at the time of the sale may 
be shown by parol or other secondary evidence. 


APPEAL from the district court for Gage county. Heard 
below before APPELGET, J. 


T. F. Burke, for appellant: Lost records may be proved 
by parol. (1 Greenleaf, Ev., sec. 509, and note to sec. 84; 
Jackson v. Cullum, 2 Blackf. [Ind.], 228; Schwartz v. 
Osthmer, 4 Ind., 109; Burnett v. McCluey, 78 Mo., 676; 
Bridgford v. Tuscumbia, 16 Fed. Rep., 910; Blaen Avon. 
Coal Co. v. McCulloch, 59 Md., 403; Dickerman v. Chap- 
man, 54 Vt.,506; Poweshiek v. Stanley, 9 Ia.,511; Lanes 
Will, 2 Dana [Ky.], 107; Pruden v. Alden, 23 Pick. 
[Mass.], 184; Allen v. State, 21 Ga., 219; Moody v. But- 
ler, 63 Tex., 210; Taymouth v. Koehler, 35 Mich., 22; 
Sturdy v. Jacoway, 19 Ark., 499; Norman v. Olney, 64 
Mich., 560; Hx parte Carr, 22 Neb., 535; People v. Den- 
nis, 4 Mich., 617; Trumble v. Williams, 18 Neb., 144; 
Ponca v. Crauford, 23 Id., 668; Murphy v. Lyons, 19 Id, 
694; Birdsall v. Carter, 5 Id.,520; Freeman, Judgments, 
sec. 407; McClay v. Foxworthy, 18 Neb., 298; Seward v. 
Didier, 16 Id., 59; Roberts v. Flanagan, 21 Id., 508; 
Fowler v. More, 4 Ark., 510; Darrett v, Alexander, 25 
Ala., 265; Tom v. Syers, 64 Tex., 339; Egan v. Grece, 
45 N. W. Rep. [Mich], 74.) The entries on the appear- 
ance docket were sufficient as record evidence. (O’ Driscolt 
v. Soper, 19 Kan., 574; Buker v. Coe, 20 Tex.. 429; Le- 
land v. Cameron, 31 N. Y., 115; Fowle v. Coe, 63 Me., 
245; Thorn v. Ingram, 25 Ark., 52; Tutt v. Boyer, 51 
Mo., 425,431; Savon v. Cain, 19 Neb., 489; McAusland 
v. Pundit, 1 Id., 240; MeKeighan v. Hopkins, 14 Id., 368; 
Davis v. Hudson, 11 N. W. Rep., 139.) 


Rt. W. Sabin, for appellees: A license to an administra- 
tor to sell real estate can be proven by parol only whem 
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clearly shown to have existed and been lost. (Lessee of 
Goforth v. Longworth, 4 O., 1380; Newcomb’s Lessees v. 
Smith, 5 Id., 447; Eakin v. Doe, 48 Am. Dec., 770; Gel- 
strop v. Moore, 59 Id., 254; Clements » Henderson, 48 Id., 
216; Williamson v. Williamson, 41 Id., 686; Worthy v. 
Johnson, 52 Id., 399; Campbell v. Knight, 45 Id., 107.) 


Maxwett, J. 


This is an action by the plaintiffs as heirs of their 
father, Isaac Keller, to remove the cloud from certain real 
estate which they claim to possess as said heirs. 

On the trial of the cause in the court below the court 
rendered judgment in their favor, from which the defend- 
ant appeals to this court. 

It appears from the record that in the year 1872 one 
Asaac Keller, a resident of Gage county, died in said 
‘county ; that he left a widow and two children—the plaint- 
iffs in this case; that he possessed but little personal prop- 
erty and owed debts to a considerable amount; that the 
elaims were duly filed and allowed against the estate. The 
personal estate consisted largely of property to which the 
widow was entitled and it was nearly all delivered to her. 
After the debts were allowed in the probate court applica- 
tion was made to Judge Gantt for license to sell certain 
real estate. The judge made an order to show cause and 
license apparently was issued, but no copy of the same has 
been found. It is not material, however, as no sale took 
place under the first license. A second order to show 
cause was duly published and it is claimed a license was 
granted. The record, however, fails to show such license. 
A sale by the administrator took place and the land was 
purchased by L. W. Colby, the sale confirmed and a deed 
made to the purchaser.. The second order for hearing is 
as follows: 


“Tn the matter of the application of Oliver Townsend, 
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administrator of the estate of Isaac Keller, deceased, to 
sell real estate. ; 

“Application having been made to the district court of 
the first judicial district of Nebraska, in and for .Gage 
county, by Oliver Townsend, administrator of the estate 
of Isaac Keller, deceased, late of Gage county, Nebraska, 
for permission to sell certain real estate situate in Gage 
county, Nebraska, belonging to the said estate of Isaac 
Keller, deceased, notice is hereby given to all persons in- 
terested in said estate to appear before me at my office in 
Nebraska City, Nebraska, on the 4th day of October, 
1873, at 10 o’clock A. M., to show cause why said appli- 
cation should not be granted. 

“Ordered, that the above notice be published in the 
Beatrice Express for six consecutive weeks. 


“Dated August 2d, 1873. 
“DANIEL GantTrT, Judge.” 


There is also the order of confirmation as follows: 


District court journal, page 420. Spring term, 1875, 

“Tn the matter of application of Oliver Townsend, ad- 
ministrator, to sell lands. 

“Now on this 6th day of May, A. D. 1875, being the 
third day of the term, came this cause on further to be 
heard upon the motion heretofore filed by the plaintiff to 
confirm the sale of real estate, heretofore made in this 
cause, and no cause having been shown why said sale 
should not be confirmed, and the court having carefully 
examined the proceedings of the administrator, that the 
said sale has in all respects been made according to law, 
it is therefore ordered and adjudged by the court that the 
sale of said premises described as follows, to-wit: the west 
half of section 7, in township 2 north, of range 8 east, in 
Gage county, Nebraska, containing 320 acres, be, and the 
same is hereby, confirmed in every particular, and the said 
administrator is hereby ordered to make the purchaser a 
deed for the lands and tenements so sold. 
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“Ordered, that the court take a recess until tomorrow 
morning at 9 o’clock A. M. 
“D. Gantt, Judge.” 

The record also contains the deed of the administrator 
to the purchaser as follows: 

“Know all men by these presents, that I, Oliver Town- 
send, of Beatrice, Gage county, Nebraska, administrator 
of the estate of Isaac Keller, deceased, late of said Gage 
county, by authority of the district court of the first judi- 
cial district, within and for the county of Gage, holden at 
Beatrice on the 6th day of May, A. D, 1875, and in con- 
sideration of $1,011.20 paid by Leonard W. Colby, of the 
county of and state aforesaid, the receipt whereof is hereby 
acknowledged, do hereby give, grant, sell, and convey unto 
the said Leonard W.-Colby, his heirs and assigns, a cer- 
tain tract of land situate in Gage county, state of Nebraska, 
and described as follows: The west one-half of section 7, 
in township 2 north, of range 7 east, in the county and 
state aforesaid : 

“To have and to hold the above granted premises to the 
said Leonard W. Colby, his heirs and assigns, to his use 
and their use and behoof forever. And I do for myself, 
my heirs, executors, and administrators, covenant with the 
said Leonard W. Colby, his heirs and assigns, that in mak- 
ing sale of the real estate above described I am duly au- 
thorized by the court aforesaid; that I have complied with 
the order of said court by taking the oath by law required 
and by giving public notice of the intended sale as therein 
directed, and that I have in all things observed the rules 
and directions of law relating thereto. 

“Tn witness whereof, I, thesaid Oliver Townsend, have 
hereunto set nry hand and seal, this 6th day of May, A. D, 
1875. OLIVER TowNsEND, 

“Administrator. 
“Tn the presence of 
«NK. Gricas.” 
“A, PETRON.” 
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This deed was duly acknowledged and recorded. 

The oral testimony shows that the papers in the case 
were prepared by Mr. Griggs, an attorney, and while he 
cannot swear positively that he remembers the license, he 
does testify in effect that there was such license. Mr. 
Colby, an attorney, also testifies that before the sale he ex- 
amined the papers, which were then fastened together, and 
compared them with the statute and came to the conclusion 
that the statutory requirements had been observed. He 
has no: distinct recollection of the license, however, and 
this fact, together with the fact that Mr. Griggs testifies 
that he has no distinct recollection in regard to the license, 
is used as an argument on behalf of the appellees to show 
that no such license was issued. We do not so understand 
the testimony, however. This testimony was taken many 
years after the occurrences which had thus become some- 
what indistinct in the memory of the witnesses, but that a 
license was actually issued is as certain as that the sale took 
place. Let any capable lawyer testify many years after 
filing certain papers in regard to papers filed by him ina 
case, and unless there is something peculiar in the case, it, 
in all probability, will be impossible to testify as to par- 
ticular papers, but he could safely say that he filed what he 
deemed necessary at the time, and that principle applies to 
sales of real estate by an administrator. That is, where 
an administrator’s sale has taken place under the supervis- 
ion and orders of a capable and careful judge and been 
confirmed by him, and the papers in the case are prepared 
by a capable attorney who, years afterwards, is unable to 
particularize as to certain papers, but does testify in effect 
that he did prepare all the necessary pleadings, orders, etc., 
in the case, it will be presumed, in the absence of fraud, that 
the necessary pleadings, orders, etc., preceding the order of 
confirmation were duly prepared and filed. 

We have no doubt, therefore, that had a license been 
wanting it would have readily been observed by the capa- 
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ble lawyers who examined the papers. In addition to this, 
the well known careful habits of Judge Gantt in all mat- 
ters pertaining to his duties as judge render it certain that 
had not the proper authority been given and the sale con- 
ducted in the mode required by law it would not have been 
confirmed. Indeed, we may say that the order of confir- 
‘mation itself is very strong, if not conclusive evidence of 
the authority to sell and the correctness of the sale. 

Considerable stress is laid on the alleged want of author- 
ity to prove by parol the existence of certain papers at the 
time the sale took place and the confirmation thereof. It 
certainly would be better in all cases to require a complete 
record of all papers relating to a sale of real estate by an 
administrator. This matter, however, is frequently neg- 
lected, apparently because no one desires to incur the ex- 
pense incident to such record, or because it is considered un- 
necessary. It should, nevertheless, be made in all cases, 
as there is always danger of the loss or destruction of the 
papers themselves. Where, however, a sale has been 
made in pursuance of lawful authority, the sale confirmed 
and a deed made to the purchaser, and the papers in the 
case are afterwards lost, the facts may be proved by parol 
or other secondary evidence. 

Sufficient is shown in this case to establish the existence 
of debts against the estate and the necessity for a sale of 
real estate. The filing of the petition and other papers 
necessary to give the district court jurisdiction, and a sale 
had under its authority, a confirmation thereof, and a deed 
executed in pursuance of such sale, are also proved. The 
fact that the land sold for alow price cannot be considered. 
It is well to say, however, that it seems to have sold 
for a reasonably fair price considering the relative value 
of lands near by. At that time millions of acres of land 
within the state could be obtained by settlers under the 
United States homestead and pre-emption laws for a mere 
trifle, and this is well known to have kept the price of wild 
lands at a very low figure. 
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Upon the whole case it is apparent that the title of the 
plaintiffs was divested by the sale and that they have no 
interest in the land itself. The surplus funds, after paying 
the debts of the estate, no doubt have been put at interest 
awaiting the demand of those entitled to them, but whether 
so or not it is not material in this case. 

The judgment of the district court is reversed and the 
action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


AMERICAN WATER-WORKS Co. v. STaTE, EX REL., J. 
J. O'CONNOR ET AL. 


[FILED FEBRUARY 24, 1891.} 


‘1. Mandamus: ANSWER: ALTERNATIVE WRIT. When a rule to 
’ show cause why a peremptory writ of mandamus should not issue 

is made and served upon the defendant, and he answers disputing 

the facts upon which the application is based, an alternative 

and not a peremptory writ should be issued in a first instance. 


2. : IssuEs: TRIAL. The issues joined in a mandamus case 


are to be tried as in an ordinary civil action. The facts cannot 
be determined, against the objection of a party, on affidavits. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Lake, Hamilton & Maxwell, for plaintiff in error, cited: 
State, ex rel., Taylor, v. Supervisors, 64 Wis. 220; Schend 
v. Aid Soc., 49 Id., 237; People v. Com’rs, 7 Wend. [N. 
Y.], 477; Com. Bank v. Canal Com’rs, 10 Id., 26 ; People 
ex rel, Lawrence, v. Supervisors, 73 N. Y., 173; People, ex 
rel. Ger. Am. L. & T. Co., v. Richards, 99 Id., 621; Peo- 
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ple, ex rel. Sav. Bank, v. Cromwell, 102 Id., 481; People v. 
R. W.& 0. R. Co., 103 Id., 95; High, Ex. Leg. Rem., 


sec. 554. 


J. J. O’ Connor, and Hall, McCulloch & English, contra. 


Norvat, J. 


The defendants in error filed a petition in the district 
court of Douglas county against the plaintiff in error pray- 
ing that a peremptory writ of mandamus may issue to 
compel it to furnish and supply water on the premises of 
the defendants in error at 1202 and 1206 Cass street in the 
city of Omaha. On the 18th day of September, 1889, ap- 
plication was made for said writ to Hon. Eleazer Wakeley, 
one of the judges of said court, at chambers. Thereupon 
said judge ordered that the plaintiff in error show cause on 
Saturday following why such writ should not be granted. 
At the time named the plaintiff in error filed its answer, 
submitting the facts embodied in the affidavits of George 
Zeigler and Nelson M. Howard attached to the answer, as 
a reason why the writ should not issue. 

On the 23d day of September, 1889, the application was 
heard before said judge at chambers. On the hearing the 
defendants in error read in support of their application the - 
affidavits of J. L. O’Connor, John Burns, David Mahoney, 
John Mossett, Vincent Kenney, C. C. Field, John Drum- 
mond, Belle Craycroft, Mrs. John Mossett, Elsie Mark, 
H. A. Mossett, and James Johnson. The plaintiff in error 
at the time objected to the reading and consideration of 
said affidavits, which objection was overruled, the affidavits . 
were read and considered, and the plaintiff in error duly 
excepted. The judge granted a peremptory writ of man- 
damus as prayed. The plaintiff in error filed a motion for 
a new trial, which was overruled and an exception was 
taken to the ruling thereon. 

The petition and the affidavits attached to the answer 
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are exceedingly lengthy, and, fora proper understanding 
of the questions presented it is not deemed necessary that 
they be reported. It is sufficient to say that the facts set 
up in the application are controverted by the affidavits at- 
tached to and made a part of the answer, so that, without 
proof being offered to support the allegations of the peti- 
tion, a peremptory writ of mandamus could not properly 
issue. The facts contained in the numerous affidavits read 
by the defendants in error fully sustain the allegations of 
the petition. 

Under the provisions of the Code, when an order to show 
cause why a peremptory writ should not issue.is made and 
served upon the defendant, and no sufficient showing is 
made why the act required should not be performed, a 
peremptory writ of mandamus may be granted, if it ap- 
pears on the face of the application that the relator’s right © 
thereto is clear. But when the facts upon which the appli- 
cation is based are disputed on the hearing of the order to 
show cause, an alternative and not a peremptory writ must 
be first issued. (Code, sec. 648; Schend v. St. George Ger. 
Aid. Soc., 49 Wis., 237 ; State, ex rel. Taylor,v. Supervisiors, 
64 Id., 220.) When cause is shown why a peremptory writ 
should not be allowed, an issue must be formed, which is 
made up by the issuing of an alternative writ and the de- 
fendant’s answer thereto. If no answer is filed the per- 
emptory writ may issue. 

Error was committed in determining the case on affi- 
davits, over the objection of plaintiff in error. Section 653 
of the Code of Civil Procedure provides that “No other 
‘ pleading or written allegation is allowed than the writ and 
answer. These are the pleadings in the case, and have 
the same effect and are to be construed and may be amended 
in the same manner as pleadings in a civil action, and the 
issues thereby joined must be tried, and the further pro- 
ceedings thereon had in the same manner as in a civil 
action.” 
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It expressly provides that the issues joined in proceed- 
ings for mandamus must be tried in the same manner as 
in a civil action. The facts cannot be determined on ex 
parte affidavits against the objections of a party. The 
facts must be established by testimony taken by deposition 
or by calling witnesses so that an opportunity can be had 
to cross-examine the witnesses. (State, ex rel. Taylor, v. 
Supervisors, 64 Wis., 218.) 

The peremptory writ issued in this case will be treated 
as an alternative writ, and the cause will be remanded with 
leave to the plaintiff in error to answer, and for further 
proceedings. 

, JUDGMENT ACCORDINGLY. 


THE other judges concur. 


WILLIAM Lams v. H. J. Tuompson. 
[FILED FEBRURAY 24, 1891.] 


1. Sale: AppEAL: IpEentITy or Issuxs. The plaintiff brought 
suit in the county court against C. and L. to recover the pur- 
-chase price of goods sold and delivered, where judgment was 
recovered against L. alone, who took an appeal. In the district 
court the plaintiff filed his petition, based on the same cause of 
action, and demanded judgment against L. alone. Held, That 
the issue was not changed. 


2. PAYMENT: BURDEN OF PROOF. When an action is 
brought upon an account for goods sold and delivered, the bur- 
den of proof is upon the defendant to prove payment. 

3. : UNDISCLOSED PRINCIPAL: LIABILITY. When a party 


purchases goods on credit in his own name for another, without 
disclosing the name of the principal, the seller may recover the 
purchase price from the principal when discovered. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 
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Griggs & Rinaker, for plaintiff in error: 


The American rule is that upon sale to an agent, sup- 
posed to be a principal, the seller may look to the real 
principal for payment, unless latter has settled with the 
agent or the state of their account makes it inequitable to 
hold the principal. (Parsons, Contracts, 63 ; Story, Agency, 
449; Thomas v. Atkinson, 38 Ind., 248; Knapp v. Simon, 
96 N. Y., 284; Ketchum v. Verdell, 42 Ga., 534; Hmer- 
son v. Patch, 123 Mass., 541.) And this is the rule laid 
down by Lord Tenterden, 9 Barn. & Cres., 78, though dis- 
sented from in three English cases. 


J. E. Cobbey, contra : 


It is not necessary to go back to Lord Tenterden’s time 
for authority on the questions here raised. The uniform 
rule now is that the undisclosed principal cannot escape 
liability even if the sale was made on the sole credit of the 
agent (Hall v, Williams, 27 Vt., 405; Collins v. Butts, 
10 Wend. [N. Y.], 399; 1 Cow. [N. Y.], 290; Atlanta, 
etc., R. Co. v. Texas, 9 S. E. Rep. [Ga.], 600; Sidenbach 
v. Riley, 111 N. Y., 560); and even if the purchase was 
contrary to the positive orders of the undisclosed principal 
(Hubbard v. Tenbrook, 16 Atl. Rep. [Pa.], 817). 


Norvat, J. 


This suit was commenced in the county court of Gage 
county by the defendant in error against William Lamb, 
the plaintiff in error, and one J. B. Christopher, for the sum 
of $26.57, with interest thereon, on an account for goods 
sold and delivered. The court rendered judgment for the 
amount claimed in favor of the plaintiff and against Lamb 
and dismissed the action as to Christopher. The defend- 
ant Lamb appealed to the district court. 

The plaintiff filed in the district court a petition demand- 
ing judgment on the same account, against Lamb alone. 

29 
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The defendant answered ; 

1. By a general denial. 

2. That the canse of action set forth in the petition is 
not the same sued upon in the court below, and that the 
parties are not the same as in the county court. 

A trial was had to the court, with finding and judgment 
for the plaintiff for the sum of $26.25 aud costs. 

A motion for a new trial was overruled, and the defend- 
ant prosecutes a petition in error. 

The first point relied upon for a reversal of the judg- 
ment is that the suit was not tried upon the same issue in 
district court as in the county court. Itis well established 
that a case is to be tried in the district court upon the is- 
sues that were presented in the court from which the ap- 
peal is taken, with the exception of matters arising after 
the former trial. (O'Leary v. Iskey, 12 Neb., 136; Baier 
v, Humpall, 16 Id., 127; Fuller & Johnston v. Schroeder, 
20 Id., 681.) 

Was this rule violated in the case at bar? The cause of 
action set up in the petition in the district court was the 
same as declared upon in the court of original jurisdiction, 
The actiun in the appellate court was based upon the iden- 
tical bill of goods described in the petition in the county 
court, the only substantial difference in the petitions being 
that no recovery was asked in the district court against 
Christopher. The county court held that Christopher was 
not liable. The plaintiff was doubtless satisfied with that 
finding, for he abandoned the suit as to him in the district 
court. There was no change in the issue tendered by the 
plaintiff. 

Counsel next urges that the proof fails to show that the 
plaintiff had not been paid for the goods. It is sufficient 
answer to this objection to remark that no such question 
was tendered by the pleadings. If the defendant relied 
upon payment as a defense he should have pleaded it in his 
answer. This he failed to do. It was for him to allege 
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and prove payment. He did neither. (Magenau v. Bell, 
14 Neb., 8; Tootle v. Maben, 21 Id., 617.) 

- Is the judgment contrary to the Jaw and the evidence? 
The plaintiff in error on the 18th day of June, 1887, was 
the owner of a book and stationery store in the city of 
Beatrice, and on that day he entered into a written con- 
tract for the sale of the same to James B. Christopher for 
the sum of $4,800. Of this sum $2,600 was paid by 
transferring to Lamb school land leases for 1,280 acres of 
Colorado lands, and by deeding to Lamb eighty acres of 
land situated in Smith county, Kansas, subject to a $200 
mortgage. The remaining $2,200 the contract provided 
should be paid in two equal annual payments, the same to 
draw ten per cent interest until paid. In accordance with 
the terms and stipulations contained in the contract Chris- 
topher took possession of the stock and ran the store in 
his own name unti] January 24, 1888, when the entire 
business was sold to one Payne, who paid Christopher 
$160 in cash, gave him his note for $600, and executed 
and delivered to Lamb a note secured by a chattel mort- 
gage on the stock for $2,200 and interest, the amount of 
the unpaid purchase money due from Christopher to Lamb. 

During the time Christopher carried on the business 
one Stonebreaker, who had been a clerk for Lamb, had 
charge of the store and bought goods in Christopher’s 
name to replenish the stock. Stonebreaker, pursuant to 
instructions given him by Christopher, ordered the goods 
for the value of which this suit is brought. They were 
billed and shipped in Christopher’s name and went into 
the store. 

The plaintiff claims that Lamb never in fact parted with 
the title to the stock of goods. That while the business was 
conducted in Christopher’s name, it was for the benefit of 
Lamb, and that the latter is liable in this action as an un- 
disclosed principal for the price of the goods sold by the 
plaintiff. In the written contract entered into between 
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Lamb and Christopher the former agreed to sell and con- 
vey to the latter the goods when Christopher had paid the 
full consideration. ‘The contract provided that Christopher 
should take possession and sell in the usual course of 
trade by retail, and that the goods which he should put 
into the business to replenish the stock before the entire 
purchase money was paid “shall belong to and be the 
property of said Lamb in lien of the goods which said 
Christopher may chance to sell as aforesaid.” The stock 
was to be insured in Lamb’s favor and he had authority, 
whenever he deemed himself in danger of losing the goods, 
to at once take possession of the original stock, as well as the 
goods put in by Christopher, and sell the same at private 
sale and pay the proceeds to Christopher, less the unpaid 
purchase price, interest, and expenses of sale. The con- 
tract also contains the stipulation: “As soon as the said 
$2,200, with interest and taxes, are fully paid by said 
Christopher, Lamb will convey said goods as above stipu- 
lated, but up to the time when the said $2,200 and interest 
and taxes are paid the said goods shall be the property of 
said Lamb, and said: goods shall be the property of said 
Lamb until he has been entirely paid as above provided 
and has given a bill of sale, in addition to this contract. 
In the sale of such goods as the said Christopher may 
hereafter dispose of by retail as aforesaid it is hereby 
understood that he acts alone as agent of said Lamb and 
not as owner.” 

It is obvious that Lamb only agreed to convey and that 
he never parted with his title to the stock of goods. Chris- 
topher never paid any part of the $2,200 so as to entitle him 
to a conveyance. No bill of sale was ever made by Lamb 
to Christopher. The proof shows it was agreed that Stone- 
breaker should remain in the store and retain the manage- 
ment and that he purchased the goods for the business after 
the contract was made. Lamb repeatedly told him to see 
that the stock did not run down and to keep as many 
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goods in the store as there were when Christopher took 
charge. At one time Stonebreaker informed Lamb that he 
was going to quit work in the book store and Lamb asked 
him to remain, saying that he should not lose anything 
by it, and that if he did quit he would take possession of 
the store. There is testimony tending to show that Lamb 
negotiated with and sold the stock to Payne, making him 
a bill of sale therefor. We are satisfied from the proofs 
that as to the purchase of the goods from the defendant in 
error Lamb was an undisclosed principal. The rule is 
‘ almost universal that when a party purchases goods on 
credit in his own name for another without disclosing the 
name of the principal, the seller may recover the purchase 
price from the principal when discovered. (Story on 
Agency, sec. 446, and cases cited in note; Merrill v. Ken- 
yon, 48 Conn., 314; Wheeler v. Reed, 36 Ill., 81; Barker v. 
Garvey, 83 Il1.,184; Pope v. Meadow Spring Distilling Co., 
20 Fed. Rep., 35; Hubbard v. Tenbrook [Pa.], 16 Atl., 
817.) 
The judgment of the district court is 


AFFIRMED, 


THE other judges concur, 


W. H. KEEntne, APPELLEE, v. T. C. Hoyt Ev AL., 
APPELLANTS. 


[FILED FesruaRy 24, 1891, 


1. Mortgages: ACKNOWLEDGMENT. A certificate of acknowledg- 
ment to a real estate mortgage which does not show that the 
mortgagor voluntarily executed the instrument is invalid. 


: CONSTRUCTIVE Norice. The record of a real 
estate mortgage which is not legally acknowledged does not op- 
erate'as constructive notice. 
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3. A voluntary deed is valid as to a subsequent purchaser with 
notice. 


4, An unrecorded deed is good against everybody except creditors 
of the grantor, and subsequent purchasers without notice of the 
first conveyance. 


APPEAL from the district court for Richardson county. 
Heard below before Broapy, J. 


Marquett, Deweese & Hall, and E. W. Thomas, for ap- 
pellant, Lincoln Land Co., cited: Spitenagle v. Vanhessch, 
13 Neb., 338; Becker v. Anderson, 11 Id., 497. 


J. D. Gilman, contra, cited: Merriman ». Hyde, 9 Neb., 
113; Wait, Fraud. Con., 146-7; Snell, Eq. [1st Am. 
Ed.], 35, 83; Perry, Trusts, 219,220; 1 Story, Eq. Jur., 
secs. 108, 109, 4826 and 631; 2 Id., 1199; Frakes v. 
Brown, 2 Blackf. [Ind.], 295. 


Norvat, J. 


This is an action to foreclose a mortgage upon lots in 
the town of Rulo in Richardson county, given January 27, 
1883, by T. C. Hoyt and wife to W. H. Keeling. The 
Hoyts, The Lincoln Land COMPANY, and numerous others 
were made defendants. 

The Lincoln Land Company, claims title to a portion of 
the lots described in the mortgage by virtue of a warranty 
deed bearing date January 3, 1883, but which was not re- 
corded until May 16, 1883. A decree of foreclosure was 
rendered ‘as prayed, and the plaintiff’s mortgage was given 
priority over the deed to the Lincoln Land Company. 

- The only question raised in this court is, Which instru- 
ment is entitled to priority? The mortgage was given for 
money loaned by the plaintiff to T. C. Hoyt. It bears 
date subsequent to the deed made by Hoyt and wife to 
the Lincoln Land Company, but was placed on record 
several months prior to the recording of the deed; but it is 
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claimed that the mortgage was not properly acknowledged. 
If so, it was not entitled to record, and the mortgagee is 
not protected by the recording of the same. (Comp. Stats., 
chap. 73, sec. 17; Hooker v. Hammill, 7 Neb., 231.) 

The following certificate of acknowledgment is ap- 
pended to the mortgage: 

“Srare oF NEBRASKA, \ 3 , 

“County oF Ricwarpson. f~" 

“On this twenty-seventh day of January, in the year 
one thousand eight hundred and eighty-three, before me, 
the subscriber, personally appeared Tyler C. Hoyt and 
Amelia Hoyt, to me known to be the same persons de- 
scribed in and who executed the foregoing instrument, and 
acknowledged that they executed the same. 

“[sEAL.] JoHN GAGNON, 
“Notary Public.” 

To satisfy the demands of the statute the mortgagor 
must acknowledge the instrument to be his voluntary act 
and deed. The certificate of the officer indorsed on the 
mortgage in question does not show that the mortgagors 
voluntarily executed the instrument, and the acknowledg- 
ment is therefore fatally defective. (Becker v. Anderson, 
11 Neb., 493; Spitznagle v. Vanhessch, 13 Id., 338.) 

In Becker v. Anderson the certificate of acknowledgment 
stated that the morigage was acknowledged by the mort- 
gagor. It was ruled that the acknowledgment was a 
nullity. 

In the second case cited the certificate of the officer at- 
tached to the deed shows that the grantors “ acknowledged 
that they executed the same.” ‘The certificate was held 
invalid. 

Under the authority of these cases the plaintiff acquired 
no rights or equities by virtue of the recording of the 
mortgage. 

The plaintiff claims that the appellant is not a bona fide 
purchaser for value, and therefore the deed cannot take 
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priority over the mortgage. The case of Merriman v. Hyde, 
9 Neb., 113, is cited to sustain the proposition, In that 
case Thomas H. Hyde and wife on the 11th day of March, 
1872, executed and delivered to Merriam a mortgage upon 
certain real estate in the city of Lincoln to secure the pay- 
ment of a specified sum of money. Subsequently, but 
prior to the recording of the mortgage, Hyde and wife, 
without consideration and with the fraudulent intent to 
cheat the plaintiff, conveyed the premises to their infant 
son Edward B. Hyde. It was held that “an unrecorded 
mortgage takes precedence of a subsequent conveyance by 
the mortgagor without consideration.” To the same effect 
is Snowden v. Tyler, 21 Neb., 199. 

With the holding in those cases we are content, but they 
do not control the case at bar. The deed from Hoyt and 
wife to the appellant, while the consideration therein named 
‘was nominal, was executed and delivered prior to the 
making of the mortgage. The deed was valid and bind- 
ang between the parties. Under the recording act a deed, 
until recorded, is void only as to creditors of the grantor 
and subsequent purchasers without notice, whose deeds, 
mortgages, or other instruments are first recorded. (Comp. 
Stats., chap. 73, sec. 16.) While a voluntary deed is void 
as to a subsequent purchaser for value without notice, it is 
good against a subsequent grantee with notice. This prop- 
osition is fully sustained by the weight of decisions in 
this country. (Aiken v. Bruen, 21 Ind., 137; Chapin ». 
Kimball, 23 Tb, 36; Stevens v. Morse, 47 N. H., 532; 
Gregory v. Haworth, 25 Cal., 653; Gardner v. Cole, 21 
Ta., 205; Duhme & Co. v. Young, 3 Bush, 343; Beal v. 
Warren, 2 Gray, 447; Putnam v. Story, 132 Mass., 205; 
Black v. Thornton, 31 Ga., 641.) 

It devolved upon the appellee to prove not only that the 
mortgage was given for a valuable consideration, but that 
at the time he had neither actual nor constructive notice of 
the existence of the deed. The proof fails to show that 
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the plaintiff did not have actual notice of the deed when 
he accepted the mortgage, and he is therefore not protected. 

The question of fraudulent intent in making the deed 
does not arise in this case. No such issue is made in the 
pleadings or evidence. Fraud will not be presumed, but 
must be pleaded and proved. (Ensign v. Roggencamp, 13 
Neb., 301; Turner v. Killian, 12 Id., 580.) There is not 
a lined in the testimony tending to establish that the Hoyts 
were insolvent, or that they were indebted to any one at 
the date of the conveyance to appellant. No testimony 
was offered to show the value of the lots covered by the 
deed. So far as the record before us shows they may have 
been of but little value. The small consideration ‘ex- 
pressed in the deed does not of itself raise a presumption 
of fraud. Section 20 of chapter 32, Compiled Statutes, 
_ entitled “ Frauds,” provides that the question of fraudu- 
lent intent in all cases arising under the provisions of this 
chapter shall be deemed a question of fact and not of law, 
and no conveyance or charge shall be adjudged fraudulent 
as against creditors or purchasers solely on the grounds 
that it was-not founded on a valuable consideration. 

The deed has priority over the mortgage. The judg- 
ment of the district court is modified so far as it gives the 
appellee a lien on the lots described in the deed, and the 
title to said lots is quieted in appellant. 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 
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L. ARANNA EARLY v. JoHN WILSON ET AL. 
(FILED Maxc# 3, 1891.] 


Husband and Wife: Separate Funps: EsToPpPEL: CREDIT- 
ors. A wife inherited considerable money from her father, 
which money she loaned to her husband without taking any ev- 
idence of indebtedness, and he invested the same as he saw fit. 
With a portion of the funds so loaned by his wife the husband 
opened and conducted a hotel in his own name as proprietor, 
and incurred debts for articles furnished in running the hotel. 
After such debts were contracted the husband made a bill of 
sale of the furniture and business of the hotel to his wife, but 
there was no change in the possession nor in the management 
of the business. Thereupon,a creditor of the husband for goods 
furnished to the hotel instituted proceedings by attachment, 
whereupon the wife brought an action of replevin and reclaimed 
the goods. Held, That as the wife had permitted her husband 
to do business in his own name with her property and incur 
debts on the faith that he was the owner thereof, the rights of 
such creditors were superior tohers. (Roy v. McPherson, 11 Neb., 
197.) . 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Marston & Nevins, for plaintiff in error, cited: Horbach 
v. Efiil, 5 Sup. Ct. Rep., 81; Temple v. Smith, 13 Neb., 513; 
Hedman v. Anderson, 6 Id., 39; Steele v. Russell, 5 Id., 
211; Highv. Bank, 6 Id., 155 ; Smith v. Evans, 13 Id., 314; 
S. Mfg. Co. v. Shiley, 15 Id., 109; Meyer v. R. Co., 2 Id., 
319; Billings v. McCoy Bros., 5 Id., 191; Albertoli v, 
Branham, 22 Pac. Rep., 404. 


A. H. Connor, and Stewart & Rose, contra. 


MaAxweELL, J. 


This is an action of replevin brought by the plaintiff 
against John Wilson, sheriff of Buffalo county, and R. R. - 
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Greer, plaintiff, in an attachment proceeding against Thomas 
B. Early. On the trial of the cause in the court below 
judgment was rendered in favor of the defendants. It 
appears from the record that prior to the year 1870 the 
plaintiff inherited from her father a considerable amount 
of money. Of this fact there seems to be no doubt. This 
money she loaned to her husband, but took no evidence of 
his indebtedness to her, and he seems to have been per- 
mitted to use it as hisown. The husband purchased cer- 
tain lands in Buffalo county, and afterwards traded the 
same for a hotel in Kearney. This hotel, subject to cer- 
tain mortgages, seems to have been in the name of the 
plaintiff, but it was operated in the name of and conducted 
by the husband. The plaintiff and her children appear to 
have lived in another house away from the hotel, although 
they took their meals at the hotel. The bill of Mr. Greer, 
one of the defendants, amounting to several hundred dol- 
lars, was for goods furnished to the hotel, and the plaintiff 
made no claim to the furniture therein until March 5, 1888, 
and after the debt in question had been incurréd, when a 
bill of sale was executed to her by her husband. All the 
proof shows that there was no change in the possession nor 
any new consideration paid. The case, therefore, is almost 
identical with that of Roy v. McPherson, 11 Neb., 197, and 
the language of Laxs, judge, in that case, that whether 
she (the wife) intended it or not, the legal title was placed 
in George Roy, and she knewit. So far as the public was 
advised she laid no claim to it, other than his wife. She 
stood by and saw him engage in business ventures, and 
knew, or, rather, was bound to know, that his apparent 
ownership of the land assisted in giving him credit on 
which debts would very likely be contracted. And such 
debts were, in fact, contracted on the strength of such own- 
ership. After all this, it would be the extreme of injustice 
to say that her secret equity is superior to the lien acquired 
by these defendants. Itis evident that the rights of a cred- 
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itor who furnished goods to Mr. Early on the strength of 
his being the proprietor of the hotel and for use therein are 
superior to the rights of the plaintiff. The instructions of 
the court appear to conform to the proof, and the proof is 
ample to sustain the judgment. 

The judgment is therefore 


AFFIRMED. 


THE other judges concur. 


ALBERT GRENTZINGER V. STATE OF NEBRASKA, 
{FILED Marcu 3, 1891]. 


1. Larceny: Possession or STOLEN Goops: PRESUMPTION RE- 
FUTED. The possession of stolen property soon after the theft 
may be sufficient to warrant a conviction if no facts appear in 
evidence to repei the presumption of guilt. Where in a prose- 
cution for the larceny of a horse a witness called for the state 
testified that he had seen the prisoner riding the horse alleged 
to have been stolen and inquired of him if he bad been trading, 
whereupon he answered “Yes,’”? held, that this testimony 
must be submitted to the jury, and that an instruction which 
virtually withdrew it from the jury was erroneous. 


2. 


Where there is testimony tending to 
show that the accused came honestly by the property, and such 
testimony creates a reasonable doubt in the minds of the jury 
that he stole the property, he will be entitled to an acquittal. 
(Thompson v. People, 4 Neb., 529, 530.) 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


Edwin Falloon, for plaintiff in error, cited: 2 Bishop, 
Cr. Pro. [8d Ed.], sec. 743; Lee v. State, 11 S. W. Rep. 
[Tex.], 483; State v. Hale, 7 Pac. Rep. [Or.], 523; Peo- 
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ple v. Cline, 16 Pac. Rep. [Cal.], 391; Clark v. State, 11 
S. W. Rep. [Tex.], 374; McDaniel v. State, 7 Id., 249; 
People v. Elster, 3 Pac. Rep. [Cal.], 884. 


William Leese, Attorney General, contra. 


MAXWELL, J. 


The plaintiff in error was convicted of the larceny of a 
horse and sentenced to imprisonment in the penitentiary 
for the period of four years. He now prosecutes error to: 
this court. 

A witness named Scott testified on behalf of the state 
that on the day succeeding that on which the horse was 
supposed to have been taken he saw the plaintiff in error 
riding the horse and asked him if he had been trading 
horses and the plaintiff in error answered ‘“ Yes.” 

The court instructed the jury “That the possession of 
stolen property recently after the theft, or after the same 
was stolen, is sufficient to make out a prima facie case 
against the defendant, and if you find from the evidence 
that the mare alleged in the indictment was stolen from the 
owner on the night of the 6th day of September and that 
on the next day the mare was seen in the possession of the 
defendant who claimed to own the mare, this is sufficient 
to make out a prima facie case against the defendant suffi- 
cient to be left to your consideration, who are the sole 
judges of the facts. That the evidence of one credible wit- 
ness, swearing directly to any material fact in this case, if 
uncontradicted by other evidence, or by facts and circum- 
stances proven, is sufficient proof of the fact for the pur- 
pose of this trial.” 

The instruction, as applied to the testimony, is errone- 
ous. The rule is, that the possession of stolen goods re- 
cently after the theft may be sufficient to warrant a convic- 
tion if no facts appear in the evidence to repel the 
presumption of guilt. (1 Phillips on Evidence [4th Am. 
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Ed.], 634; Zhompson v. People, 4 Neb., 529; State v. 
Merrick, 19 Me., 398.) . 

In the case last cited the defendant was charged with 
the larceny of certain sheep which he claimed to nave pur- 
chased. The court held that while it might be impossible 
for him to prove how he came to be possessed of the prop- 
erty, still if he succeeded in raising in the minds of the 
jury a reasonable doubt that he stole it, he was entitled to 
an acquittal. This rule was approved in Thompson v. Peo- 
‘ple, 4 Neb., 529, 530, and in our view is correct. 

In the case at bar a witness called by the state testifies 
in substance that the accused claimed to have traded for the 
horse. This may or may not have beeen true, but the mat- 
ter must be submitted to the jury. 

As was said in the case cited from Maine, the accused 
may not be able to prove that he purchased the horse, still 
if he should succeed in raising a reasonable doubt of his 
guilt in the minds of the jury, he will be entitled to an 
acquittal. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTs, EX REL. Fitora E. Scoviuys, v. D. K. Wixson. 
[FILED Marc# 3, 1891.] 


1, Exemptions: Heap or FAMILY: WIFE oF ABSCONDED Hus- 
BAND Is. Where a husband has absconded from the state and 
the maintenance and support of the family thereby devolves upon 
the wife, and it appears that neither she nor her husband is the 
owner of lands, town lots, or houses, subject to exemption as a 
homestead, she, as the head of the family, is entitled in lieu thereof 
to goods of the value of $500. 
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: APPRAISEMENT: OFFICER’S Duty. After the levy ‘of an 
attachment upon exempt property the defendant filed an inven- 
tory of all her property as well as that of her husband, and 
elaimed that the property was exempt under the provisions of 
section 521 of the Code. Held, That it was the duty of the officer 
to call appraisers to appraise the property described in the in- 
ventory. 


ORIGINAL application for mandamus. 


Clark & Allen, for relator, cited: Tucker v. Sanford, 12 
Neb., 425; Hamilton v. Fleming, 26 Id., 240; Frazier 
v. Syas, 10 Id., 115; People v. McClay, 2 Id., 7; State 
v. Cunningham, 6 Id., 90 ; State, ex rel. Kahoon, v. Krum- 
pus, 138 Id., 321; Mann v. Welton, 21 Id., 541. 


8. H. Sornborger, Geo. IL Wright, and Good & Good, 
contra. 


MaxweE Lt, J. 


This is an application for a peremptory writ of man- 
damus to compel the respondent, the sheriff of Saunders 
county, to call to his assistance three disinterested free- 
holders and appraise certain property claimed by the re- 
lator as exempt under section 521 of the Code of Civil 
Procedure, The relator is the wife of F. A. Scoville, who 
has absconded and his whereabouts are unknown. 

In November, 1888, attachments were sued out against 
the said F. A. Scoville in the district court of Saunders 
county, and the personal property of the said defendant 
Scoville was levied upon. The relator then filed in the 
said district court an inventory under oath of the whole of - 
the personal property owned by herself and her said hus- 
band and prayed for $500 exemption in personal property 
in lieu of a homestead and to release certain property spe- 
cifically exempt. The officer then refused, and still refuses, 
to call appraisers and appraise said property and set apart 
the $500 exemption. The relator, therefore, applies to this 
court for relief. 
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In the case of Frazier v. Syas, 10 Neb., 115, where the 
husband had absconded but the wife remained on the home- 
stead and, she being the head of the family, claimed the 
benefit of the exemption, it was held that she was entitled 
to the exemption. That decision was approved in Ham- 
_ ilton v. Fleming, 26 Neb., 240, where it is said “that to 
hold that by the departure of the husband the family 
would be deprived of the right to hold such property 
would, in effect, destroy the beneficent purpose of the ex- 
emption laws.”’ These decisions, in our view, state the law 
correctly. 

Second—In State v. Krumpus, 13 Neb., 321, and State 
v. Sanford, 12 Neb., 425, it was held that where property 
was levied upon under an attachment the party must appear 
before the court in that action and ask that it be released 
as being exempt. 

These cases were overruled in Mann v. Welton, 21 Neb., 
541, and in Hamilton v. Fleming, 26 Id., 240. The cases 
last cited, in our view, state the law correctly and will be 
adhered to. In any view of the case, therefore, the relator 
was entitled to have the property appraised and to select 
such articles as she is entitled to under the exemption law. 
A peremptory writ is therefore 


ALLOWED. 


THE other judges concur, 
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STATE, EX REL. W. B. SHort, v. CoMMISSIONERS OF 
SHERMAN County. 


{FILED MakcH 3, 1891.] 


1. Schools: Bonps: UNAUTHORIZED IssuE. A school district in 
the year 1874 issued certain bonds for the purpose of purchasing. 
a site for a school house and erecting a building tbereon and re- 
cited on the face of the bonds that they were issued in exchange: 
for a school house and site and building thereon. Held, That 
the bonds were issued for a purpose not authorized by statute 
and that they were void. (State v. School District, 16 Neb., 182.) 


2, Mandamus. Where the facts stated in an alternative writ of 
mandamus are denied, including the right of the relator to bring 
and maintain an action, he must produce evidence showing such 
right, and this applies where the action is upon certain bonds 
which he claims to possess. They must be produced or their 
loss accounted for. 


ORIGINAL application for mandamus. 


Harwood, Ames & Kelly, for relator, cited, as to the va- 
lidity of the bonds: State, ex rel. Gregory, v. Sch. Dist. 13 
Neb., 81; State, ex rel. Kimball, v. Sch. Dist. Id., 89; 
Hopper v. Sch. Dist., Id., 470 ; Sch. Dist’ v. Holmes, 16 Id., 
486. 


Marquett, Deweese & Hall, contra, cited: State, ex rel. 
Otto, v. Sch. Dist. 16 Neb., 182; Burroughs, Pub. Securi- 
ties, 329, 381. 


MaxweE Lt, J. 


This is an application for a mandamus to require the 
defendants to levy and collect taxes on a certain school 
district in Sherman county for the payment of certain school 
district bonds. 

It is alleged in the alternative writ “that school district. 
No.5 of the county of Sherman, in the state of Nebraska, 

30 
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was duly and legally organized under the laws of said 
state prior to the 26th day of January, A. D. 1874; that 
said district, at the date aforesaid, comprised within its 
boundaries all of town 16, range 13 west, all of town 
16, range 14 west, and so much of town 16, range 15 west, 
as lies north of the middle Loup river, being sections num- 
bered in said town and range. 

“ That having so as aforesaid organized and constituted 
the said school district No. 5, did, in pursuance of the re- 
quest of five legal voters of said district, in writing, and 
the written notice of the director duly and regularly posted 
in three of the most conspicuous places in said district, 
hold a special meeting in said district at the time and place 
$o appointed in said notice, for the purpose of determining 
whether said district should borrow upon its bonds the sum 
of $3,500 for the purpose of purchasing a site and erecting 
thereon a school house and furnishing the same for the use 
and benefit of the district. At which election it was voted 
to borrow the sum aforesaid, and the school district board 
were duly authorized by said district to issue the bonds of 
said district aforesaid in the sum aforesaid, to negotiate the 
same and out of the proceeds to erect a school house in 
said district. 

“Afterward, on the 18th day of February, 1874, said 
school district board of school district No. 5, being regu- 
larly in session and capable of transacting business, exe- 
cuted certain bonds of said district bearing date the 18th day 
of February, 1874, for the sum of five hundred dollars, 
payable in six years from the date thereof, at the banking 
house of Kountz Bros.,in New York, with interest thereon 
at the rate of ten per cent per annum, payable annually 
and numbered 3, which bond, after being signed as afore- 
said by the moderator, director, and treasurer of said dis- 
trict, was countersigned by E. 8. Atkinson, county clerk of 
said Sherman county, and registered in his office as pro- 
vided by law, on the 28th day of February, 1874, which 
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bond recited on its face, among other things, that it was 
issued for the purpose of raising money for building, erect- 
ing, and furnishing a school house in said district; and in 
pursuance of a vote of the qualified voters of said district 
at an election duly and regularly held on the 16th day of 
February, 1874, authorizing the issue and providing for a 
special annual tax to be levied on all the taxable property 
of said district for the payment of interest and principal 
as they should mature; which bond was placed upon the 
market, negotiated, and sold by said school district board, 
and out of the proceeds thereof a school house was erected 
and furnished in said district, and which said school dis- 
trict used and occupied for school purposes during the 
years 1874 and 1875, and at the regular meeting in 1874 
officers were elected and a tax voted to pay interest on said 
bonds; but your petitioner further shows unto your honors 
that no other officers were or ever have been elected in said 
school district. 

“The officers elected in 1874, as aforesaid, have re- 
moved from said county, and the organization of said dis- 
trict, so far as possible, has been abandoned and no school 
has been held in said district for several years under any 
authority of said district, and that for the purpose of 
avoiding the payment of its indebtedness said district re- 
fuses to elect new officers. * *. * That John F. Short, 
deceased, purchased said bonds in the due course of busi- 
ness before maturity of said bond, or any interest coupons; 
for near their face value, and, as your petitioner verily be- 
lieves, without any notice or knowledge of any defect in 
said bond; that your petitioner is the owner and holder of 
said bondsas the administrator of the estate of the said John 
F, Short, deceased ; that no part of said bond nor interest 
coupons were ever paid by said school district No. 5, nor 
by any one on its or their behalf, although often requested 
so todo. Neither have said district reported, nor have 
the county commissioners of said county levied any tax 
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save the first tax reported to the board of county commis- 
sioners for the year 1874 to pay said indebtedness here- 
after stated, although often requested so to do by and on 
behalf of your petitioner; and there is now due on said 
bond and coupons the sum of $1,225, and, although 
the bond of your petitioner was duly registered in the of- 
fice of county clerk of said county, and the indebtedness 
of your petitioner frequently reported to the board of 
county commissioners and treasurer of said Sherman 
county, and a tax requested to be levied and collected on 
the taxable property of said district as originally consti- 
tuted to pay said indebtedness, said oflicers and board re- 
fuse so to do, and upon technical grounds, unknown to 
your petitioner, said commissioners and treasurer affirm 
that they would not levy and collect said tax, even though 
said school district should now report said tax.” 

The said officers and board claim, among other things, 
“the organization of said district has been dissolved, and 
that the debt of your petitioner was extinguished with the 
collapse of the district organization.” 

The defendants in their answer specifically deny the 
facts stated in the writ, and allege that the bonds were not 
voted and issued for the purpose of borrowing money, but 
to purchase a site for a school house and to erect a build- 
ing thereon, and that said bonds recite “on their face” that 
they were issued in exchange for a school honse and site 
and the building thereon. 

The case was submitted to the court on the writ and the 
answer or return thereto. 

No copy of the bond is set out in the proceedings, nor 
was one introduced in evidence, so that there is nothing be- 
fore the court to show that the relator is possessed of the 
bond in suit. He must therefore fail in the action. 

It is claimed on behalf of the relator that the bonds be- 
ing admitted, the burden of proof is upon the defend- 
ants to show that they were illegal. So far as we can 
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judge, the bonds contain the same recital on their face as 
those in the case of State v. School District No. 4, Sherman 
Co., 16 Neb., 182, in which it was held that the bonds 
were unauthorized and void. The reasons assigned in that 
case are applicable in this and need not be repeated here. 
The bond in this case showed on its face that it was for a 
purpose not authorized by statute, and hence there can be 
no recovery thereon. 

A peremptory writ is denied and the action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 


STaTE, EX REL. JOHN AHERN, Vv. JoHN F. WALSH. 


[FILED Marca 3, 1891.] 


1. Taxes: EXEMPTION OF INTERNAL IMPROVEMENTS UNCONSTI- 
TUTIONAL. The effect of the provisions of the “act setting aside 
the revenue arising from the taxation of works of internal im- 
provement to pay the bonds issued to construct or complete the 
same,’’ approved Fehruary 20, 1875, is to exempt the works of 
internal improvement within a precinct which has issued its 
bonds to aid in the construction of the same from paying any 
state, county, precinct, or school tax, until such bonds are paid, 
and is therefore in contravention of section 1 of article 9 of the 
constitution. 


2. The act, so far as it has the effect to exempt works 
of internal improvement from the payment of a school tax 
lawfully levied thereon, conflicts with that part of section 4, ar- 
ticle 8, of the constitution, which provides * * * ‘‘andsuch 
other means as the legislature may provide, shall be exclusively 
applied to the support and maintenance of common rechools in 


each school district in the state.” 


3. : CONSTITUTIONAL LAW: THE WoRrD ‘‘ MEANS,”’ as used 


in said clause, includes moneys arising from annual donation for 
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school purposes levied under legislative authority. (District 
Township of Dubuque v. County Judge, 13 Ia., 250; Crosby v. Lyon, 
37 Cal., 242.) 


. The act of February 20, 1875, took effect prior to 
the adoption of the present constitution and was valid when 
passed. Its provisions are in force as to all internal improve- 
ment bonds issued by a township, precinct, city, or village, after 
the passage of the act and prior to the adoption of the consti- 
tution. 


ORIGINAL application for mandamus. 


E. W. Thomas, and Frank Martin, for relator, cited: 
Clother v. Maher, 15 Neb., 6; Sleight v. People, 74 Ill., 
47; Allhands v. People, 82 Id., 234; Natl. Bank, Lawrence 
v. Barber, 24 Kan., 634. 


E. A. Tucker, and Isham Reavis, contra, cited: Zanes- 
ville v. Richards, 5 O. St., 589; Bradshaw v. Omaha, 1 
Neb., 16; Home of the Friendless v. Rouse, 8 Wall. [U. 
S.], 430; Tomlinson v. Branch, 15 Id., 460; Naél. Bank 
v. Barber, 24 Kan., 534; Dodge v. Woolsey, 18 How. [U. 
§.], 331; RB. Co. v. McClure, 10 Wall. |U.8.], 511; White 
v. Hart, 13 Wall. [U. S.], 646; Wilmington R. Co. »v. 
Reid, Id., 264; Green v. Biddle, 8 Wheat. [U. S.], 1; 
Benson v. N. Y., 10 Barb. [N. Y.], 447; Chestnut v. 
Shane, 16 0., 599; Tilton v. Swift, AO Ia., 78; Broidie v, 
McCabe, 33 Ark., 690; Koenig v. R. Co.,3 Neb., 383; 
Hallenbeck v. Hahn, 2 Id., 394; Sears v. Cottrell, 5 Mich., 
251; Hurford v. Omaha, 4 Neb., 347; Turner v. Althaus, 
6 Id., 54; Quick v. Whitewater, 7 Ind., 570; State v. 
Douglas Co.,18 Neb., 508; State v. Stevenson, Id., 416; 
Cooley, Const. Lim., 182; Jn re Oliver, 17 Wis., 6%1; 
Rice v. State, 7 Ind., 332; Stocking v. State, Id., 326; 
Brown c. Buson, 24 Id., 194; Lucas v. Board, 44 Id., 
524; Groesch v. State, 42 Id., 547; High, Ext. Rem., sec. 
33; State v. Sch. Fund, 4 Kan., 261. 


° 
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William Leese, Attorney General, on the same side, cited : 
Crosby v. Lyon, 37 Cal., 242; Dist. Twp. Dubuque v. 
Judge, 13 Ia., 250. 


Norval, J. 


This is an original application for a peremptory writ of 
mandamus to compel the respondent, as county treasurer’ 
of Richardson county,.to pay the relator, as treasurer of 
school district No. 84, of said county, certain moneys de- 
rived from certain taxes levied and assessed for the support 
of the schools in said school district. 

The petition alleges, in substance, that the relator is the 
treasurer of school district No. 84, in Richardson county, 
and that the respondent is the treasurer of said county ; 
that in the year 1875 Muddy precinet, in said county, and 
in which said school district is situated, issued its bonds to 
the amount of $16,000, to aid in the constructing of the 
Midland Pacific railroad through said precinct and school 
district, and that said bonds are outstanding and unpaid; 
that said railroad runs through said school district, but 
that several of the other school districts of said precinct are 
not touched by said railroad; that for the fiscal years 1887, 
1888, and 1889 taxes were levied for state, county, and 
school purposes upon the property of said railroad company 
situated in said precinct, including the road-bed, right of 
way, aud superstructures thereon, main and side tracks, de- 
pot buildings and depot grounds, and that said taxes have 
been duly paid to the treasurer of said county; that the 
taxes so paid for the year 1887 were $800, of which amount. 
$65:45 were levied and collected for said school district; 
for the year 1888 there were paid $700, ot which amount 
$79 were levied and collected for said scliool district; and 
for the year 1889 there were paid $800, of which amount 
$75.18 were levied and collected for satd school district; 
that the respondent has said moneys in his hands and re- 
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fuses to pay the same to the treasurer of said school district, 
although the same has been duly demanded ; that the county 
board of said county on June 9, 1887, made an order that 
all revenue derived from taxation upon said railroad prop- 
erty in said precinct, as well asin the other precincts in 
said county, should be set apart as a special fund and be 
applied exclusively to pay the interest and principal of the 
bonds issued by said precincts to said railroad company as 
provided by sections 1, 2, and 8 of article 7 of chapter 
77 of the Compiled Statutes; that the treasurer of the sev- 
eral school districts affected by said order, and entitled toa 
portion of the moneys so collected by the respondent, have 
dlemanded of him their several parts; that the relator, being 
in doubt as to his duties in the premises, has refused to dis- 
tribute said moneys among the several funds as required 
by law, or to pay any part thereof to any of the school dis- 
tricts, and that the moneys so paid to the respondent have 
not been applied to any purpose, but remain in his hands. 

The defendant demurs to the petition, on the ground 
that the facts therein stated are insufficient to constitute a 
<ause of action. 

The defendant bases his refusal to pay over the money 
upon the act of the legislature eutitled “An act setting aside 
the revenue arising from the taxation of works of internal 
improvement to pay the bonds issued to construct or com- 
plete the same,” which took effect February 20, 1875. 

Section 1 reads as follows: “That if any township, pre- 
«inet, incorporated city, or village in this state shall issue 
any bonds to aid in the construction or completion of any 
works of internal improvement, the revenues arising from 
the taxation of such internal improvements shall be set 
apart forever to pay the interest and principal upon said 
bonds until the same shall be fully paid; and in the event 
that such revenues shall not be sufficient to pay such bonds 
at their maturity, such revenues shall still be set apart and 
shall be credited to the general fund required from such 
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township, precinct, incorporated city, or village, before 
such tax list is extended, until the same shall be fully re- 
imbursed.” Sec. 3 provides that “The treasurer having 
control of such revenues shall keep the same in a separate 
fund for the purpose aforesaid.” 

The money in controversy was not levied for the purpose 
of paying the bonds of Muddy precinct, but for school 
purposes. The defendant seeks to divert it from the specific 
object for which it was levied and collected, and appropriate 
it for the purpose of paying the principal and interest of 
said bonds as provided by the act above referred to. 

The relator claims that said act conflicts with certain 
provisions of the state constitution and is therefore void. 

It will be noticed that the legislative enactment of 1875, 
which appropriates and sets apart the moneys arising from 
the taxation of internal improvements to pay the principal 
and interest upon the bonds issued to aid in the construc- 

- tion of the same, was passed prior to the adoption of the 
present constitution. The old constitution contained no 
provision requiring that the levy of taxes should be uni- 
form, nor did it contain a limitation upon the legislative 
power of imposing or distributing taxes. It therefore can- 
not be successfully contended that the act of 1875 was an- 
constitutional at the time of its passage. 

The petition alleges that Muddy precinct issued its 
bonds in the sum of $16,000 to aid in the construction of 
the Midland Pacific railroad in the year 1875, but it con- 
tains no averment that they were issued after November 
first of that year, the date the present constitution took 
effect. 

It is stated in the brief of the respondent, and is not dis- 
puted by the other side, that the bonds were voted and 
issued after the passage of said law, bat before the forma- 
tion and adoption of the: present constitution. We are 
therefore called upon to determine whether or not said law 
contravenes any of the provisions of the constitution of 
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1875, and if so, whether such subsequent constitutional 
prohibition affects rights previously acquired under the 
said law. 

Section 1 of article 8 of the constitution reads, that “The 
legislature shall provide such revenue as may be needful 
by levying a tax by valuation, so that every person and 
corporation shall pay a tax in proportion to the value of 
his, her, or its property and franchises, the value to be as- 
certained in such manner as the legislature shall direct,” 
etc. The section has been frequently construed by this 
court, and the uniform holding has been that it requires 
that the rate of assessment and valuation of property shall 
be uniform throughout the district in which the tax is 
levied. It allows no discrimination, but each person and 
corporation must be taxed according to the value of his, 
her, or its property. It is perfectly clear that any statute 

‘which has the effect to require taxes to be levied upon a 
basis which is not uniform is repugnant to the above sec- 
tion of the constitution. 

The effect of sections 1 and 3 of the act of 1875 is 
to exempt the property of a railroad in a precinct which 
has issued bonds to aid in the construction of the road, 
from paying any state, county, precinct, or school district 
tax, so long as such bonds are outstanding. In the case at 
bar, the taxes levied and collected on the property of the 
railroad company situated in the school district for school 
purposes are set apart by the act in question to pay the said 
bonds issued by the precinctin which the school district is 
located. The amount of such taxes must be made up by 
increasing the taxes on all other property in the school 
district. The appropriating of the money levied and col- 
lected upon the railroad property in this precinct for 
county purposes must be met by increasing the levy upon 
all the other taxable property of the county, thereby indi- 
rectly making the property in the county outside of Muddy 
precinct bear a portion of the bonded indebtedness of the 
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precinct. Again, the petition shows that the railroad does 
not ruu through several of the school districts in Muddy 
precinct. The property in the school districts through 
which the railroad is located is, to the amount of school 
moneys appropriated by this law, indirectly compelled to 
bear more than its just proportion of the precinct bonds. 
The act is therefore in contravention of section 1, article 
9, of the constitution. (National Bank v. Barber, 24 Kan., 
534; Crosby v. Lyon, 37 Cal., 242; Sleight v. People, 74 
Ill., 47; Allhands v. People, 82 Id., 234.) 

The California case is quite similar to the one at bar. 
Under the provisions of an act of the legislature of Cali- 
fornia, Placer county subscribed to the capital stock of the 
Central Pacific Railroad Company, and issued its bonds in 
payment for the same. For the purpose of redeeming the 
bonds the act created a “railroad fund,” to which all the 
dividends, issues, and profits arising from such subscrip- 
tion, “together with the taxes that may be paid by said 
company to said county from time to time,” are apportioned 
until the bonds are paid. A school tax was levied upon 
all the taxable property in the county, including the prop- 
erty of the railroad company. The company paid into the 
treasury of the county, under the levy, $1,034.12. The 
superintendent of common schools for the county applied 
for a writ of mandamus to compel the auditor of the county 
to apportion to the school fund of the county said moneys. 
The court held that the statute setting apart the moneys 
‘to the railroad fund had the effect to exempt the railroad 
company from the payment of a school tax lawfully levied 
upon its property, and was in violation of section 13, article 
11, of the constitution of that state, which provides that 
“taxation shall be equal and uniform throughout the 
state.” 

The act of 1875 also conflicts with section 4, article 8, of 
theconstitution, which provides that All other grants, gifts, 
and devises that have been, or may hereafter be made to 
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the state, and not otherwise appropriated by the terms of 
the grant, gift, or devise, the interest arising from all the 
funds mentioned in the preceding section, together with all 
the rents of the unsold school lands, and such other means 
as the legislature may provide, shall be exclusively applied 
to the support and maintenance of common schools in each 
school district in the state.” 

This section is almost identical with section 2 of article 
9 of the constitution of California, and section 8 of article 
9 of the constitution of Iowa. The court of last resort in 
each of these states has held that the words, “and such 
other means as the legislature may provide,” include any 
fund raised by taxation for school purposes, levied under 
legislative authority, and that any law having for its ob- 
ject the diversion of such fund to a different purpose is un- 
constitutional and void. (District Township of Dubuque v. 
County Judge, 13 Ia., 250; Orosby v. Lynn, supra.) With 
that construction we are satisfied. The intent and mean- 
ing of the last clause of section 4 of article 8 of our con- 
stitution is that moneys raised by taxation for school pur- 
poses “shall be exclusively applied to the support and 
maintenance of common schools in each school district in 
the state.” 

As stated elsewhere, the bonds of Muddy precinct were 
issued prior to the adoption of the present constitution. 
Its provisions cannot affect rights previously acquired. 
The provisions of the act of February 20, 1875, entered 
into and formed a part of the contract or obligation of the 
precinct. The moneys arising from the taxation of the 
property of the railroad company in the precinct were 
pledged to the payment of the bonds. The right of the 
bond holder to have this money applied according to the 
provisions of the law in force when the indebtedness arose 
the state could not destroy or take away by subsequent 
legislative enactment or by adopting a constitution. (Van 
Hufiman v. Quincy, 4 Wall., 552; Fletcher v. Peck, 6 
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Cranch, 87; White v. Hart, 13 Wall., 646; Wilmington R. 
R. Co. v. Reid, Id., 264; Pacific R. R. Co. v. Maguire, 20 
Id., 36; Brooklyn Park Co. v. Armstrong, 45 N. Y., 234 
Von Baumbach v. Bade, 9 Wis., 559; Oatman v. Bond, 15 
Id., 20.) 

In Van Huffman v. Quincy, supra, the question here 
presented was fully considered and decided by the supreme 
court of the United States. The city of Quincy, in the 
state of Illinois, issued its bonds under the provision of an 
act of the legislature of that state, which among other 
things provided for the levy and collection of a special tax 
to pay the interest on the bonds, and that the amount so 
raised should not be appropriated to any other purpose. 
Subsequently, the legislature passed a law which prohibited 
the city from levying a tax to exceed fifty cents on the one 
hundred dollars in any one year to pay the debts and 
meet the general expenses of the city. The full amount 
of tax authorized to be imposed by the act was levied, 
which was scarcely sufficient to pay the current expenses 
of the city. The court in the opinion say, “It is equally 
clear that: where a state has authorized a municipal corpo- 
ration to contract and to exercise the power of local taxa~ 
tion to the extent necessary to meet its engagements, the 
power thus given cannot be withdrawn until the contract 
is satisfied. The state and the corporation, in such cases, 
are equally bound. The power given becomes a trust 
which the donor cannot annul, and which the donee is 
bound to execute; and neither the state nor the corporation 
can any more impair the obligation of the contract in this 
way than in any other. (People v. Bond, 10 Cal., 570; 
Dominick v. Sayre, 3 Sandf., 555.) The laws requiring 
taxes to the requisite amount to be collected, in force when 
the bonds were issued, are still in force for all the purposes 
of this case. The act of 1863, in so far as it affects these 
bonds, is a nullity. It is the duty of the city to impose 
and collect the taxes in all respects as if ne act had not 
been passed.” 
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The same principle was recognized and applied by the 
same court in White v. Hart, supra. 

The case of B. & M. BR. R. Co. v. Saunders County, 
17 Neb., 318, bears upon the question we are now consid- 
ering. In that case it appears that Saunders county in the 
year 1877 issued its bonds under the internal improve- 
ment law of 1869 to the O. & R. V. Ry. Co. in the sum 
of $140,000. The proposition under which they were 
voted and issued provided for a levy of an annual tax 
to pay the interest upou the bonds as the same became due. 
The legislature in 1875 passed an act entitled “An act to 
authorize the registration, collection, and redemption of 
county bonds.” The fifth section provides for the levy of 
a tax upon the taxable property of the county to pay the 
interest on such bonds, and that the county clerk shall 
‘place the same upon the tax roll of the county, in a sep- 
arate column or columns designating the purpose for which 
said taxes are levied, and the said taxes shall be collected 
by the county treasurer in the same manuer that other taxes 
are collected.”’ 

A levy of ten mills on the dollar was made in 1879 on 
the taxable property of the county to pay the interest on 
its said bonds. The plaintiff brought suit to enjoin the 
collection of the tax, claiming that under the provisions of 
section 26 of the act of 1879, entitled “Counties and 
County Officers,” the levy was void. This section provides: 
“Whenever the county board shall deem it necessary to 
assess taxes, the agregate of which shall exceed the rate of 
one dollar and fifty cents per one hundred dollars valuation 
of the property of the county, except when such excess is to 
be used for the payment of indebtedness existing at the 
adoption of the constitution, the county board may, by an 
order entered of record, set forth substantially the amount 
of such excess required, and the purpose for which the same 
will be required, and if for the payment of interest or prin- 
cipal, or both, upon bonds, shall, in a general way, desig- 
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nate the bonds and specify the number of years such excess 
will require to be levied, and provide for the submission of 
the question of assessing the additional rate required, to a 
vote of the people of the county at the next election for 
county officers after the adoption of the resolution. * * * 
If the proposition for such additional tax be carried, the 
same shall be paid in money, and in no other manner.” 
_ It was ruled that these provisions had no application to 
valid bonds issued before the section took effect, “nor in- 
deed does the legislature possess the power to impair the 
validity of a contract by restricting the levy of taxes be- 
low what is required to pay lawful interest upon valid 
bonds already issued.” 

We therefore hold that the act of February 20, 1875, is 
in force as to all internal improvement bonds issued by a 
township, precinct, city, or village after the passage of that 
act and prior to the adoption of the present constitution. 
It follows that the relator is not entitled to the relief de- 


manded. The writ is 
DENIED. 
THE other judges concur, : 


E. H. Cowes v. STANLEY THOMPSON. 
[FILED Marcu 3, 1891.] 


1. Attorney and Client: QuanTuM MeERUuIT. The preponder- 
ance of the testimony in the case establishes that the defendant 
employed the plaintiff, a practicing attorney, to prosecute a cer- 
tain action in the district court of Buffalo county, and that the 
attorney rendered the services as agreed. There was no agree- 
ment as to the amount of fees. Held, That the defendant was 
liable for the reasonable value of the services. 


2. Error Without Prejudice. ‘A judgment will not be reversed 
for error committed without prejudice to the party seeking to 
take advantage of it. 
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3. The instructions set out in the opinion held to correctly state 
the law of the case. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Marstons & Nevius, for plaintiff in error. 
Stanley Thompson, pro 8 


Norval, d. 


This suit was brought by the defendant in error to re- 
cover for services as an attorney at law, rendered at the 
request of the plaintiff in error, in the district court of 
Buffalo county. A verdict for $85 was returned for the 
plaintiff below. 

Ethan H. Cowles, on behalf of himself aa’ several 
other taxpayers of Buffalo county, employed one L. O. 
Williams, a practicing attorney of Kearney, to bring an 
action in the district court of that county to enjoin the 
board of supervisors and treasurer of the county from col- 
lecting a tax which had been levied for the purpuse of 
building a court house at Kearney. Williams was paid a 
retainer’s fee of $25 and was to receive the further sum of 
$75 if successful in the suit. After the petition was pre- 
pared and filed in the district court, but before a temporary 
injunction was granted, Williams was called to Missouri on 
account of sickness in his family, and did not return to the 
state. Thompson had assisted Williams in drafting the 
petition. Cowles was informed shortly afterwards that 
Williams’s return was uncertain, and, according to the testi- 
mony of Thompson and two other witnesses, Cowles asked 
Thompson to take charge of the case, and he would see 
that he got a good fee; and that Thompson then informed 
Cowles that he should look to him for his pay. Thomp- 
son rewrote the petition, signing the same as attorney for 
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the plaintiff, which was verified by Cowles, and a tempo- 
rary injunction was obtained. Cowles frequently called at 
Thompson’s office, and talked with him about the suit. 
Thompson had entire charge of the case, and argued the 
legal questions at the hearing. The injunction was dis- 
solved and the suit dismissed. The plaintiff also testified 
that the defendant has paid him $15. No question is raised 
as to the value of the services rendered. 

The testimony of Cowles tends to show that he informed 
the plaintiff of the nature of the contract with Williams, 
who replied that it was a very small fee, and that he was 
associated with Williams in the case. The defendant also 
claims that he told Thompson if he won the case he would 
raise him another $100, and that he had no other conver- 
sation with him about fees. He admits letting the plaintiff 
have $15, but claims that it was a loan, and was not paid 
on fees. It also appears in testimony that Thompson and 
Williams were associated together in some cases, and that 
before the latter left the state he appeared in open court 
and requested that Mr. Thompson’s name be entered with 
his on the record as counsel in the injunction suit. The 
plaintiff denies under oath that he had any knowledge of 
the contract made with Williams or that the defendant ever 
told him of its nature. The testimony was sufficient to 
justify the jury in finding that the defendant employed 
the plaintiff to take charge of the case after Williams left 
the state, and agreed to pay him a reasonable compensation 
for his services. 

The plaintiff in error offered in evidence page 132 of 
district judge’s docket for the June term, 1887, which was 
excluded. This ruling is assigned as error. A copy of 
the entry is not preserved in the bill of exceptions, nor 
does it in any way appear what the record shows. We 
gather, however, from the brief of plaintiff in error that it 
was offered for the purpose of showing that Williams and 
Thompson appeared as attorneys for plaintiffs in the in- 

31 
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junction case. ‘Thesummons issued in the same case, with 
the names of T. O. Williams and 8. Thompson indorsed 
thereon as plaintiff’s attorneys, being offered for the same 
purpose, was also excluded. We are unable to see how the 
plaintiff in error was prejudiced by these rulings of the 
court. The plaintiff in error established by other testimony 
that Williams and Thompson appeared together as attorneys 
for the plaintiff. That they commenced the suit was not 
disputed on the trial in the court below, but was conceded 
by the defendant in error in his testimony. It was the 
theory of the plaintiff below that the defendant, after Will- 
jams left the state, employed the plaintiff to prosecute the 
case, and agreed to pay him for his services. This was 
denied by the defendant, and was the real issue in the case. 
The rejected testimony did not in any manner tend to dis- © 
prove such a contract, or to establish that the services be- 
stowed by Thompson were rendered under the Williams 
agreement. 

The remaining assignment of errors is based upon the 
second and third paragraphs of the instructions given by 
the court on its own motion, which are as follows: 

“<2, If Thompson and Cowles had a conversation before 
the work was done, in which it was agreed that Thompson 
should proceed with his work, then Cowles is bound to pay 
him what his services were reasonably worth, unless it was 
agreed between them that Thompson should do the work 
for the price previously agreed upon between the defendant 
and Williams. 

“3, Andif Thompson refused to work unless Cowles 
would agree to see him paid, regardless of whether he won 
or lost the case, then Cowles is liable, and it is immaterial 
that Thompson lost the case and that other persons were 
interested with Cowles in trying to defeat the court house 
tax levy.” 

It is urged by counsel that the language used by the 
court is misleading “because the jury might well infer that 
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if they had a conversation and Thompson was to proceed 
with the case, it mattered not whether there was any agree- 
ment by Cowles to pay him or not.” The jury could not 
have so understood the language of the court, especially 
when considered in connection with the other instructions 
given. The first instruction informed the jury, in substance, 
that the defendant is not liable unless he employed the 
plaintiff, and the jury was told in the second instruction 
given at the request of the defendant, that if the plaintiff 
knew of the Williams contract, acted with him under 
that contract, and with no agreement wilh Cowles, the 
plaintiff could not recover in the action. The charge of 
the court as a whole fairly submitted to the jury whether 
or not the defendant employed the plaintiff and agreed to 
pay him for his services. The jury could not have inferred 
from the instructions that the defendant was liable whether 
the plaintiff rendered the services under Williams’s contract 
or not. The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


CoMMERCIAL State Banx v. B. L. Rowvanp. 
[FILED Marc# 3, 1891.] 


1. Banks: Cotiections: Set-Orr. The plaintiff in error received 
for collection a negotiable promissory note, unindorsed, with in- 
structions to remit the proceeds, when collected, to the payee. 
Before the money was collected the hank voluntarily, and with- 
out the knowledge or consent of the payee, paid to a third party 
a note given by a partnership of which the payee was a mem- 
ber. Subsequently, but before the note was collected, the bank 
was notified that the note had been sold to the defendant in 
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error, In an action against the bank to recover the money col- 
lected by it, held, that the bank was not entitled to set off the 


amount of the firm note against the money collected. 


2. Instructions must be based upon the evidence. 


Error to the district court for Phelps county. ‘Tried 
below before Gasiin, J. 


8. A. Dravo, and Stewart & Rose, for plaintiff in error, 
cited: 2 Morse, Banking [8d Ed.], 911, 931; Vickrey v. 
Sav. Ass’n, 21 Fed. Rep., 773; Carroll v. Bank, 30 W. 
Va., 518; Saloy v. Bank, 39 La. Ann., 90; Cody v. Bank, 
55 Mich., 8379; Janes v. Milliken, 41 Pa. St., 328; 1 Dan- 
iels, Neg. Inst. [8d Ed.], sec. 340; Wood v. Bank, 129 
Mass., 358; 2 Parsons, Cont. [7th Ed.], 743; Seligman v. 
Clothing Co., 69 Wis., 410; Bliss, Code Pl., sec. 383; 
Wagner v. Stocking, 22 O. St., 297; Thrall v. Hotel Co., 5 
Neb., 295; Ferguson v. Milliken, 42 Mich., 441; Shipman 
v. Lansing, 25 Hun [N. Y.], 290; Phenix Bank v. Ris- 
ley, 111 U.8.,125; Wait, Fraud. Conv., see. 280; Brown 
v. Herr, 21 Neb., 125; Hartman v. Diller, 62 Pa. St, 37; 
Confer v. McNeal, 74 Id., 115. 


Hall & Patrick, contra, cited: Dobbins v. Oberman, 22 
N. W. Rep., 357; Johnson v. Way, 27 O. St., 374; Law- 
rence v. Bank, 6 Conn., 521; 1 Morse, Banking, 326; 
Falkland v. Bank, 84 N. Y., 150. 


Norvat, J, 


This suit was brought by the plaintiff in error to re- 
cover the sum of $711.24, collected by the bank on a 
promissory note which it received for collection. Two de- 
fenses were interposed: First, that the plaintiff was not the 
owner of the note; Second, that it belonged to A. C. 
Rowland, a brother of the plaintiff; was sent by him to 
the bank to collect, and that, ou the faith of the apparent 
ownership of A. C. Rowland, the bank paid out money on 
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his behalf and became his creditor to the amount of 
$661.24. The cause was tried to a jury, resulting in a 
verdict for the plaintiff for the full amount claimed. 

On the 1st day of March, 1884, August Jonte made his 
promissory note for the sum of $662.29, drawing ten per 
cent interest, payable to the order of A. C. Rowland, due 
October 1, 1884. The note was placed by the payee, with- 
out indorsement, in the hands of one Grousclaude, of Wy- 
more, with instructions to forward it to some bank at Hol- 
drege for collection. Grousclaude sent the note on October 
6, 1884; to the plaintiff in error with instructions to col- 
lect the same and remit the proceeds to A. C. Rowland at 
Versailles, Illinois. The bank made the collection on De- 
cember 6. Prior thereto it paid $661.24 to lift a note 
owned by the Winchester & Partridge Co., signed by Hy- 
mer & Rowland, a partnership of which A. C. Rowland 
was a member. The balance of the money collected by 
the bank, less collection fees, was remitted to A. C. Row- 
land, who immediately returned the same to the plaintiff 
in error, with the statement that he had sold the note some 
time previous to his brother, the defendant in error. 

It appears from the testimony of Blendon L. Rowland, 
A.C. Rowland, and Thomas J. Rowland that the defend- 
ant in error on the 25th day of September, 1884, was en- 
gaged in the hardware business at Versailles, Illinois, and 
on that date he sold a half interest in the business to A. C. 
Rowland, and accepted the note of August Jonte in part 
payment for the same. The note being in the hands of 
Grousclaude it was never indorsed. 

Testimony was also introduced by the plaintiff tending 
to show that he authorized his brother, A. C. Rowland, to 
request Grousclaude, who held the note, to send to some 
bank in Holdrege for collection, and that before the same 
was collected the plaintiff personally informed the defend- 
ant that he was the owner of the note and demanded the 
possession thereof, which request was not complied with, 
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On November 10 A. C. Rowland wrote the bank to 
urge prompt payment of the note. The writer of the let- 
ter testified that in so doing he acted as the agent of the 
plaintiff, and at his request. 

Frank Parsons, a witness called by the defendant, testi- 
fied to the contents of a letter (the original being destroyed) 
which he received from A.C. Rowland in the fall of 1884. 
The letter stated, in substance, that the writer owned the 
note held by the bank and requested Parsons to get it, 
Rowland denies sending any such letter. The witness 
Parsons further testified that the plaintiff stated’ to him 
when in Holdrege in November, 1884, that his brother 
owned the note in defendant’s bank, and as his brother and 
Hymer had failed or were about to fail in business he 
wanted to get the note and save that much for him. Plain- 
tiff denied under oath having any such conversation. 

That the testimony before the jury would have sup- 
ported a finding that A.C. Rowland never parted with 
title to the note we do not doubt. There is likewise suffi- 
cient testimony in the record, as it seems to us, to sustain 
the plaintff’s claim of ownership. The conflict in the tes- 
timony upon that issue was seitled in favor of the defend- 
ant in error by the verdict of the jury. 

The defendant was not entitled to offset against the 
plaintiff’s claim for the proceeds of the note in controversy 
the amount paid by the bank to take up the note of Hymer 
& Rowland. While it is true the note was payable to 
A. C. Rowland, and was received by the bank unindorsed, 
the defendant had notice that the plaintiff claimed to own 
the note in question before it was collected. The fact the 
payee transmitted the note to the bank for collection con- 
ferred no authority upon it to pay the note given by the 
firm of Hymer & Rowland, of which he was a member. 
While as a general rule a bank has a lien on all moneys 
of a depositor in its possession, and on commercial paper 
belonging to him which he has placed in the bank for col- 
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lection, for his indebtedness to the bank, it cannot apply 
the funds of a customer to the payment of a debt due it 
by a partnership, in which the depositor is a partner. 

The author of Morse on Banks and Banking, in vol. 1, 
sec, 326, states the rule thus: “The lien and the right to 
set-off only exist where the individual, who is both de- 
positor and debtor, stands in both these characters * * * 
on precisely the same footing towards the bank. That is 
to say, for instance, the bank can claim no lien on the deposit 
of a partner, made on his own separate account, in order to 
set-off the same against a debt owing them from the firm.” 

Considering the case at bar upon the theory that the 
bank purchased and owned the note given by Hymer & 
Rowland, there can be no doubt, both upon principle and 
authority, that it could not apply, in payment of the same, 
the avails of the note collected by it. Much less could the 
bank lawfully take up this firm note owned by a third 
party without instructions to do so and set off the amount 
thus paid against the money collected by it. The partner- 
ship note was not made payable at the defendant bank, but 
was drawn payable at the Nebraska Merchants’ Bank of 
Holdrege. Had the note paid by the defendant been the 
individual note of A.C. Rowland, the bank would be with- 
out authority to pay it. A banker has no right to use the 
money of a depositor to discharge a note not payable at the 
bank where the deposit is made, without instructions from 
the customer to do so. 

The payment of the firm note by the defendant was en- 
tirely voluntary and at its own risk, and did not make the 
bank the creditor of A. C. Rowland. Had the money been 
paid out by his directions on the faith of his apparent own- 
ership of the note sent for collection, without notice of who 
was the true owner, the bank might perhaps have been 
protected. We have been unable to find an authority which 
sustains the claim of the bank to a set-off in this case 
None of the cases cited in the brief of plaintiff in error up 
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hold such a doctrine. The case relied upon by the bank 
as being most nearly in point is Wood v. Boyleston Nu- 
tional Bank, 129 Mass., 358. The plaintiff being the 
owner of a negotiable note, indorsed in blank, placed it 
in the hands of one Jackson, an attorney, for collection. 
Afterwards the attorney gave it to the defendant in the 
case to collect. It collected the money and applied the 
same in part payment of the debt of Jackson to the bank. 
Woods, as soon as he learned that the bank had collected 
the note, demanded the money from the bank and brought 
suit to recover the same. The court held that the defend - 
ant was not liable. The distinguishing features of the two 
eases ate marked. In that case the money collected was 
applied upon the indebtedness to the bank of the person 
who “deposited the note for collection,” before the bank 
had knowledge that Wood was the owner. In the case at 
bar the bank paid the money to a third party, not on the 
individual indebtedness of the one from whom the note 
was received, but of the firm of which he was a partner. 
Here the bank had knowledge who was the real owner of 
the note before it was collected, and had written instruc- 
tions to remit the mouey to A. C. Rowland. It is not 
deemed necessary to refer to the other cases cited by the 
plaintiff in error. 

In our view the only question in the case is, Who was 
the legal owner of the note? It is claimed that this issue 
was not submitted under proper instructions. The court 
charged the jury as follows: 

“1. If you find said plaintiff is, or, in other words, was 
owner of the note in question at the time the money was 
collected, then you will find for the plaintiff, bearing in 
mind that it devolves upon this plaintiff, by a fair pre- 
ponderance of the evidence, to make out his case. 

“2. If you find the note in question was the property 
of A. C. Rowland, you will find for the defendant.” 

The court, at the request of the plaintiff, gave this in- 
truction : 


Vot. 31] JANUARY TERM, 1891. 489 


In re Breckenridge. 


“Tf you find from the evidence that A. C. Rowland 
wrote to the defendant instructing. it to transmit to the 
plaintiff the proceeds of said note when collected, and 
further find that A. C. Rowland had previously sold said 
note to plaintiff, the court instructs you that it was suffi- 
cient delivery of said note, and no other delivery or in- 
dorsement was necessary to completely pass the title 
thereto, and you must find for the plaintiff.” 

The instructions given by the court on its own motion 
were pertinent and proper. That given at the request of 
the plaintiff was clearly erroneous. It was not based upon 
the testiniony. There was no testimony before the jury 
that A. C. Rowland wrote to the bank to remit the pro- 
ceeds of the note when collected, to the plaintiff. The in- 
struction had a tendency to mislead. For this error the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


THE other judges concur. 


In RE BRECKINRIDGE ET AL 


{FILED Marcu 4, 1891.] 


1. Attorneys: Frss. From the earliest history of this state un- 
til 1873 attorney fees were not allowed to the plaintiff in any 
action arising upon contract. Iu 1873 an act was passed to al- 
low attorney fees not to exceed ten per cent of the recovery in 
an action upon a mortgage or promissory note. This act was 
repealed in 1879, taking effect June 1, 1879, and since that time 
@ court has had no authority to allow attorney fees to the 
plaintiff in any action upon a promissory note or for the fore- 
closure of a mortgage. 


2. 


: MisconpucT: REMOVAL OF CAUSES: ALLEGED LocaL 
PREJUDICE. An action to foreclose a mortgage where the sum 
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claimed was considerably less than $2,000 was instituted in 
Hamilton county. The attorneys who instituted the action 
thereupon filed a petition in the federal court to remove the 
cause into the federal court on the ground of prejudice and local 
influence, and oneof said attorneys made oath “ that on account 
of prejudice and local influence said petitioner will not be able 
to obtain justice in any court in the state of Nebraska; that all 
of said courts have refused to enforce the contract obligation 
assuined by said Peter and Sarah Dalke in said trust deed,” etc. 
The alleged “prejudice and local influence’’ consisted of the 
construction placed on the law by the state courts, that attorney 
fees would not be allowed, and hence that the plaintiff’s at- 
torney could not recover the same. Held, That the oath was 
without justification, as no prejudice or local influence within 
the proper meaning of those terms was shown. 


. The court will not permit one of its officers to 
resort to questionable means in the prosecution of a case in order 
to obtain fees not allowed by the laws of the state. 


3. 


ORIGINAL application for disbarment. 


A. W. Agee, and E. J. Hainer, for the application. 


Breckenridge & Breckenridge, J. L. Webster, C.J. Greene, 
and C. 8. Montgomery, contra, 


MaxwELL, J. 


This is a proceeding to disbar the defendants for conduct 
which is alleged to be unprofessional—to use no harsher 
name—in removing a cause from the district court of | 
Hamilton county to the United States circuit court. The 
cause is submitted to this court on the pleadings. 

Without setting out the pleadings at length it is suffi- 
cient to say that the action of which complaint is made 
was brought to foreclose a mortgage on real estate, where 
the amount involved was considerably less than $2,000, 
and all the parties, except a nominal defendant, were citi- 
zens of the state. ‘The removal was sought and obtained 
on the ground of prejudice and local influence so as to pre- 
vent a fair trial. The affidavit is as follows: . 
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“Srate oF NEBRASKA, 
“Country or DovueLas. 

“R. W. Breckenridge, being duly sworn, on oath says 
he is attorney for L. W. Tully, trustee, defendant in the 
above named cause; that he has in his possession the trust 
deed held by said petitioner, and is ready to produce the 
same; that he has personal knowledge of the matters set 
forth in the foregoing petition, and the statements thereof 
are true; that said petitioner at the time of the commence- 
ment of said suit was and still is a citizen of the state of 
Towa, residing therein; that said Peter and Sarah Dalke, 
between whom and said petitioner there is a controversy 
in said suit, are citizens of the state of Nebraska; that 
on account of prejudice and local influence said petitioner 
will not be able to obtain justice in any court in the state 
of Nebraska; that all said courts will refuse to enforce the 
contract obligation assumed by said Peter and Sarah Dalke 
in said trust deed, as in the administration of justice they 
ought to do, and if said cause shall be tried in any of said 
courts said petitioner will suffer considerable pecuniary 
loss on account of such failure of justice. 

“R. W. BRECKENRIDGE. 


“UNITED STATES OF a, 
ss. 


“Signed in my presence and sworn to before me this 
25th day of November, 1889. 
“ Eimer D. Frank, Clerk.” 


The charge of prejudice and local influence, by which 
the petitioner will not be able to obtain justice in any court 
in the state of Nebraska, because all of said-courts wil] re— 
fuse to enforce the contract obligation assumed by Peter 
and Sarah Dalke in the trust deed, refers to a provision in 
the deed that in case an action is brought to foreclose the 
mortgage that-they (the mortgagors) would pay an addi- 
tional sum of $160 as attorney fees, etc., in case suit. 
should be commenced to foreclose the mortgage. This ts 
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the contract which is made the pretext for removing the 
cause. 

From the earliest history of our state until 1878 attor- 
ney fees were not allowed to the plaintiff in any action 
arising upon contract. In 1873 the legislature passed “An 
act to provide for the allowance and recovery of attorney 
fees in certain actions.” This act authorized the court to 
allow the plaintiff upon recovery of a judgment by him 
upon a written instrument or mortgage which contained a 
provision for an attorney’s fee the allowance of such sum 
as should be deemed proper by the court, not to exceed ten 
per cent of the amount of the recovery. This act was re- 
pealed in 1879, the repeal taking effect June 1 of that year. 

In Dow v. Updike, 11 Neb., 95, an action was brought 
on a note dated July 20, 1879, and due in 100 days after 
date, This note provided for a reasonable attorney’s fee 
in case an action was brought on the note. On the trial 
of the cause in the court below judgment was rendered in 
favor of the plaintiff for the amount of the note and for 
$25 as a reasonable attorney fee. The judgment as to the 
attorney fee was reversed in this court, it being held that 
a stipulation in a promissory note to pay a reasonable 
attorney’s fee for instituting and prosecuting a suit on the 
note in addition to the legal interest is tmauthorized by 
law and void. The decision in that case was approved 
in Hardy v. Miller, 11 Neb., 395, where it was held there 
was no authority to allow attorney fees in actions founded 
on instruments executed since June 1, 1879. This doc- 
trine was again affirmed in Otoe County v. Brown, 16 
Neb., 395, where it was held that in the absence of a 
statute authorizing it there was no authority to allow an 
attorney’s fee and tax the same as costs in the action. 
(See also Bond v. Dolby, 17 Neb., 493-4; Hand v. Phillips, 
18 Id., 593; Winkler v. Roeder, 23 Id., 706.) Other cases 
to the same effect might be cited. 

It is the settled law of this state, therefore, that the 
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plaintiff is not entitled to recover attorney fees from the 
defendant in an action upon a promissory note or to fore- 
close a mortgage, notwithstanding such note or mortgage 
may provide for the allowance of a reasonable attorney fee 
in case an action is brought on such instrument. How 
then can a person truthfully swear that the construction 
placed on the laws of the state by its highest court, and 
which construction is binding upon all other tribunals ad- 
ministering its laws, is actuated by prejudice or local 
influence in applying the law as thus construed? 

The definition of “prejudice,” as given by Webster, 
is as follows: “An opinion or decision of mind formed 
without due examination; prejudgment; a bias or leaning 
toward one side or the other of a question from other con- 
siderations than those belonging to it; an unreasonable pre- 
dilection or.prepossession for or against anything ; especially, 
an opinion or leaning adverse to anything, formed without 
proper grounds, or before suitable knowledge.” It will 
readily be seen that a construction of the law which is ap- 
plicable alike to all persons is in no sense the prejudice or 
local influence mentioned iu the act for the removal of 
causes. We do not care to comment upon this matter, as 
in the conclusion we have reached in the case the parties 
will not be disbarred for the offense, but it must not be re- 
peated. 

It is claimed on behalf of the relator that the action of 
the defendants in commencing the action in Hamilton 
county was a mere pretext in order to remove the cause 
into the federal court, where it could not be brought orig- 
inally ; that that court is in the habit of allowing attorney 
fees to the plaintiff’s attorney in case a recovery is had, 
and that the fees and expenses are very much higher there 
than in the state courts. We do not care to go into an in- 
vestigation of these matters at this time. Any case that is 
properly removable into the United States circuit court, 
and a proper petition is filed for that purpose with bond, 
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ete., will be promptly removed. The courts of the state 
have no desire to contest for business with any other court, 
and no doubt this is true of the federal courts, but a debtor 
as well as a creditor has rights which should not be disre- 
garded, and among these rights, in cases relating to the 
foreclosure of a real estate mortgage, is that of defending 
the action in the county where he resides or the land is 
situated, and to have it appraised and sold in such county. 
This is a right which he possesses, and unless for adequate 
cause the case is removed into the federal court, he should 
not be deprived of it. To do so without adequate cause, 
in order that fees not authorized by the laws of the state 
may be wrung from him, is a course of procedure wholly 
irreconcilable with the duty of an attorney, to say noth- 
ing of the oath by which the removal is obtained. 

The court will not permit its officers to pursue the course 
taken by the defendants in this case, to remove a cause 
not properly removable into the federal court for the pur- 
pose of obtaining fees which, in our view, are not recovera- 
ble by Jaw; but as several other attorneys seem to have 
done the same thing, which, while no justification to the 
defendants, no doubt had considerable influence in inducing 
them to seek the removal on the grounds set forth, and as 
this is is the first case which has been brought to our 
attention, and upon the assurance that the offense will not 
be repeated, the punishment will be merely nominal, aside 
from the payment of the costs in the case. The judgnent 
is that the defendants be admonished by the chief justice 
to hereafter refrain from the practices indicated in this 
proceeding, and that they pay the costs. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JOHN ZIMMERMAN ET AL. v. Mary KLINGEMAN, 
(FrLep Marcu 10, 1891.) 


1. Review: Biri or Exceptions EssEntTIau. Errors of trial in 
overruling motions to exclude evidence will not be considered 
unless the motion, the ruling, aud the evidence are presented in 
the record by bill of exceptions. 


2. INSTRUCTIONS to the jury apparently judicious, 
and not excepted to on the trial, are not reversible error without 
evidence. 

3. Without a bill of exceptions embodying the evi- 


dence, the verdict will not be set aside as excessive and not sus- 
tained by the evidence. 


Error to the district court for Sarpy county. Tried 
below before Doane, J. 


J. P. Grove, for plaintiff in evror. 
C. L. Hover, and I. V. Randall, contra, 
Coss, Cu. J. 


The plaintiff, Mary Klingeman, brought her action in the 
district court of Sarpy county, against the defendants, al- 
leging that Julius Krassig has been engaged in the saloon 
business in the town of Papillion during the last four 
years, and that John Zimmerman has likewise been so 
engaged in the same business, in the same town, during the 
last eighteen months ; that John Guthard and Hans Thomp- 
son (of the firm of Krassig & Thompson) have been en- 
gaged in the same business, in the same town, for the last 
year, and that each of said defendants is still engaged in 
said business, in said town. 

1. That each of said defendants was duly licensed to 
sell malt, spirituous, and vinous liquors by the board of 
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trustees of said town, and gave bond, with sureties, as re- 
quired by Jaw; that John Zimmerman gave bond with 
John H. Zimmerman, Fred C. Stroeb, and Fred Thiering 
as sureties; that Julius Krassig gave bond with John See- 
fus and Jacob Sutter as sureties; that John Guthard gave 
bond with Peter N. Deerson and William Snyder as sure- 
ties; that Julius Krassig and Hans Thompson have been 
doing business under the firm name of Krassig & Thomp- 
son. 

2. That the plaintiff has been the wife of J. C. Klinge- 
man for five years, and they have resided during that 
time in said county. 

3. That her said husband is a physician and surgeon, 
and, when not under the influence of intoxicating liquors, 
is an energetic, industrious, and successful practitioner, and 
that she is depeudent on him for her support. 

4. That on February 10, 1889, and continuously, and 
at divers times before and since that date, during the past 
four years, defendants Zimmerman, Krassig, Thompson, 
and Guthard have sold and furnished to her said husband 
intoxicating liquors, thereby causing intoxication by which 
he was unfitted for the practice of his profession; and has 
failed to support the plaintiff, and has caused her great 
mental suffering and disgrace.* 


5. That prior to four years ago her said husband pro- 
vided a good living for his family, who were in comfort- 
able circumstances, and he had $2,500 worth of real estate, 
and $3,000in personal property and book accounts, free of 
ineumbrancee, and his yearly earnings amounted to $3,000. 

6. That during the last four years he has become an 
habitual drunkard, has neglected his business, has squan- 
dered his money and property, and has neglected to provide 
for and support the plaintiff. 

7. That he has at various times been arrested, tried, and 


* Words underlined are stricken out, 
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fined in large sums of money on the charge of intoxication, 
and has paid in such fines and costs during the last four 
years, $300. 

8. That prior to 1884 he was a sober, industrious, en- 
ergetic, and respectable citizen, and was not an habitual 
drunkard, as he now is, ; 

9. That when under the influence of intoxicating liquors 
he is of a quarrelsome disposition, and has, at divers times, 
struck, abused, and maltreated plaintiff, causing her great 
physical and mental suffering. 

10. That he squandered his money in the saloons of 
defendants for drink, and has been disqualified to support 
and maintain the plaintiff by reason thereof. 

11. That each of the defendants furnished him intoxi- _ 
cating liquors during the past four years in sufficient quan- 
tities to cause intoxication, and while in such condition the 
defendants continued to furnish him such intoxicating 
liquors. 

12. That said defendants were notified and warned by 
the plaintiff, at various times during the past four years, 
not to sell or furnish liquor to her husband. 

13. That by reason of defendants furnishing liquor to 
him the plaintiff has been damaged $10,000, no part of 
which has been paid. Wherefore she asks judgment against 
them for that amount. 

The defendant John Zimmerman and his sureties, John 
H. Zimmerman, John Schram, Charles Clymer, P. M. 
Zeigel, and John Guthard and his sureties, Peter N. Deer- 
son and William Snyder, answered, excepting the last two 
lines of the 4th, and the 7th, 8th, 9th, and 12th specifica- 
tions of the plaintiff: 

1, That the defendant John Zimmerman, at the com- 
mencement of this action had been engaged, prior thereto, 
in keeping saloon in Papillion eighteen months, and the 
defendant John Guthard nine months. 

2. Said defendants further allege that during said time 

32 
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the amount of property owned by Dr. J. C. Klingeman, 
the plaintiff’s husband, has not decreased, nor his standing 
as a physician been injured, nor the extent of his practice 
diminished. Defendants allege that all injury sustained by 
him by reason of intoxicating liquors, in property, and in 
the practice of his profession, as a physician, was ante- 
cedent and prior to the engagement of defendantsin keeping 
a saloon. 

3. They deny that he has failed to provide for and suit- 
ably maintain and support his family during the time they 
have been so engaged in keeping saloon at the place afore- 
said. 

4, That prior thereto the plaintiff’s husband was an 
habitual drunkard, and was incapacitated by the excessive 
use of intoxicating drinks from successfully practicing his 
profession as a physician, and had failed in, neglected, ae 
had lost his practice as a physician and surgeon. 

5. They deny that they have sold or furnished the 
plaintiff’s said husband with intoxicating liquors prior to 
or since their engaging in the saloon business as stated. 

6. They deny that the plaintiff has been damaged by 
reason of the defendants’ selling or furnishing the plaintiff’s 
husband intoxicating liquors. 

7. They deny that they furnished him intoxicating bev- 
erages without the consent of the plaintiff. 

8. And they deny that they have damaged plaintiff 
$10,000, or in any sum, and pray judgment for their costs. 

The defendant Julius Krassig, and his sureties, John 
Seefus and Jacob Sutter, answered, admitting that Krassig 
was duly licensed by the board of trustees of said town to 
sell malt, vinous, and spirituous liquors and has been in 
that business for four years last past. 

2. Hedenies that during said time plaintiff’s husband 
was worth in real estate the sum of $2,500, or in personal 
property $3,000 at any time. 

3. Defendant alleges that he has not suffered any depre- 
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ciation of the value of said property during the time de- 
fendant has been engaged in said business by reason of in- 
temperate habits, nor has his standing as a physician 
suffered any material injury thereby, nor his practice 
diminished by reason thereof. 

4, Defendant denies that plaintiff’s husband has failed 
to provide the necessaries and comforts for his family for 
their maintenance and support. 

5. He alleges that during the said J. C. Klingeman’s 
period of intoxication the plaintiff has bought and supplied 
him with intoxicating liquors, and has at various times re- 
quested defendant to sell him intoxicating liquors after de- 
fendant had absolutely refused to sell or give him any. 

6. He denies that the plaintiff has been damaged by rea- 
son of defendants’ selling or giving to plaintiff’s husband 
intoxicating liquors. 

7. And denies that he ever sold or furnished any intox- 
icating beverages to him, but has refused him at all times, 
except when specially requested by the plaintiff. 

8. He denies that he has damaged the plaintiff $10,000, 
or in any amount, and they pray judgment for their costs. 

On April 29, 1889, the defendants’ motion to strike out 
the two last lines of specification No. 4 of the petition was 
sustained, and the motion as to certain other points was 
overruled. 

The plaintiff replied admitting the truth of that portion 
of the various answers of defendants, stating the time 
which they have been engaged in business, and their being 
duly licensed and giving bonds with sureties as set forth 
in their separate answers, and denied all other allegations 
in each of the said answers contained. 

There was a trial toa jury with a verdict for the plaintiff 
for $500, and the defendants’ motion for a new trial having 
been overruled, judgment was entered on the verdict. 

The plaintiffs in error assign the following errors for 
the review of this judgment: 
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I. The court erred in refusing to overrule all testimony 
tending to show personal abuse and injury inflicted upon 
the plaintiff by her husband. 

II. In giving of its own motion instructions to the jury 
first, second, and third, holding defendants John Zimmer- 
man and John Guthard liable for damages sustained by 
the plaintiff during a period when they were not engaged 
in the saloon business. 

III. The verdict is not sustained by the setante 

IV. The damages are excessive. 

V. The judgment is contrary to law. 

’ It appears from the record and the brief of counsel that 
no bill of exceptions was preserved in this case to inform 
the court what testimony was introduced on the trial by 
the plaintiff below, or what motions, if any, to exclude im- 
proper testimony were overruled by the court. It appears 
also that exceptions were not taken by the defendants on 
the trial to the first, second, and third instructions of the 
court to the jury. The brief of counsel cannot supply 
these deficiencies. Weare without any criterion of opinion, 
therefore, in the absence of any testimony, to consider 
whether the judgment is not sustained by the evidence. 
The first, second, and third errors are therefore overruled. 

As to the fourth error, that the damages are excessive, 
it does not appear that the judgment is for such an amount, 
on the cause of action presented, as to seriously question 
the integrity and intelligence of the jury or the discretion 
of the trial court which overruled the motion to set the 
verdict aside. Had the damages seemed excessive, with 
the testimony of all parties before it the court had its dis- 
cretion to reduce it to a proper judgment. The fourth er- 
ror is overruled. It follows that the fifth error cannot be 
sustained and we find that the judgment is in accordance 
with the provisions of sections 15, 16, and 18 of chapter 
50, p. 555, of Compiled Statutes, relating to the sale of 
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liquors, suits by married women, and the trial and evidence 
therein. The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


Scuoot District oF CHapRoN v. C. E. Foster. 
[FILED Marcu 10, 1891.} 


1. Schools: TeacHeEr’s SaLary: ACTION TO RECOVER. In an 
action against a school district for an alleged breach of a con- 
tract of employment the answer wasageneral denial. There 
was no proof teuding to show that the defendant had not de- 
rived an income from other business than that of teaching dur- 
‘ing the existence of the alleged contract. Held, That an in- 
struction that “the plaintiff, if he is entitled to recover at all, will 
be entitled to recover as damages the agreed wages or salary for 
the whole period, being $1,000 for the school year,’’ was not appli- 
cable to the testimony. 


2. Conflicting Instructions. Where two instructions are given 
which state different rules for estimating damages upon the 
same state of facts, thereby leaving the jury in doubt as to the 
correct rule. the verdict will be set aside, notwithstanding one of 
said instructions may have been correct and based upon the tes- 
timony. 

3. Question of Fuct. Whether or not a contract existed was a 
question of fact for the jury. 


Error to the district court for Dawes county. Tried 
below before Kryxarp, J. 


Alfred Bartow, and George A. Eckles, for plaintiff in 
error, cited, as to the instructions: Paine v. Kohl, 14 Neb., 
580; Eaton v. Carruth, 11 Id., 231; McPherson v. Wis- 
well, 19 Id., 117; as tothecontract: State, ex rel. Carter, v. 
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Sch. Dist., 22 Id., 48; Hazen v. Lercie, 11 N. W. Rep.; 
413; Brown v. Sch. Dist., 10 Atl. Rep., 119; Sch. Dist. 
v. Mercer, 9 Id., 64; Colloway v. Ogden, 28 N. W. Rep., 
764. - 


Brome, Andrews & Sheean, contra, cited: Everett v. Sch. 
Dist., 30 Mich., 249. 


MAXWELL, J, 


This action was brought by the defendant in error 
against the plaintiff in error in the district court of Dawes 
county, on an alleged contract of employment as principal 
of the school, for the school year commencing September, 
- 1887, and ending in June, 1888. The damages claimed 
are $1,000. The answer isa geuveral denial. On the trial 
of the cause the jury returned a verdict in favor of the de- 
fendant in error for the sum of $600, upon which judg- 
ment was rendered. 

The testimony tends to show that the defendant in error 
had been principal of the Chadron school for the years 
1885-1886, at a salary of $1,000 per annum; that at a 
meeting of the school board in May, 1887, a viva voce 
vote was taken to retain the defendant for the ensuing 
school year. At this meeting there were three new mem- 
bers of the board who claim to have taken little or no part 
in the meeting. At this meeting the defendant was pres- 
ent and claims to have accepted the election. This, how- 
ever, is denied by other witnesses, 

A second meeting of the school board was held June.15, 
1887, at which it seems to have been discovered that teach- 
ers were to be elected by ballot, and thereupon the board 
directed their secretary to cast their votes for the defend- 
aut. It is claimed that the defendant was present at this 
meeting and accepted the election. This, however, is 
denied. 

About the 5th of July, 1887, a public meeting seems to 
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have been held by persons who were opposed to the em- 
ployment of the defendant, and* objections seem to have 
been made to his employment. What those objections 
were we have no means of knowing, as none of them ap- 
pear in the record. The defendant was present at the 
meeting called by those opposed to his employment as 
teacher, and defended himself against the accusations. 

Nothing further was done until the 23d of August, 
1887, when the board of education sent a formal requést 
to the defendant to “resign” as principal of the school. 
This he refused to do, and thereupon executed a contract 
which is in evidence before us. This contract, however, 
was not signed by any of the members of the school board 
and therefore does not aid the defendant’s case. 

The defendant on or about the 10th day of September, 
1887, offered to perform his duty as principal, which the 
board refused to allow him to do, but employed another 
person as principal. 

The defendant testifies that he then applied for employ- 
ment at other places as principal, but was unable to obtain 
a situation. There isa failure to state, however, at what 
places he applied or what efforts he made to procure an- 
other school; nor does the testimony tend to show what 
actual loss he sustained by a breach of the alleged contract. 

There is testimony in the record tending to show that it 
is usual for teachers to make applications to a number of 
schools for propositions, from which it is apparent that an 
election by a school board is merely a proposition to the 
teacher which he may accept or reject at his pleasure. 
Whether the election in this case was accepted so as to bind 
the defendant is a question of fact for the jury, and upon 
which, as there must be a new trial, we will express no 
opinion. 

The first instruction, given at the request of the defend- 
ant, is as follows: 

“You are further instructed that if you find that de- 
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fendant, through its board of education, duly and regu- 
larly elected the ‘plaintiff as principal and instructor of 
defendant’s public schools, and that said plaintiff accepted 
such employment, and also informed the defendant, 
through its board of education, then you are informed that 
this was a sufficient contract of hiring upon which to base 
a recovery for a breach thereof, provided that you further 
find that the plaintiff was a qualified teacher, held himself 
in readiness to perform his part thereof at the proper time, 
and was prevented from performing the same by reason of 
the refusal of defendant or its board of education to allow 
plaintiff to perform the same. ‘You are further instructed 
that the period of stipulated service having heretofore ex- 
pired, the plaintiff, if he is entitled to recover at all, will 
be entitled to recover as damages the agreed wages or sal- 
ary for the whole period, being $1,000 for the school year.’ 

This instruction is too broad. 

The answer is a general denial, and the burden of proof 
is on the defendant to show the amount of damages which 
he has sustained. 

In this country where the services of capable men are 
in demand it will not be presumed that any such person 
remained entirely idle for any considerable time. The de- 
fendant himself in his testimony does not claim to have 
been idle or unemployed or not engaged in other business 
from which he derived an income. The instruction, there- 
fore, was not applicable to the testimony. 

It is claimed, however, on behalf of the defendant, that 
the court had already given a proper instruction in the 
case. But even if that is so, the error is not cured, as the 
instructions on that point state conflicting rules upon the 
same state of facts, leaving it uncertain which rule is to be 
adopted by the jury. 

There are other errors in the record which need not be 
noticed. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


In rE House Roun 284. 
(Firep Marcu 10, 1891.] 


1. Taxes: ConstTiTuTIonaL Lruit. Under sec. 5, art. 9, of the 
constitution county authorities cannot assess taxes the aggre- 
gate of which shall exceed one and a half dollars per one hun- 
dred dollars valuation, unless authorized by a vote of the peo- 
ple of the county. 


2. County Warrants: CANNOT BE IssUED BEYOND STATUTORY 
Limir. Asunder the present statute each warrant must specify 
the amount levied and appropriated to the fund upon which it 
is drawn, and the amount already expended of sucb sum, and 
any warrant drawn after seventy-five per cent of the amount 
levied for the year is exhausted, where there are no funds in the 
treasury for the payment of the same, shall not be chargeable 
against the county, it will be impossible for any county to issue 
warrants in excess of the amount authorized by the statutes 
now in force without amending such statutes. 


3. Statutes: AMENDMENT: CONSTITUTIONALITY. An act not com- 
plete in itself, but clearly amendatory of a former statute to 
which it does not refer, is within the constitutional inhibition 
and void. (Smails v. White, 4 Neb., 353; Sovereign v. State, 7 1d., 
409.) 


4. County bonds: IssuE: SuBMISsION TO PEOPLE. The legisla- 
ture has authority to pass a Jaw to authorize the county board 
of any county of the state ‘‘to issue bonds of the county to an 
amount not exceeding three per cent of the assessed valuation 
of the county for the year 1890, and not exceeding the sum of 
$20,000, for the purpose of raising money to purchase grain to 
be planted and sown for the purpose of raising crops for the year 
1891, and for feeding teams used in raising said crops.’’ The 
question of issuing such bonds must be submitted to the people 
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in the mode provided in sections 27 and 28, art I, chap. 18, Com- 
piled Statutes, and they cannot be issued on a mere petition for 
the issuance thereof signed by a majority of the electors of the 
county. 


5. Special Legislation. Under sec. 15, art. 3, of the constitution 
no special law can be enacted where a general law can be made 
applicable. 


QU-ERE submitted by house of representatives. 
M. B. Reese, amicus curie. 


Church Howe, and ©. D. Shrader, for the constitution- 
ality of the propositions involved in the quere. 


Geo. H. Hastings, Attorney General, contra, 


MAXWELL, J. 


The following resolutions were, on the 3d day of March, 
1891, submitted by the honorable house of representatives 
to this court: 

“Wuergas, The constitutionality of house rol] No. 284 
is being seriously questioned on account of the form in 
which it is pending in the house, for the reasons as herein- 
after set forth: 

“ Resolved, That the said house rol] No. 284 be submit- 
ted to our honorable supreme court for an opinion as to 
constitutionality of said bill, with reference to the follow- 
ing questions : : 

“First—Can counties in this state be authorized and 
empowered to issue and draw warrants on the general fund 
of the county in excess of the amount now authorized by 
law, not to exceed ten per cent of the grand assessment 
roll of each of said counties, to purchase seed grain for the 
settlers, and provide for their immediate wants of food, 
fuel, and clothing, the sdme to be issued by the respective 
boards of supervisors of the several counties, or the county 
commissioners as the case may be; the said funds raised 
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by issnance of warrants upon the general fund herein pro- - 
vided to be issued under the provisions of an act entitled 
“A bill for an act for the relief of the people in the drouth- 
stricken district of Nebraska, to aid in feeding and cloth- 
ing said people, and to provide a method for the distribu- 
tion of the aid herein provided for the drouth-stricken 
inhabitants,” passed by the present session of the legisla— 
ture ? . 

“ Second—Wonld or would not the provisions of said 
bill be in violation of sec. 2, art. 12, of the constitution of 
the state of Nebraska, the same not having been submitted 
to the qualified electors of the said counties respectively, at 
an election called and authorized by law for such pur- 
pose ? 

“ Third—Can the board of any county of this state have 
authority to issue bonds of their respective counties to an 
amount not exceeding three per cent of the assessed valua- 
tion of the county for the year 1890, and not exceeding the 
sum of $20,000, for the purpose of raising money to purchase 
grain to be planted and some for the purpose of raising 
crops for the year 1891, and for feeding teams used in 
raising said crops, it being provided that such bonds shal] 
not issue unless a petition for the issuance thereof shall be 
first presented to said board signed by a majority of the 
electors of said county, as shown by the poll books of the 
general election of the year 1890? 

“Fourth—Would or would not the provisions of such 
act be in contravention of sec. 5, art. 9, of the constitution 
of the state of Nebraska?” 

The questions involved are of considerable importance, 
and some of them entirely new. 

In consequence of the great volume of business before 
the supreme court and the consequent inability of the 
judges to devote as much time to the examination of the 
questions as was desirable in the brief time allowed them 
for the consideration of the case, the court, therefore, 
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requested the Hon. M. B. Reese, a former judge of this 
court, to act as amicus curie, and, in connection with the 
attorney general, to examine the authorities bearing upon 
the questions submitted. Both gentlemen performed their 
labor in a thorough and careful manner, and thereby the 
court has been able to reach a conclusion much earlier than 
otherwise would have been the case. 

‘The first and second questions will be considered to- 
gether, 

Sec. 5, art. 9, of the constitution provides that “county 
authorities shall never assess taxes the aggregate of which 
shall exceed one and one-half dollars per one hundred 
dollars valuation, except for the payment of indebtedness 
existing at the adoption of this constitution, unless au- 
thorized by a vote of the people of the county.” The 
proper construction of this section was before this court in 
State v. Gosper County, 14 Neb., 22, and it was held that 
county commissioners could not levy taxes for the payment 
of county warrants in excess of the limit fixed by the con- 
stitution. The history of legislation relating to county 
warrants in this state is substantially as follows: “ Prior 
to the year 1859, county warrants were drawn in some of 
the counties without regard to the amount of the levy, and 
it was alleged greatly in excess of the legitimate claims 
against the county. In the latter year the legislature 
passed an act to require each warrant to show on its face 
the amount levied and appropriated to the fund upon 
which it was drawn and the amount already expended of 
such fund.” The act declared it to be unlawful for county 
commissioners to: issue warrants in excess of the amount 
levied by tax for the current year. This act continued in 
force until 1879, when the commissioners were restricted to 
fifty per cent of the levy, which, in 1881, was extended 
to seventy-five per cent, and it was further provided that, 
after the amount levied for the year was exhausted and 
there were no funds in the treasury for the payment of the 
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same, warrants drawn should not be chargeable against the 
county, but against the county board or any member 
thereof for the payment of the same. 

There are other provisions of statute requiring the 
county board to make estimates at the regular meeting in 
January of each year of the necessary expenses of the 
county during the ensuing year, the total of which shall 
in no instance exceed the amount of taxes authorized by 
law to be levied during that year. There is also a provis- 
ion for submitting to the voters of a county the question 
of issuing bonds for the payment of warrants or other in- 
debtedness where the ordinary revenue will not be sufficient 
for that purpose. 

It will be observed that the limitation in the constitu- 
tion as to the amount of taxes which may be levied in any 
one year is practically a prohibition of the issuing of any 
considerable number of warrants. In addition to this, in 
order to authorize the issuing of warrants for the purpose 
stated, it would be necessary to amend the several sections 
of the statute relating to warrants. 

Sec. 11, art. 3, of the constitution provides that “no law 
shall be amended unless the new act contains the section 
or sections so amended, and the section or sections so 
amended shall be repealed.” The proper construction of 
this section was before the court in Smails v, White, 4 
Neb., 353; and it was held that where an act was not 
complete in itself but is clearly amendatory of some 
former statute it is within the constitutional inhibition. 
This case was followed and approved in Sovereign v. State, 
7 Neb., 409, and other cases, and is the settled law of this 
state. 

Leaving out of view, therefore, the propriety of chang- 
ing laws which have existed for a third of a century for 
the protection of taxpayers, it was evident that if the law 
in relation to county warrants is changed so as to permit 
their being issued without restrictions heretofore named, 
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still the constitutional inhibition against the levy of taxes 
in excess of one aud one-half per cent is a prohibition 
upon the granting of relief by the issning of county war- 
rants. 

Second—The third and fourth questions will be con- 
sidered together. 

In considering the power which may be exercised by the 
legislature it is usual to consider those possessed by parlia- 
ment, after which to some extent our legislature has been 
modeled and the parliamentary common law applied. In 
speaking of parliament Coke says: “Its hath sovereign 
and uncontrolled authority in the making, confirming, en- 
larging, restraining, abrogating, repealing, reviving, and 
expounding of laws, concerning matters of all possible 
denominations, ecclesiastical or temporal, civil, military, 
maritime, or criminal.” (4 Inst., 36.) Judge Cooley, in his 
valuable work on Constitutional Limitations, says: “It is 
natural, also, that we should incline to measure the power of 
the legislative department in America by the power of the like 
department in Britain, and to concede without reflection 
that whatever the legislature of the country from which 
we derive our laws can do, may also be done by the de- 
partment created for the exercise of legislative authority 
in this country. But to guard against being misled by a 
comparison between the two, we must bear in mind the 
important distinction already pointed out, that with the 
parliament rests practically the sovereignty of the country 
so that it may exercise all the powers of the government 
if it wills so to do, while on the other hand the legislatures 
of the American states are not the sovereign authority, 
and though vested with the exercise of one branch of the 
sovereignty, they are nevertheless, in wielding it, hedged in 
all sides by important limitations, some of which are im- 
posed in express terms, and others by implications which are 
equally imperative.” (Constitutional Limitations [6th Ed.], 
102.) 
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In this state the powers of the government are divided 
into three departments, viz., the legislative, executive, and 
judicial. In creating a legislative department and confer- 
ring upon it the legislative power, the people must be 
understood to have conferred the full and complete power 
as it rests in, and may be exercised by, the sovereign power 
of any country, subject only to such restrictions as they 
may have seen fit to impose, and to the limitations which 
are contained in the constitution of the United States. 
The legislative department is not made a special agency 
for the exercise of specifically defined legislative powers, 
but is intrusted with the general authority to make laws at 
discretion. (Cooley’s Constitutional Limitations [6th Ed.], 
104.) In other words, the legislature has authority to pass 
laws at discretion, ‘provided such laws are within the con- 
stitutional inhibitions, and do not infringe upon the-rights 
of private individuals. 

We have been unable to find any provision of the con- " 
stitution which prevents the legislature from authorizing 
the electors of a county to vote bonds for the relief of 
the unfortunates within its borders. A great calamity fell 
upon a number of counties of this state last year by which 
a large part of all of the crops was destroyed and the 
people left in a suffering condition. The soil and climate 
are excellent, and with proper assistance the citizens of 
those counties will be able to cultivate their farms, raise 
crops, and add millions of dollars to the wealth of the 
counties and of the state. Without this aid many, per- 
haps a large portion of .the people of the counties named, 
will be unable to cultivate their farms and raise crops. It 
thus becomes,a matter of public concern, and the law may 
be sustained upon two grounds: first, as a matter designed 
for public benefit; and, second, as a police regulation to 
enable persons in straightened circumstances, who, without 
fault upon their part, have met with misfortune, and are 
thereby greatly impoverished, to start anew in the cultiva- 
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tion of their farms with a reasonable prospect of success; 
in other words, from being dependent to soon become able 
to provide for all their own wants. Each county must de- 
termine for itself whether aid is needed, and, if so, within 
the provisions of the act to what extent. 

Sec. 2, art. 12, of the constitution provides that dona- 
tions to works of internal improvement shall not be made 
unless a proposition so to do shall have been first submit- 
ted to the qualified electors thereof at an election by au- 
thority of law. Sec..5, art. 9, also prohibits the assessment 
of taxes which shall exceed one and a half dollars per hun- 
dred dollars valuation, unless authorized by a vote of the 
people of the county. In carrying out these provisions of 
the constitution, the legislature has provided as follows: 

“ The mode of submitting questions to the people, for any 
purpose authorized by law, shall be as follows: The whole 
question, including the sum desired to be raised, or the 
’ amount of the tax desired to be levied, or the rate per an- 
num, and the whole regulation, including the time of its 
taking effect, or having operation, if it be of a nature to 
be set forth, and the penalty of its violation, if there be 
one, is to be published for four weeks in some newspaper 
published in the county. If there be no such newspaper, 
the publication is to be made by being posted up in at least 
one of the most public places in each election precinct in 
the county, and in all cases the notices shall name the time 
when suoh question shall be voted upon, and the form in 
which the question shal] be taken, and a copy of the ques- 
tion submitted shall be posted up at each place of voting 
during the day of election. 

“Sec. 28. When the question submitted involves the 
borrowing or expenditure of money, or issuance of bonds, 
the proposition of the question must be accompanied by a 
provision to levy a tax annually for the payment of inter- 
est, if any, thereof, and no vote adopting the question pro- 
posed shall be valid unless it likewise adopt the amount of 
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tax to be levied to meet the liability incurred.” (Sections 
27 and 28, chap. 18, Compiled Statutes.) 

Sec. 15, art. 3, provides that “where a general law can 
be made applicable, no special law shall be enacted.” A 
general law is applicable in the case stated, and therefore 
a special law will be within the inhibition of the constitu- 
tion. Bonds must be issued therefore in pursuance of an 
election lawfully held. This has been the law of this state 
from its early history. There are many reasons for this. 
Where an election is duly called and advertised, the rea- 
sons for and against the proposition are discussed and con. 
sidered, and the electors vote upon such proposition as they 
may deem for their own and that of the county’s best 
interest. The election is open and public, and the friends 
and opponents of the measure meet upon common ground 
and by their votes register their preference for or opposi- 
tion to the proposition. None of these advantages, how- 
ever,inure in favor of merely signing the petition. In such 
case the petition is presented to a party who frequently, 
without due consideration, signs the same, or signs it under 
representations which he afterwards finds do not conform 
to the facts. Such a system, as an authority for incurring 
indebtedness or issuing bonds, is open to many objections 
and is within the clear inhibition of the constitution. We 
therefore hold that while a county may be authorized to 
issue its bonds within certain limits for the purpose indi- 
cated, yet the authority must be conferred by a vote of the 
electors at an election called and held in pursuance of law 
and not by petition. 


THE other judges concur. 
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Srave, EX REL. B. R. B. WEBER ET AL., V. WILLIAM 
Bays ET AL. 


[FiteD MarcH 10, 1891.] 


1, Liquors: LicznszE: APPEAL FROM REMONSTRANCE PENDING, 
Where a remonstrance against the issuance of a license to sell 
intoxicating drinks has been filed with the proper authorities 
and overruled, and an appeal taken to the district court, a 
license issued before such appeal is disposed of in such court 
should be revoked, and in a proper case a mandamus will be 
be issued to compel its revocation. 


2. Appeal held to have been taken in time. 
ORIGINAL application for mandamus. 
M. B. Reese, for relators. 

Pound & Burr, contra. 
Maxwett, J. 


This is an application for a mandamus to compel the 
defendauts, as trustees of the village of Valparaiso, to 
immediately assemble and cancel the license to sell intoxicat- 
ing drinks heretofore issued and delivered to John Holm- 
quist, against the issuing of which it is alleged a remon- 
strance was filed which was overruled, and the remonstrants 
thereupon appealed to the district court. To the petition 
the defendants filed the following answer : 

“The defendants, for answer to the petition of the plaint- 
iffs in the above entitled action, deny that the plaintiffs 
duly appealed from the decision of the defendants, as the 
board of trustees of the village of Valparaiso, overruling 
the remonstrance and granting license to said John Holm- 
quist to sell intoxicating liquors tn the village of Valpa- 
raiso; deny that it was the legal duty of these defendants 
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as trustees of said village to recall, cancel, and revoke said 
license; deny that they have refused so to do, and deny 
that prior to the bringing of this action, the plaintiffs de- 
manded of or requested these defendants that they should 
meet together and cancel, recall, and revoke said license; 
that immediately upon the plaintiffs giving notice of an 
appeal from their said decision and demanding a transcript 
of the proceedings as alleged in the petition, tlese defend- 
ants made outa transcript of said proceedings and fur- 
nished the same to the plaintiffs, who refused to accept the 
transcript, and informed these defendants that they did not 
wisli it, and that these defendauts did not issue said license 
until a considerable time thereafter, to-wit, on the 12th 
day of June, 1890; and that in about three days after the 
issuance of said license the plaintiffs called for and received 
said transcript, but did not file the same in the office of the 
clerk of the district court of Saunders county until the 1st 
day of July, 1890.” 

It is admitted that an appeal has been taken and is 
pending in the district court of Saunders county. There 
was a short delay in taking the appeal, from what cause 
does not appear, but not sufficient to defeat the rights of 
the remonstrants. It must be conceded that the traffic 
in intoxicating drinks is an evil. The law has therefore 
hedged it about with restrictions so that the evil may be 
reduced to the lowest possible limit. ‘The applicant, there- 
fore, must be a person of good moral character, and able 
to give a bond with approved sureties in the sum of $5,000. 
He must not keep a disorderly house nor furnish liquor to 
minors er drunkards, nor to any one in sufficient quanti- 
ties to produce intoxication, and he is liable for all dama- 
ges which the community or individuals may sustain from 
the traffic. The law also recognizes the fact that persons 
who apply for license may not be possessed of a good 
moral character, may not have heretofore obeyed the law 
in keeping an orderly house, or as to furnishing liquor to 
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drunkards or minors, or permitted the saloon or place of 
business to be a rendezvous for young men who, from social 
pleasure, are led into evil ways. The whole community, 
therefore, is interested in requiring applicants for license 
to sell intoxicating drinks to possess all the qualifications 
which the law designates, and that they shall perform all 
the obligations imposed by the same. The remonstrants, 
therefore, must be heard, and if an appeal is duly taken to 
the district court such appeal must be disposed of before 
the license can be issued. A peremptory writ is therefore 


AWARDED. 
THE other judges concur. 


SraTE, EX REL. B. R. B. WEBER ET AL., V. WILLIAM 
Bays ET AL. 


[FILED Marcu 10, 1891.] 
ORIGINAL application for mandamus, 
M. B. Reese, for relators. 
Pound & Burr, contra. 


MAaxweELL, J. 


This is an application for a mandamus to compel the 
defendants to revoke the license to sell intoxicating drinks 
granted to Otto Courkamp. 

The facts are substantially the same as in the case of 
State, ex rel. Weber et al., v. William Bays, ante, p. 514, to 
compel the revocation of the license of John Holmquist, 
and the same order will be entered. 

-A peremptory writ is 

AWARDED. 

THE other judges concur, 
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Security State Bank v. Raine. 


Security STATE Bank v. J. G. RAINE, 
[FILED Marc# 10, 1891.] 


Pleading : ACTION on CORPORATE SUBSCRIPTIONS. A banking or- 
ganization in Franklin county proposed to move to Grand Island 
and organize there with a capital stock of $125,000, and erect a © 
business house of a certain description on a lot designated, pro- 
vided that R. and other persons would subscribe $30,000 to the 
capital stock. $35,000 were, in fact, subscribed by R. and others. 
In au action by the bank against R., the facts were stated, to- 
gether with the contract of R. and others, and it was alleged that 
the bank had duly performed all the conditions on its part to be 
performed. Held, That the petition stated a cause of action 
against R. 


Error to the district court for Hall county. Tried be- 
low before Harrison, J. 


O. A. Abbott, for plaintiff in error. 
Thummel & Platt, contra, 
MAXWELL, J. 


The question presented in this case is the sufficiency of 
the petition. A demurrer thereto was sustaitied in the 
court below and the action dismissed. The petition is as 
follows: 

“The plaintiff complains of the defendant and alleges 
that it is a corporation duly organized, existing and doing 
business under the laws of the state of Nebraska, and has 
its principal office and place of business in the city of 
Grand Island, Nebraska; that heretofore, to-wit, on or 
about the lst day of March, A. D., 1889, the said John G. 
Raine, with other persons, entered into an agreement in 
writing between themselves, whereby, and by the terms 
whereof, they mutually agreed to and with each other to 
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organize a banking institution in the city of Grand Island, 
having a branch in the city of Franklin, in this state, and 
under and in conformity with the laws of the state of Ne- 
braska, and mutually agreed to and with each other to 
subscribe for and pay for the uses and purposes of the or- 
ganization, maintenance and carrying on said banking in- 
.stitution, the sums of money designated and set out in said 
contract, respectively, and in the manner therein stated. 
“That the said John G. Raine, by the style of J. G. 
Raine, subscribed said agreement and designated therein as 
the amount which he would pay the sum of $10,000, which 
said sum was payable as follows, to-wit: $5,000, being 
fifty per cent of the amount of his said subscription, on or - 
before the Ist day of May, A. D. 1889, and to pay there- 
after in five monthly payments the sum of $1,000 each, or, 
at his option, in lieu of said five payments of $1,000, or to 
pay the full sum of $5,000, being the residue of his said 
subscription, all on or before the 1st day of August, A. D, 
1889; a copy of said contract and subscription Jist is hereto 
attached and marked “Exhibit A,” and made a part of 
this petition; that afterwards, and prior to the 29th day of 
March, A. D. 1889, the subscribers above referred to, in 
pursuance of a notice, met at the office of O. B. Thomp- 
son, in the city of Grand Island, and duly organized 
themselves by the election of J. F. Zediker as president, 
and O. B. Thompson as secretary, and duly adopted and 
agreed upon articles of incorporation for the purpose of 
incorporating under the style and name of ‘The Security 
State Bank of Grand Island, Nebraska;’ that the articles 
of incorporation-then adopted, agreed upon, were after- 
wards, by the said John G. Raine et al., duly executed, ac- 
knowledged, and afterwards duly filed for record in the 
office of the county clerk of said Hall county according to 
the statutes of the state of Nebraska in such cases mace 
and provided; that the Security State Bank so organized 
as aforesaid is the same bank agreed to be organized and 
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referred to in said original subscription list, a, copy of 
which is hereto attached and marked ‘Exhibit A;’ that 
the said Security State Bank, the plaintiff herein, has duly 
performed all the conditions in said subscription list and 
agreement contained on its part to be kept and performed ; 
that the said John G. Raine, defendant, did not on the 1st 
day of May, A. D. 1889, pay the said amount of $5,000, 
being fifty per cent of the amount of said subscription as 
therein agreed, nor hath he yet paid the same or any part 
thereof, to the damage of said plaintiff.” 
The contract referred to in the petition is as follows: 
“Whereas, The stockholders of the First National 
Bank of Franklin, Nebraska (capital, $60,000), propose to 
discontinue said bank and to organize at Grand Island, 
Nebraska, a bank under the state laws, with a capital of 
$125,000, to be paid in cash, and to maintain at Franklin, 
Nebraska, a branch, as long as the same proves satisfactorily 
profitable; and 
“Whereas, Said new bank proposes, in case the citizens. 
of Hall county, Nebraska, will subscribe for $30,000 of 
the stock therein, to purchase lots opposite the opera house 
in Grand Island and erect thereon, during the year 1889, 
a building to cost not less than $25,000, to be 55x91 (or 
longer), three or four stories in height, with stone front on 
Locust street, and built substantially in accordance with 
the sketch prepared by H. F. Jul. Feurhman, architect: 
“Now, therefore, we, the undersigned, desiring to pro- 
mote so worthy an enterprise, and believing that the organ- 
izing of said bank and erecting of said building would be 
of great benefit to the interests of Grand Island and Hall 
county, and prove a profitable investment, do hereby sub- 
scribe the amount’ opposite our respective names to the 
capital stock of said proposed bank under the foregoing 
proposition and on the following conditions, to-wit : 
“ First—That said lots shall be turned over to said pro- 
posed bank at a valuation satisfactory to a majority of the 
undersigned. 
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“ Second—That should the stockholders in said National 
Bank, or any other proposed stockholders in the proposed 
new bank, turn in as payment for stock in the new bank 
any notes in lieu of cash, the same shall be guaranteed as 
to principal and at least 10 per cent interest in manner and 
form satisfactory to the majority of the undersigned. 

“Third—That the organization and management of said 
proposed bank shall likewise meet with the approval of a 
majority of the stock subscribed hereto, on a vote of said 
stock by itself at said organization meeting. 

“ Fourth—That the stock subscribed below shall be paid 
in as follows: Fifty per cent on or before May 1, 1889, 
and thereafter in five monthly payments of ten per cent 
each ; or in lieu of said last five payments, one payment 
of fifty per cent on or before August 1, 1889, at the option 
of the individual subscribers thereof.” 

This contract is signed by eleven persons, including the 
defendant, the aggregate of the subscriptions being $35,- 
000. It will thus be seen, if the statements of the petition 
are true, that the plaintiff bank was organized at Grand 
Island with a capital stock of $125,000, and undertook to 
erect a certain building on a certain lot in that city pro- 
vided the defendant with other persons would subscribe and 
pay into the stock of said bank the sum of $30,000. It 
does appear that $35,000 were subscribed, and so far as ap- 
pears such subscriptions were bona fide. All the coudi- 
tions, therefore, upon which the defendant had entered into 
the contract have been complied with, and apparently the 
bank is entitled to recover. If the defendant has a defense 
to the action he should set it up by answer. 

The judgment of .the district court ig reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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C. L. Forp er at. v. T. L. SreeLe ET AL, 
[FILED MarcH 10, 1891.) 


1. Conveyances: PAROoL PROMISE OF: ENFORCIBLE AFTER PART 
PERFORMANCE. In 1879 one F., being possessed of 120 acres of 
land in this state, proposed toa married daughter and her husband 
that if they would remove on to forty acres of the land, builda 
house thereon, and break up and cultivate the same, and pay 
the taxes, they could have the land. In pursuance of this 
promise the daughter and her husband moved upon the land, 
broke up and cultivated the same, and erected a house thereon, 
which is their home. In an actidn of ejectment by the father 
against the daughter and her husband the foregoing facts were 
pleaded as an equitable defense to the action, and the jury having 
returned a verdict in, favor of the daughter, held, tbat the ver- 
dict was sustained by the clear weight of evidence. 


2. 


Where a father makes a parol promise 
toa child to convey to him or her a tract of land if the latter 
will move on to the same, erect a house thereon, and break up - 
and cultivate the land, all of which is done in reliance upon the 
promise, equity will enforce the agreement. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


A. H. Babcock, and C. E. White, for plaintiffs in error, 
cited: Hunt v. Rousmaniere, 1 Pet. [U.S.], 1; Colson v. 
Thompson, 2 Wheat. [U. S.], 336; King v. Thompson, 9 
Pet. [U.S.], 204; Carr v. Durval, 14 Id.,77; Lee v. Dodge, 
5 Wall. [U. 8.], 808; Barr v. Lapsley,1 Wheat. [U.S.], 
151; Brashier v. Gratz, 6 Id., 528; Bank v. Hagner, 1 
Pet. [U. S.], 455; Eaton v. Eaton, 15 Wis., 284; Smith 
v. Wood, 12 Wis., 425; Jones v. Tyler, 6 Mich., 363; 
Nickerson v, Nickerson, 127 U.8., 668; Hennessy v. Wool- 
worth, 128 Id., 438. 


G. M. Humphrey, J. K. Goudy, and H. C. [indsay, contra, 
cited: Neale v. Neale, 9 Wall. [U.8.], 1; Dawson v. Mc- 
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Faddin, 22 Neb., 181; Pomeroy’s Spec. Per., 184-6; 
MeLain v. School Directors, 51 Pa. St., 196; Fairfield v. 
Barbour, 16 N. W. Rep. [Mich.], 230; Irwin v. Dyke, 1 N. 
E. Rep. [Ill.], 913; Story v. Black, 1 Pac. Rep. [Mont.], 1; 
Harvis v. Richey, 56 Pa. St., 398; Syler v. Eckhart, 1 Bin. 
[Pa.], 380; Freeman v, Same, 43 N. Y., 34; Guynn vo. 
McCauley, 32 Ark., 97; Hardesty v. Richardson, 22 Am. 
Rep., 57; Sowers v. Weaver, 84 Pa. St., 267; Welch v. 
Whelpley, 4 Am. St. Rep., 810. 


Maxwett, J. 


This action was brought by the plaintiffs against the 
defendants to recover possession of the following described 
premises situated in Pawnee county, to-wit: The east third 
of the north half of the north-west quarter, and the east 
third of the north half of the south half of the northwest 
quarter of section 5, township 3, range 9 east, containing 

_ about forty acres. 

It is alleged ihat the defendants, since the first day of 
March, 1886, have unlawfully kept and still keep the 
plaintiffs out of possession thereof, and of the rents and 
profits to the amount of $300. The defendants filed an 
answer to said petition, alleging that the legal estate the 
plaintiffs have in and to the above described premises is 
subject to the equitable estate the defendants have in said 
lands, deny that the plaintiffs are entitled to possession, and 
deny that they have kept and still keep plaintiffs out of 
the lawful possession thereof; and deny that defendants 
are liable for rents and profits to plaintiffs. 

They allege in their answer that the plaintiffs are the 
parents of the defendant Mary Steele, the wife of Thomas 
L. Steele; that on or about the Ist day of November, 1878, 
the plaintiffs, being the owners in fee of 120 acres of land, 
of which the above described land is a part, and being de- 
sirous of having these defendants live near them, entered 
into a parol agreement with said defendants to give to the 
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defendant Mary Steele the land described: in plaintiffs’ pe- 
tition, for and in consideration that the defendants should 
move from Illinois to Nebraska, settle upon, cultivate, and 
improve said land and make their home upon the same; 
that defendants, relying upon the promises of plaintiffs to 
give the said land to Mary Steele, and within a reasonable 
time to convey the same to her, in good faith complied with 
all the conditions and obligations of said agreement on 
their part to be performed; that on or about the 15th of 
November, 1878, defendants moved into the possession of 
said premises with full knowledge and consent of plaintiffs 
and at their request; that said defendants have held the 
same ever since and now reside thereon as their home; that 
while in possession they have made valuable and lasting 
improvements thereon to the value of $540; that said im- 
provements were made in good faith, relying upon the 
promises of the plaintiffs to give and convey the same to 
the defendant Mary Steele; that they have paid taxes on 
said land to the amount of $26. The prayer of the an- 
swer is for a conveyance of said lands, ete. 

The reply is a denial and answer in confession and 
avoidance. The issues were tried to a jury, which returned 
the following verdict: “We, the jury in this case, being 
duly impaneled and sworn, do find for the defendants, 
Thomas Steele and Mary Steele, and all the affirmative 
facts are true as stated in defendant’s answer.” 

A motion for a new trial was overruled and judgment 
was rendered on the verdict. 

The plaintiffs claim that the verdict is not sustained by 
the evidence. There is but little conflict in the testimony. 
Jt appears that in the year 1879, the plaintiffs, being pos- 
sessed of 120 acres of Jand in Pawnee county, proposed to 
the defendants that if they would remove to Nebraska and 
settle on the land in controversy, break up and improve 
the same, and build a house thereon for a home, they 
could have the land. There is some controversy in the 
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testimony as to whether or not there was a promise to 
niake a deed to the defendants, but all the witnesses agree 
that they were to have the use of the land free of charge, 
except the payment of taxes, and without limitation as to 
time. These conversations took place between parents and 
children, and no doubt the promises were made with the 
hope of enabling the defendants to obtain a comfortable 
home. Therefore, whether we take the testimony of the 
plaintiffs or the defendants, the effect is virtually the same. 
The defendants were to have the land, and a preponderance 
of the testimony, as well as the reason of the case, favors 
the proposition that they were to have a conveyance of the 
same. Such a promise, when acted upon, will be enforced 
by a court of equity. (Dawson v. McFadden, 22 Neb., 131; 
Neale v. Neale, 9 Wall., 1; Fairfield v. Barber, 16 N. W. 
Rep., 230; Irwin v. Dyke, 1 N. E. Rep., 913; Storey v. 
Black, 1 Pac. Rep., 7.) 

The verdict of the jury is clearly right and the judg- 
ment is 


AFFIRMED. 


THE other judges concur. 


J.S. Jonnson v. D. C. MILts, 
{FrLrep Marc 10, 1891.] 


Continuance: ABSENT WITNESSES. Where a motion for a con- 
* tinuance of a cause, made in the district court by a defendant 
on account of the absence of a co-defendant as a witness, is sup- 
ported by affidavit which sets out specifically what facts the wit- 

ness would testify to and that there was no other person by 
whom the facts could be proven, and it appearing that the 
testimony is material under the issues, that diligence has been 
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used to obtain it iu time for the trial,and that such testimony 
can be procured hy the next succeeding term of court, held, that 
the continuance should be granted. 


Error to the district court for Nuckolls county. Tried 
below before Morris, J.. 


Thomas C. Munger (C. F. McGrew with him), for 
plaintiff in error, cited: Williams v. State, 6 Neb., 338; 
Johnson v. Dinsmore, 11 Id., 394. 


S. A, Searle, and C. 8. Johnson, contra, 


Norval, J. 


This action was brought in the court below by Daniel 
C. Mills, against D. H. McCall and Jacob S. Johnson, to 
recover damages for an alleged breach of contract. 

The petition alleges in substance that the plaintiff sold 
‘ to the defendants in May, 1887, all the wool then grow- 
ing upon his flock of 450 sheep for the sum of twenty 
cents per pound, said wool when sheared to be delivered at 
the railroad station in Angus, Nuckolls county, between 
the 15th day of June, 1887, and July 1 of the same 
year, upon plaintiff notifying the defendants that the same 
was ready for delivery; that the defendants agreed to 
name the time they would receive the wool between said 
dates; that the defendants paid the plaintiff upon said 
contract the sum of $25 and agreed to pay the remainder 
of the purchase price when the wool was delivered; that 
the plaintiff delivered the wool within the time and at the 
place agreed upon; but the defendants neglected and re- 
fused to receive and pay for the same, and that the plaintiff 
in consequence thereof has sustained damages in the sum 
of $600. 

The defendants answered admitting the contract, except- 
ing the time of delivery, which they aver was to be upon 

the 15th day of June, unless the plaintiff notified the de- 
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fendants to the contrary previous to that date, and that 
they had the option of taking the wool then or by June 
22d; that ihe defendants were at Angus on June 15th, 
ready, able, and willing to receive and pay for the wool, 
but the plaintiff could not and did not deliver any of the 
wool then or by June 22d. 

The plaintiff replied denying the allegations of the an- 
swer. 

Judgment was rendered for the plaintiff for the sum of 
$572.88. A motion for a new trial was made by the de- 
fendant Jacob 8. Johnson, which was overruled. 

The petition in error contains but two assignments of 
error: first, that the court erred in not granting the motion 
of the defendant Johnson for a continuance; and, second, 
that the court erred in overruling the motion for a new 
trial. 

Prior to the trial the defendant Johnson presented to the 
court a motion for a continuance, supported by his own af- 
fidavit. The continuance was asked to procure the testi- 
mony of his co-defendant D. H. McCall. The affidavit 
states in substance that McCall formerly resided in this 
state, but now resides at Topeka, Kansas; that affiant went 
to said place to see him about appearing at the trial asa 
witness, and that he promised to appear, but for some 
cause unknown to affiant he has failed to do so. That 
McCall would testify that the plaintiff agreed, and it was 
a part of the contract of purchase of the wool, that the 
plaintiff was to deliver the wool on the 15th day of June, 
1887, unless otherwise notified by the defendants to deliver 
at a date not later than the 22d of said month. That-the 
defendants were present at the place agreed upon, at the 
time stated, to receive the wool, but that the plaintiff failed 
to deliver any part thereof, and that the plaintiff had not 
sheared his sheep and was unable to deliver the wool as 
agreed. Affiant further says that the statements contained 
in his affidavit are true; that he knows of no other witness 
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by whom he can prove the same, and that he expects to 
procure the testimony of the witness by the next term of 
court, and cannot be ready for trial before that time. 

If the statements contained in the affidavit are true, 
which, for the purposes of the question now presented, 
must be so regarded, the testimony of the absent witness 
would have shown that there was uo breach of the con- 
tract on the part of the defendants, but that they were 
ready to accept the wool at the time and place named in 
the contract, and that the plaintiff failed to make the de- 
livery as agreed. The materiality of the testimony of the 
absent witness is obvious. It appears that no other wit- 
nesses were known by whom the facts could be proven, 
and that the testimony of McCall could not be procured 
at the term of court at which the case was tried, but could 
be procured by the next succeeding term, The witness 
resided out of the state and his attendance could not be 
compelled by the process of the court. The issuing of a 
subpeena would have been unavailing. True, his depo- 
sition could have been taken, but Johnson had a right to 
rely upon the promise of his co-defendant that he would 
be present and testify at the trial. Johnson made a per- 
sonal trip to Topeka, the home of the witness, to procure 
his attendance. Sufficient grounds were shown and rea- 
sonable diligence was used by Johnson to entitle him to a 
continuance of the case. 

As the judgment must be reversed for the refusal to 
grant the motion for a continuance, it is not deemed neces- 
sary to notice the other assignment of error. 

Judgment reversed and a new trial ordered. 


REVERSED AND REMANDED, 


THE other judges concur 
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McCauui & Co. v. F. H. Peter. 


[FILED Magcn 10, 1891.] 


Error io the district court for Nuckolls county. Tried 
below before Morais, J. 


Thos. C. Munger, and C. F. McGrew, for plaintiff in 


error. 
S. A. Searle, and C. 8. Johnson, contra, 
Norvat, J. 


The record in this case presents the same question of law 
for determination as in the case of Johnson v. Iiills, ante, 
p- 524, decided herewith. For the reasons stated in the 
opinion in that case, the judgment of the lower court is 
reversed and a new trial granted. 


REVERSED AND REMANDED, 


THE other judges concur. 


Rosert LEWIS, APPELLANT, V. HARRIET LEWIS ET 
AL., APPELLEES, 


{Fr.ep Marcw# 10, 1891.] 


1. Judgment: CANCELLATION: BURDEN oF PRooF. In an action 
by ajudgment debtor to cancel a judgment obtained against 
him on the ground of payment, the burden is upon him to 
prove that the judgment has been paid. 


2. The evidence in the case sustains the findings of the district 
court. 
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APPEAL from the district court for Platte county. 
Heard below before MARSHALL, J. 


McAllister & Cornelius for appellant, cited: Hillerbrand 
v. Nibbelink, 6 N. W. Rep., 861. 


Norvat, J. 


Harriet Lewis, on June 29, 1887, recovered a judgment 
against Robert Lewis before a justice of the peace of Platte 
county, for the sum of $130 debt and cost of suit taxed 
at $21.70, On the 25th day of April, 1888, an execution 
was issued on the judgment, and placed in the hands of 
Daniel Mock, a constable, who levied the same’ upon per- 
sonal property owned by Robert Lewis. 

Shortly thereafter the plaintiff in error commenced this 
suit in the district court to enjoin the sale of the property 
_ taken under the execution, and to cancel the judgment, al- 
leging in his petition that the judgment had been paid and 
that the full amount of the costs had been tendered to the | 
constable. 

The answer admits the recovery of the judgment, the 
issue and levy of the execution, and denies payment and 
tender of costs. Upon the hearing the petition was dis- 
missed. 

The sole question involved is one of fact. Harriet 
Lewis is the mother of the plaintiff in error, and at the 
time of the trial was eighty-four years old. In September, 
after she obtained the judgment against her son in the jus- 
tice court, Robert went to see his mother, and proposed 
to take her to his home und support her. This she con- 
sented to. During the fall he built a small house, twelve 
feet square, consisting of one room, on his land, near his 
house, and the old lady went there to live. The building 
cost from $50 to $75. He bought her an old stove for $10 
and provided her with some other furniture. 

34 
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The plaintiff testified that it was agreed between the 
parties that the cost of the house and his outlays for her 
living should be applied on the judgment. How long she 
resided with the son, and the amount of money paid out 
in supplying her wants, does not appear. 

On the trial the plaintiff introduced a receipt signed by 
his motlier, acknowledging satisfaction of the judgment. 

Mrs. Lewis testified that Robert asked her to come and 
live with him, that the reason the house was built was, be- 
cause her son’s wife did not like her very well, and was 
not willing that the witness should live with her in the 
same house; that Robert never told her he would build the 
house and furnish it for what he was owing her. Mrs. 
Lewis admits signing the receipt at her son’s request, be- 
fore Squire Lamb, but states she did not know its contents, 
but supposed it was a letter. She further testified that the 
paper was not read to her and nothing was said about the 
judgment. She appears to be unable to read or write and 
signed her name to the receipt with a mark, 

Squire Lamb testified that it was not read before it was 
signed, 

The testimony introduced by the plaintiff shows that he 
has never paid or tendered payment of any part of the 
judgment for costs obtained against him. He therefore 
was not entitled to enjoin the execution issued on the judg- 
ment, even though he had paid the remainder of the judg- 
ment. But we think there was abundant testimony before 
the court below to show that it was not the intention of 
the parties that the son was to charge for his outlays in 
building the house and furnishing support for his aged 
mother. The burden was upon the plaintiff to establish 
that he had paid the judgment. The court below saw and ~ 
heard the witnesses, and was therefore better able than we to 
weigh the conflicting evidence and draw the proper conclu- 


sions therefrom. The judgment is 
AFFIRMED. 


THE other judges concur. 
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Ep. HersuiseR v. W. E. Hieman & Co. 
[FILep Markcx 10, 1891.] 


Insolvency : PREFERENCE OF CREDITORS NOT AN ASSIGNMENT. 
An insolvent debtor, being pressed by several of his creditors 
for security, executed in good faith, to each of certain creditors, 
a chattel mortgage on all his property, each to secure a bona fide 
debt. The mortgages were in the usual form, and made to each 
creditor direct. The preferred creditors were not to prorate, 
but the mortgages were given priority in the order in which 
they were drawn. The mortgagees took possession of the mort- 
gaged goods, and subsequently the sheriff levied thereon several 
writs of attachments sued out by unsecured creditors, The 
property was then replevied from the officer by one of the mort- 
gagees. Held, That the mortgages were not void on account of 
preference, and that the transaction did not constitute an as- 
signment for the benefit of creditors within the meaning of the 
assignment laws of the state. 


Error to the district court for Holt county. Tried be- 
low before Norais, J. 


A. E. Rice, and H. M. Uttley, for plaintiff in error, 
cited: Preston v. Spaulding, 10 N. E. Rep., 903; Winner 
v. Hoyt, 28 N. W. Rep., 380; Prout v. Vaughn, 52 Vt., 
457; Miners’ Bank App., 57 Pa. St., 199; Richmond v. 
Mills, 11 8. W. Rep., 960; Bonns v. Carter, 22 Neb., 518; 
Kellogg v. Richardson, 19 Fed. Rep., 70. 


M. F. Harrington, contra, cited: Grimes v. Farrington, 
19 Neb., 45; Bonns v. Carter, 20 Id., 575; Davis v. Scott, 


22 Id., 157. 
Norvat, J. 


The defendants in error brought an action in replevin 
in the district court of Holt county against the plaintiff 
in error to recover the possession of astock of merchandise 
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which Hershiser, as sheriff, had levied upon, as the prop- 
erty of one L. H. Boylan, to satisfy five writs of attach- 
ment, 

L. H. Boylan, on the 17th day of August, 1887, was 
engaged in the mercantile business at Stuart, Holt county, 
and being pressed by his creditors he secured twelve of 
them, the others he failed to secure. Notes were given by 
Boylan to the following creditors for the amounts named: 


Kimberley & Wilson......... Bvoescasaclbeeteedecsscs $325 91 
George Bowring .........c.cssssscecesssssssesccsoreceses 200 00 
C. Shankbey & Co........scsccssecevessscescnseeceeees 200 00 
Tollerton & Stetson Co.......c0csscesssesececncseessees 329 64 
J. Feldhenheimer ..........c.ccccecsescssensceescesenees 200 00 
Wes Hy nian 8h Co axa iscabs vendndenntvessienesaeweanss 500 00 
L. A. Shankland & Co.........cssseccnscsecsesnssceees 329 00 
Peavey: B08.) s:dyiceis cntecn asidudewesanteinavageseuavwdds 84 00 
HA, i BOY lat se; sev savencsaneteosdvsaieeicruswinvessiacee 400 U0 
FA He Stetson cose cicks ta edeccerstdcdeeseaccseveasgvecede 24 30 
Van Kirwih & Floyd ...........cccsssesscesstcnsorees 100 00 
J. & E. B. Friend Importing Co.............ceseseee 92 89 


Each of the above named creditors received a note for the 
full amount due him, except the defendants in error W. E. 
Higman & Co., whose note represented one-half of the 
indebtedness to that firm. Two chattel mortgages were 
made on the entire stock of goods, each securing six of the 
notes, and in which each creditor and the amount due him 
was named. On the same day the mortgages were filed 
for record, and the mortgagees took immediate possession 
of the property. 

On August 18 these mortgages were released and with- 
drawn from the files and separate mortgages in the usual 
form were given upon the same goods to secure each note. 
The creditors were given priority in the order named above. 
The mortgagees retained possession of the property until 
the sheriff levied the writs of attachment at the suits of 


Vou. 31) = JANUARY TERM, 1891. 533 


Hershiser v. Higman, 


some of the unsecured creditors. The notes secured by 
the mortgages amounted to $2,785.74, and the entire stock 
of goods was worth from $3,300 to $4,000. 

The testimony shows that Boylan was insolvent and 
that the mortgages covered all his property, including that 
which was exempt by law. 

The cause was tried to a jury, which found a verdict for 
the plaintiffs for the possession of the property, and as~ 
sessed their damages at one cent. A motion for a new trial 
was overruled, and judgment rendered on the verdict. The 
defendant brings the case here on error. 

It fully appears that the mortgages were given to secure 
bona fide debts of the mortgagor, and without any fraudu- 
lent purpose. This court in numerous cases has held that 
it is competent for a debtor to secure one or more creditors 
to the exclusion of others, where the transaction is not 
tainted with any fraudulent intent. (Nelson v. Garey, 15 
Neb., 531; Bierbower v. Polk, 17 Id., 268; Grimes v. 
. Farrington, 19 Id., 44; Davis v. Scott, 22 Id., 154; Ward 
v. Parlin, 30 Id., 376.) : 

The fact that Boylan was insolvent does not affect his 
right to secure a part of his creditors. They were press- 
ing him for security, and in obedience to their demands the 
mortgages were executed for the sole purpose of securing 
the debts he justly owed them. Nor are the mortgages 
invalidated because they covered all the assets of the 
mortgagor. ‘True, the value of the property exceeded the 
amount of the debts secured, but we do not think, under 
the circumstances of the case, that the excess was so great 
as to make the mortgages fraudulent as to his unsecured 
ereditors. Considerable margin should be allowed for 
costs and expenses. Besides, property like that in contro- 
versy seldom, if ever, brings at forced sale its full value. 

Some of the provisions of our assignment law havea 
bearing upon the question involved herein. Sections 42 
and 43 of that law are as follows: 
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“Sec, 42. If a person, being insolvent or in contempla- 
tion of insolvency, within thirty days before the making 
of any assignment, makes a sale, assignment, transfer, or 
other conveyance of any description of any part of his 
property to a person who then has reasonable cause to be- 
lieve him to be insolvent or in contemplation of insolvency, 
and that such sale, assignment, transfer, or other convey- 
ance is made with a view to prevent the property from 
coming to his assignee in insolvency, or to prevent the 
same from being distributed under the laws relating to in- 
solvency, or to defeat the object of, or in any way to im- 
pair, hinder, impede, or delay the operation and effect of, 
or to evade any of said provisions, the-sale, assignment, 
transfer, or conveyance shall be void, and the assignee may 
recover the property or the assets of the insolvent, And 
if such sale, assignment, transfer, or conveyance is not 
made in the usual and: ordinary course of business of the 
dehtor, that fact shall be prima facie evidence of such cause 
of belief. 

“Sec. 43. If a person, being insolvent, or in contempla- 
tion of insolvency, within thirty days before the making 
of the assignment, with a view to give a preference to a 
creditor, or person who has a claim against him, procures 
any part of his property to be attached, sequestered, or 
seized on execution, or makes any payment, pledge, assign- 
ment, transfer, or conveyance of any part of his property, 
either directly or indirectly, absolutely or conditionally, 
the person receiving such payment, pledge, assignment, 
transfer, or conveyance, or to be benefited thereby, having 
reasonable cause to believe such person is insolvent, or in 
contemplation of insolvency, and that such payment, 
pledge, assignment, or conveyance is made in fraud of the 
laws relating to insolvency, the same shall be void, and the 
assignee may recover the property, or the value of it, from 
the person so receiving it or so to be benefited.” 

The above provisions do not in any manner affect mort- 
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gages given to preferred creditors more than thirty days: 
before the making of an assignment, but such mortgages 
are valid unless followed by an assignment within thirty 
days after the same are given. But the provisions of sec- 
tions 42 and 43 must be construed in connection with those 
of section 44 of the same act, which provides that ‘“ Noth- 
ing in this act contained shall be construed so as to prevent 
any debtor from paying or securing to be paid any debt. 
not exceeding the sum of one hundred dollars, for clerks” 
or servants’ wages, or from paying or securing any debt. 
which shall have been created within nine months prior to 
the date of such payment or securing, or to affect any 
mortgage or security made in good faith to secure any debt. 
or liability created simultaneously with such mortgage or 
security, provided any such mortgage shall be filed for 
record in the proper office within thirty days from its 
date.” 

It will be observed that a chattel mortgage given to se- 
cure any debt mentioned in the last quoted section is not. 
invalid, although the same was given less than thirty days 
prior to the making of an assignment, provided the mort- 
gage is filed for record within thirty days from its date. 

The three sections quoted are the only ones on the stat- 
ute books which prohibit debtors from preferring creditors, 
excepting section 29 of the assignment law. The first sub- 
division of this section provide that “Every such assign- 
ment shall be void against the creditors of the assignor if it 
gives a preference of one debt or class of debts over an- 
other, except a preference to any person of not more than 
$100 for labor or wages.” 

The purpose and object of the law-making body in en- 
acting the assignment law was to secure an equitable dis- 
tribution of the property of an insolvent debtor among alt 
his creditors in case he makes an assignment. For that 
purpose sec. 29 was passed, prohibiting an assignor from 
preferring his creditors, | We suppose where a debtor gives 
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a mortgage to secure any indebtedness referred to in sec- 
tion 44, at or about the time of his making an assignment 
and asa part of the same transaction, that the mortgage 
would be invalid. 

It is claimed that the mortgages, being made at the same 
time, covering all of Boyland’s property, make the trans- 
action a voluntary assignment for the benefit of creditors, 
within the meaning of the assignment law, and void on 
account of preference. Did the giving of the chattel 
mortgages, under the circumstances already stated, constitute 
an assignment within the spirit of the assignment law? 
This question was answered in the negative in Davis v. 
Scott, 22 Neb., 154. In that case R. N. Townsend gave 
seven chattel mortgages on the same day to as many cred- 
itors to secure bona fide debts. They were filed for record, 
and on the next day the sheriff levied attachments upon 
the mortgaged -goods as the property of Townsend & Co. 
The assignee of the mortgages soon thereafter brought re- 
plevin and obtained’ possession of the goods. The court 
in the syllabus says: “A debtor has the right to prefer his 
creditors and to pay or secure those preferred. The exe- 
cution of chattel mortgages to preferred creditors, if made 
in good faith to secure bona fide debts, even if made toa 
considerable number of such creditors at or about the same 
time—no trust being created—will not constitute an as- 
signment for the benefit of creditors, if not so intended.” 

The same case was again before the court and the mort- 
gages were sustained (27 Neb., 642). 

The mortgages in the case at bar were not intended as 
an assignment. Boylan transferred his property by mort- 
gages to his creditors direct to secure bona fide debts. No 
trust was created and the creditors were not to prorate. 
The same firm of attorneys represented the preferred cred- 
itors in taking the mortgages, and the goods being deliv- 
ered to the attorneys was in contemplation of law a deliv- 
ery to the mortgagees, 
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In Gage v. Parry, 69 Ia., 605, an insolvent firm, with 
the bona fide intention of securing particular creditors, 
executed three several chattel mortgages to three creditors, 
respectively, upon their entire stock of. merchandise. At 
the same time the firm assigned all their book accounts to 
a fourth creditor. Subsequently on the same day they 
concluded to and did make a general assignment. The 
mortgages covered all the property of the firm excepting 
the book accounts. It was held that the executing of the 
mortgages and the assigning of the accounts did not ope- 
rate as an assignment for the benefit of creditors and that 
the mortgages were valid. 

In Menzesheimer v. Kennedy, 75 Wis., 411, an insolvent 
debtor executed two chattel mortgages, one to each of two 
creditors, on substantially all his property, not exempt, to 
secure the amount of his indebtedness tothem. Two days 
later the mortgagees took possession of the property and 
the same was subsequently seized by the sheriff by virtue 
of several writs of attachment issued in actions brought 
by other creditors. It was held that the mortgages did 
not constitute a voluntary assignment, and were valid. 

To a similar effect are Carter v. Rewey, 62 Wis., 552; 
Hoey v. Pierron, 67 Id., 262; Chicago Coffin Co. v. Max- 
well, 70 Id., 282; Ingram v. Osborne, Id., 195 ; Fecheimer v. 
Robertson, 13 S. W. Rep., 423; Farwell v. Harvard, 26 
Ta., 381; Kohn »v. Clement; 12 N. W. Rep. [Ia.], 550; 
Cadwell’s Bank v, Crittenden; 23 Id. 646; Waterman »v. 
Silberberg, 2 S. W. [Tex.], 578; Tootle v. Coldwell, 30 
Kan., 125; Doremus v. O’ Harra, 1 O.8t., 45; Atkinson v. 
Tomlinson, Id., 241; and Natl. Bank v. Sprague, 20 N. J. 
Kq., 28. 

The case of Bonns v. Carter, 20 Neb., 566, is cited by 
the plaintiff in error. The facts in the case at bar do not 
bring it within the principles of that decision. In that 
case the debtor executed a chattel mortgage on his stock of 
merchandise to Bouns as trustee for seven creditors of the 
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mortgagor. The mortgage authorized the trustee to take 
immediate possession of the goods, sell the property, and 
apply the proceeds to the payment of the preferred cred- 
itors pro ratu. The mortgage was held to be an assign- 
ment for the benefit of creditors, and void on account of 
preference. The decision was placed upon the ground that 
a trust was created by the mortgage. That element is ab- 
sent in this case. 

Another case cited in brief of plaintiff in error is Win- 
ner v. Hoyt, 66 Wis., 227; 28 N. W. Rep., 380. There 
the debtors, as one transaction, transferred al] their prop- 
erty not exempt, by means of six chattel mortgages and 
five assignments, to secure certain creditors. One of the 
mortgages and one of the assignments were made to one 
Frank M. Hoyt to secure an indebtedness of the mortga- 
gors to the Wisconsin Marine & Fire Insurance Company 
Bank. The instruments were made with the understand- 
ing that Hoyt, for himself and as trustee for the other 
creditors, should take immediate posssession of the prop- 
erty, convert it into money, and divide the same pro rata 
among the preferred creditors. If there was anything left 
after paying the claims it was to go to the unsecured cred- 
itors. It was held that the instruments should be con- 
strued together, and when thus construed the transaction 
was in effect a voluntary assignment. In the present case 
the creditors were not to prorate, and a mortgage was 
made direct to each creditor. No trust was created. In 
these material respects this case differs from Winner v. 
Hoyt. 'That case has been distinguished by the supreme 
court of Wisconsin in the opinions rendered in some of the 
cases cited above. 

In Preston v. Spalding, 10 N. E. Rep. [IIl.], 903, was 
one in which an insolvent firm, on the same day that it 
made an assignment for the benefit of its creditors, pre- 
ferred certain of its creditors by giving judgment notes. 
The making and delivery of the notes aud the preparing 
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of the assignment were carried on at the same time. The 
notes were delivered, judgments rendered, and executions 
levied before the deed of assignment was filed for record. 
It was held that the judgments were preferences, within 
the meaning of the assignment law of Illinois, which de- 
clares that all preferences in any assignment shall be void. 
We do not question the soundness of that decision. Such 
a transaction would be void under our statute. In the pres- 
ent case the facts differ so materially from those in Preston 
v. Spaulding as to take it out of the rule therein an- 
nounced. 

In each of the cases of Richmond v. Mississippi Mills, 
11 S. W. Rep., 960, and Appeal of Miners’ Natl. Bank, 
57 Pa. St., 193, the property was conveyed to a trustee to 
sell and with the proceeds to pay certain preferred cred- 
itors. These cases are directly in line with the decision in 
Bonns v. Carter. 

In the present case the evidence conclusively shows that 
the mortgages were made in good faith to secure actual 
debts of the mortgagor. No fact or circumstance is dis- 
closed by the record which tends in the least degree to im- 
peach the good faith of Boylan or the preferred creditors. 
The mortgages were in the usual form. No trust was cre- 
ated. We therefore conclude that the mortgages did not 
constitute an assignment for the benefit of creditors. 

The judgment of the district court is 


q 


AFFIRMED, 


Tue other judges concur, 
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ALEXANDER Grim v. I. N. Roprnson. 
[FILED Marcu 17, 1891.] 


1. Recaption. A person having lost several small articles of prop- 
erty, which were carried away by a minor child of a neighbor, 
went to the house of his parents, and the wife and mother, in 
the absence of the husband and father, permitted him to search 
the premises. Held, That if such consent was given the party 
had a right to search the house for his lost property. 


2. Instructions to the jury should state the law applicable to the 
issues correctly, and should submit all questions of fact arising 
in the case. (Maxwell, Pl. & Pr., p. 431). 


Error to the district court for Butler county. Tried 
below before Post, J. 


Hampton & McAllister, for plaintiff in error, cited : 
Cooley, Torts, 52; IcPherson v.. Wiswell, 26 N. W. Rep., 
916; Maxwell, Pl. & Pr., 481; Omaha Horse Ry. Co, v. 
Doolittle, 7 Neb., 486. 


Matt. Miller, contra. 


Coss, Cu. J. 


The defendant in error brought his suit in the district 
court of said county, and in his petition alleged: “ That in 
the month of June, 1888, he was living in Ulysses, Butler 
county, Nebraska, and was occupying as a residence for 
himself and family, at that time, a house situated on lot 
No. , in block No. , in said town, county, and 
state, of which house he was in legal possession during all 
of that time. , 

“92, That the defendant herein, on the 4th day of said 
month and year, unlawfully and forcibly entered into 
plaintiff’s said dwelling house under pretense of searching 
for goods stolen, and after entering the dwelling of plaint- 
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iff at a time when plaintiff was absent from home, and at 
a time when plaintiff’s wife was about to be confined, de- 
fendant boisterously, defiantly and in an insulting manner, 
said to plaintiff’s wife: ‘I came here after those things of 
mine, a lot of things you people stole.’ 

“3, Defendant then went upstairs in said dwelling, and 
searched said upstairs apartments. After making such 
search upstairs, he came down stairs, went into the bed- 
rooms, took the bed-clothes off the bed, threw them on the 
floor, also took the feather beds off the bed, tramping over 
same with his muddy feet, and at the same time stating 
that he was after his things and that he was going to have 
them, whereupon plaintiff’s wife ordered him to go out of 
the house. Defendant defiantly and boisterously answered, 
‘TI will go when I get ready.’ 

“4, That defendant unlawfully, unreasonably, and mali- 
ciously searched plaintiff’s said dwelling house without a 
warrant and without any just and probable cause or ex- 
cuse for such search, by means whereof plaintiff and his 
family were disturbed in their dwelling, plaintiff’s wife un- 
duly and harshly treated, and he greatly injured in his 
good name and credit and brought into public scandal, in- 
famy, and disgrace, whereby plaintiff has been damaged in 
the sum of five thousand dollars ($5,000). The plaintiff 
therefore prays judgment against defendant in the sum of 
five thousand dollars ($5,000) and costs of suit.” 

The defendant answered denying each and every allega- 
tion except as expressly admitted. He admitted plaintiffs 
possession of the premises and that he was occupying the 
same asa residence. Admits that he went on the premises 
to look for stolen property. Alleges that his search of the 
premises was madewith the consent of plaintiff’s wife who 
was then in control. That the search was made by virtue 
of this permission and consent; also charges that he had a 
search warrant in his possession at the time of the search, 
This is al] denied in plaintiff’s reply. 
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There was a trial to a jury with a verdict for the plaint- 
iff for $190. The defendant’s motion for a new trial hav- 
ing been overruled, judgment for that amount was entered, 
and the case comes here on the following assignments of 
error: 

I. The court erred in overruling the motion for a new 
trial. 

II. In giving instructions, of its own motion, No. 1. 

III. In refusing instructions, asked by defendant, No. 1. 

IV. In refusing to set the verdict aside on the ground 
“that it is not sustained by sufficient evidence.” 

VY. In admitting certain evidence, in answer to certain 
questions, No. 3, p. 5, of the bill of exceptions. 

VI. In admitting certain evidence in answer to certain 
questions, No. 4, p. 15, of the bill of exceptions. 

The evidence transmitted in the bill of exceptions shows 
that the plaintiff in error, having lost articles of property, 
of small value, had good reason to believe some member 
of the defendant in error’s household, a minor child, had 
taken and had possession of them. With this well- 
grounded belief he procured a search warrant, which was 
neither served nor exposed, and going to the defendant’s 
house, in his absence, was permitted by the wife, Mrs. 
Robinson, to look over the premises for the property, some 
of which he found, until he inquired the way into the 
cellar, and upstairs, to the upper floor of the dwelling, 
when she ordered him to leave the house, which he im- 
mediately did. At the trial, the court, of its own motion, 
charged the jury “that the plaintiff’s wife had no author- 
ity to give the defendant license to search the plaintiff’s 
house in his absence, and if they found that the defendant 
entered and searched the house in the manner charged, the 

’ plaintiff would recover, at least nominal damages.”* This 
instruction, in view of the evidence, was not judicious. A 
party has a right to peaceably enter upon the premises of 
another to rescue his property. This axiom is laid down 
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in Cooley’s treatise On Torts, page 52, and is not to be 
disputed. The wife had likewise authority to grant the 
permission in the absence of her husband. It was not 
only her privilege, but her moral duty to do so. The in- 
struction was therefore erroneous, in substance, for what 
it charged improperly, and was equally injudicious far 
what it omitted to charge, that the defendant had a right 
to go in a peaceable manner upon the plaintiff’s premises 
to search for his property. It further violates an import- 
ant rule that, while it should have stated the law applica- 
ble to the issues and testimony correctly, it should also 
have submitted all the questions of fact arising in the case. 
(Maxwell, Pl. & Pr., p. 431.) 

The first and second errors assigned are fully sustained, 
and as on those points the decision of the district court 
will be reversed, the others will not be further considered. 

The judgment of the court below is reversed, and the 
cause is remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED, 


TuE other judges concur. 


St. Louis Wroveut Iron Ran@e Co. ET AL., APPEL- 
LEES, v. MAx MEYER ET AL., APPELLANTS, 


[FILED Marca 17, 1891.] 


Insolvency: CERTAIN CREDITORS MADE TRUSTEES FOR ALL. B. 
was a restaurateur, at Omaha, in failing circumstances, who 
called his creditors together, the plaintiffs and defendants, who 
agreed that the property of B. should be taken in charge, in 
trust, to secure equally all of the creditors, designating M. and 
A., two of the creditors, as agents and trustees, who took pos- 
session of the property and caused to be executed, first toM. and 
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next to A., and thereafter in priority according to the greater 
amounts due to each creditor, a series of chattel mortgages by B. 
The property was sold at public auction under the mortgages of 
M. and A., and the proceeds distributed accordingly, leaving the 
claims of others unpaid. In an action by the other creditors 
against M. and A. for an equal distribution, held, that M. and 
A. were trustees and agents for all the creditors and the proceeds 
of the sale be paid to the several creditors, pro rata according to 
their respective claims. 


APEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Charles Ogden, and Breckinridge & Breckinridge, for 
appellants, cited: Bonns v. Carter, 20 Neb., 566; Winner 
v. Hoyt, 28 N. W. Rep., 380; 1 Story, Eq. Jur. [13th Ed.], 
296; Id., 300, 301 and note (4). 


Congdon & Hunt, and Estabrook, Irvine & Clapp, con- 
tra, cited: Pomeroy’s Eq. Jur., secs, 959, 1051, 1077 and 
cases cited: Bunker v. Miles, 30 Me., 431; Tynes v. Grim- 
stead, 1 Tenn. Ch., 508; Marshall v. Joy, 17 Vt., 546; 
Grumley v. Webb, 44 Mo., 444; Nenendorff v. Ins. Co., 69 
N.Y., 389; Merchants Bank v. Rudolf, 5 Neb., 527; Grant 
v. Oropsey, 8 Id., 205; Newman v. Muller, 16 Id., 527; 
Davis v. Scott, 22 Id., 154; Trustees v. Walden, 15 Ala., 
655; Higgins v. Halligan, 46 Ill.,173; Bunge v. Koop, 
48 N. Y., 225. 


Coss, CH. J. 


The plaintiffs in the court below alleged that they and 
the defendants Max Meyer & Bro. and Allen Brothers, in 
May, 1887, were creditors of the defendant Charles Bar- 
nard in various amounts set forth in this petition; that 
Barnard had been conducting a restaurant under failing 
circumstances in the city of Omaha, and that an agreement 
was reached between Barnard and his creditors that he 
should secure the payment of all his indebtedness upon the 


Vou. 31] JANUARY TERM, 1891. 545 


St. Louis Wrought Iron Range Co, v. Meyer. 


property used by him in the business, in such manner that 
the creditors should participate pro rata in the security and 
proceeds thereof; that the carrying out of this agreement 
on behalf of the creditors was entrusted to the defendants 
Max Meyer & Bro. and Allen Brothers, who in violation 
of said agrcement, and in fraud of the plaintiffs, caused to 
be framed and executed a series of chattel mortgages on 
the property of said Barnard, so drawn as to give the de- 
fendants Max. Meyer & Bro. a first lien upon the prop- 
erty, the defendants Allen Brothers the second lien, and 
the plaintiffs junior liens in a certain order; that Max 
Meyer & Bro. and Allen Brothers took possession of the 
property, sold the same, and applied the proceeds to the 
payment of their own claims in full, and refused to account 
to the plaintiffs therefor. 

There are certain other allegations of irregularities in 
the sale and of the value of the property, presenting issues 
upon which the finding of the district court was adverse to 
the plaintiffs and not material to this statement. 

The court below upon all the allegations stated found 
for the plaintiffs and decreed that Max Meyer & Bro. and 
Allen Brothers should pay to the plaintiffs a distributive 
share of the proceeds of the sale. From this judgment 
the defendants appealed, and the questions presented are: 
First, Is there evidence sufficient to sustain the finding as 
to the agreement? Second, As a legal consequence of 
that agreement are the plaintiffs entitled to a distributive 
share of the proceeds of the property of the defendant 
Barnard? 

To determine the first question it is necessary to review 
the testimony as to the agreement of the parties. 

Barnard, the defendant, testified substantially that he 
called the first meeting of his creditors on May 10, 1887, 
at the office of N. B. Falconer, notifying defendants Meyer 
and Allen, and plaintiffs Falconer, Moore, Bliss, and 
Congdon on the part of the St. Louis Iron Company; that 

35 
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he made a statement of the condition of his business, ask- 
ing an extension of time, to satisfy his creditors, of three to 
six months, and an advance of five or six hundred dollars; 
that he was asked on what security, and he proposed a 
trust mortgage, and as money was realized that it should 
be divided equally among his creditors, He then left the 
room and awaited further communications. Fle signed the 
mortgages in Cavanaugh’s office, going there at the instance 
“of the committee Meyer and Allen, who told him that 
all the papers would be ready ; that his proposition to his 
creditors was acceptable, and that he went there the next 
morning and signed the mortgages; that Meyer and Allen 
then placed a man in charge of the restaurant; that when 
he signed the mortgages he had not read them, and did not 
know that they contained preferences as to creditors. 

On cross-examination the witness testified that at the first 
meeting he proposed to mortgage everything contained in 
the St. Cloud restaurant, a legal one, and, if legal, they 
could select any man as trustee, Meyer, or any one else. 

‘That as soon as he got $500, or even $100, he was to pay 
it over, but it was to go to each one alike; that this was to 
be a mortgage or mortgages, anything they pleased. 

In reply to questions by the court the witness stated 
that after the meeting Meyer and Allen said to him that 
they, “as representatives of the creditors,” were perfectly 
satisfied with his statement; the witness said that he knew 
nothing about the Jaw, and did not object to signing a 
number of mortgages; that he paid no attention to that 
fact upon the belief that the papers were in some way car- 
rying out his proposition. 

C. B. Moore, one of the plaintiffs, testified tha. he was 
notified by Barnard that there would be a meeting of his 
-ercditors at Falconer’s office on May 10th or 11th, at which 
Barnard, Falconer, Bliss, Adolph Meyer, Ed, Allen, and 
Moffat, of Dun’s agency, were present; that Barnard stated 
that he was embarrassed and wanted to do all he could to 
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relieve his creditors, and would give a mortgage on all 
his property so that it would go to his creditors pro rata. 
The subject was discussed, and it was agreed that two pres- 
ent should draw up a mortgage or mortgages for the bene- 
fit of all the creditors; that none should have the preference 
above the others; that Meyer and Allen were appointed to 
carry out that agreement, and there was no objection to that 
course; that nothing was said as to the form of the mort- 
gages, except that uo one should have priority; that they 
had gotten into it together, and would take their pro rata 
dividend of what there was left. 

On cross-examination the witness stated that he did not 
know who proposed the committee, but thought Falconer 
did; that when appointed does not remember that Allen 
said anything, but that Meyer agreed to the plan; that 
nothing was said as to whose name the mortgages were to 
be made in; that nothing was said about trustees; does not 
know whetlier the word used was mortgage or mortgages; 
the agreement was that Barnard’s property was to be se- 
cured. 

M. H. Bliss testified that he was present, and that the 
talk was that they should put the matter in shape so that 
each one of us should get his pro rata dividend, each and 
every one of the creditors; that, a heavy storm threatening, 
the witness left the meeting saying “this is a fair, square, 
and straight agreement, and we will abide by it.” 

N. B. Falconer testified that he was at the first meeting ; 
that Meyer and Allen were appointed a committee to look 
after the interests and protect the creditors; that it was un- 
derstood that there would be no preferences ; that they were 
to look for some method of protection, and get the creditors 
paid in full, or as much as possible; did not remember of 
any protest against the agreement at the meeting; “they 
appointed a committee and an agreement was made that 
they should come in equally, and neither Meyer or Allen 
protested.” : 
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On cross-examination the witness stated that there was a 
distinct agreement that the mortgages should be pro rata, 
and that Mr. Allen did not refuse to act in the arrangement, 

T. H. Moffat, of Dun’s agency, called by defendants» 
testified that he was present at the meeting, but not at the 
time Barnard made his proposition; that Falconer made 
the only motion; that he thought the best thing would be 
to have one or two creditors appointed to see what was best 
to be done. Witness does not think there was anything 
said about taking a mortgage, but there was a general ac- 
quiescence in Falconer’s proposition ; that he heard nothing 
said of prorating, and did not hear Allen say he would not 
prorate. The arrangement was, “you two gentlemen go 
ahead and see what is best to be done.” 

Allen himself testified that at the meeting Moore was 
anxious that no oneshould obtain a preference ; that Meyer, 
Barnard, Patch and witness met at Meyer’s office the fol- 
lowing Monday, and Barnard spoke again of making a 
mortgage to “all his creditors.” 

On cross-examination, the witness stated that he did not 
refuse to act with Meyer at that time, and that on Monday 
morning he met with Meyer and Barnard, but knows of 
no reason why; that he told Barnard on Saturday night 
they might visit him Monday morning. Cavanaugh was 
instructed to draw up the mortgages for them. In answer 
to the question, “Then why did you go on and act with 
Meyer under the instructions of the first meeting, having 
stated that at the close of the meeting it was suggested by 
some one that you and Meyer should go and see about this 
$2,000?” the witness said, “ Yes, sir, and some one then 
made the remark that anything that was done would be 
satisfactory, I do not remember, but I think it was Mr. 
Falconer.” Witness made no objection to going witb 
Meyer and went and saw Barnard from there. 

Adolph Meyer testified that when they met in his office 
witness told Cavanaugh what Barnard+proposed to do, and 
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Cavanaugh replied, “That cannot be done; you have got to 
have single mortgages, if you want them legal, in Ne- 
braska.”” Allen said, then he would come first, and wit- 
ness replied, “No, sir, I will come first.” 

From this testimony it is shown that the proposition at 
the first meeting, of May 10, was as the plaintiff’s wit- 
nesses testified, and that Meyer and Allen assumed to act 
upon their appointment. 

In response to questions by the court, the witness said 
. that, “as nearly as he could remember what he said to Cav- 
anaugh, it wasthat Barnard met several of us Saturday 
evening, and wanted to pay sone way, in trust, or make a 
mortgage covering his indebtedness, so that he could not 
be closed out; and asked, can it be done? and was told by 
Cavanaugh, that it could not be done unless he put ina 
receiver. Geta list of the amounts, Cavanaugh said to 
witness, and he would make out the mortgages one after 
another; that witness did not know whether he would have 
taken such a mortgage if Cavanaugh had said it would be 
legal, or not.” That Cavanaugh expressed no view as to 
whether the mortgages would be legal, if on an equal 
footing. 

Henry Haegen, one of the creditors, testified that, after 
the mortgages were on record, Meyer told him that it was 
agreed at the meeting, that the mortgagees should prorate, 
but that when he made out the mortgages, they were made 
prior one to another, “because he was too smart for them.” 

Isaac E. Congdon, agent for the St. Louis Iron Com- 
pany, testified that he had the company’s claim for collec- 
tion; that after the mortgages had been recorded he 
examined them and afterwards said to Adolph Meyer, that 
the claim was probably the largest, that Barnard had told 
witness of his situation, invited him to the first meeting of 
creditors, informed him that he would turn over all his 
property to his creditors, pro rata; that the proposition 
was fair, but that he could not be at the meeting; that he 
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informed Meyer of the proposition of Barnard that the 
mortgagees were going to prorate; in reply, Meyer said that 
was the understanding, but that Allen was objecting to it. 

The testimony of Cavanaugh, who drew the mortgages, 
throws sufficient light upon the question of how the pre- 

ference as to creditors was made; that not only the credit- 
ors were not parties to it, but the debtor himself had noth- 
ing to do with the result. In answer to questions by the 
court, the witness testified that when he met Meyer and 
Allen nothing was said as to how the mortgages were to be 
drawn; a list of the names of creditors was furnished, but 
no one directed the priority.. Meyer & Bro. were his 
clients; he drew their mortgage first; he had done some 
work for Allen Bros., he drew theirs second, and the others 
he gave priority in the order of the amounts, and settled 
it according to his own idea of what it should be. 

The testimony adverse to the plaintiffs is that of Meyer 
and Allen, who were the preferred creditors by action of the 
attorney Cavanaugh. The weight of evidence in favor of 
the alleged agreement of the debtor and creditors, of all 
the parties to this action, to distribute, pro rata, the pro- 
ceeds of the failing debtor’s property is, undoubtedly, such 
as to support the findings of the court below; that the find- 
ings of fact by the district court are entitled to the same 
weight as the verdict of a jury, and will not be overruled 
in the face of preponderant testimony, is an authoritative 
rule, so familiar, and so often reaffirmed by this court as to 
be exempt from citations in its support. This agreement 
admitted, was the sale and distribution of the property by 
Meyer and Allen the act of trustees aud agents for the ben- 
efit of all the creditors appearing as parties to this suit? 
It is an established rule that one, having assumed to act as 
an agent to another, places himself in a fiduciary capacity, 
and will not be permitted to subvert his functions, or di- 
vert them to his personal advantage, or use them contrary 
to the interests of his principal; and, in the evforcement 
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of this rule, courts will follow the property and subject it 
to the constructive trust created, or, in the event of sale 
and transfer to bona fide purchasers, will subject the pro- 
ceeds to the same operation; and while it is maintained 
that there was a general consent to the proposition that 
Meyer and Allen should act as trustees for the creditors, 
and that Meyer expressly assented, though Allen may 
have remained silent, yet Allen is believed to be as much 
‘bound as if he had expressly assented to assume the trust. 
In support of this proposition may be cited the authority 
in the case of Grant v. Cropsey, 8 Neb., 205, in which it 
was held in the opinion by Judge Laxe, “that the rule 
has been long and firmly established, that where one by 
his words or conduct willfully causes another to believe in 
a certain state of things, and induces him to act on that 
belief, so as to alter his own previous position, the former 
is concluded from averring against the latter a different 
state of things as existing at the same time.” (Pickard v. 
Sears, 33 Eng. Com. Law Rep., 257; Davis v. Hardy, 37 
N. H., 65; Merchant’s Bank v. Rudolf, 5 Neb., 527.) This 
rule was reaffirmed, in the same words, in the later case of 
Newman v. Mueller, 16 Neb., 528, and applicable to the acts 
of Allen in this instance, for it is in evidence that he did 
assume to act as trustee in calling upon the debtor, with 
Meyer, and informing him that they were so acting, and 
actually causing mortgages to be executed to the creditors, 
From the evidence, it is clear that the debtor was willing 
to make such a legal mortgage lien upon all his property 
as would be equal security to all his creditors, which he 
failed of doing through the acts of the defendants com- 
plained of; and as a legal consequence of the agreement of 
debtor and creditors to that end, the plaintiffs are entitled 
to adistributive share of the proceeds of the debtor’s prop- 
erty. The findings of the district court are fully sup- 
ported by the weight of evidence and the judgment ‘is 


: AFFIRMED. 
Tur other judges concur. 
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SraTe, EX REL, T. J. SHEIBLEY, v. Scoot District 
No. 1, Drxon County, ET AL. 


[FILED MarcH# 17, 1891.] 


Schools: SELEcTION of STUDIES: PARENTS MAY CoNTROL. The 
school trustees of a high school have authority to classify and 
grade the scholars in the district and cause them to be taught in 
such departments as they may deem expedient; they may also 
prescribe the courses of study and text books for the use of the 
school, and such reasonable rules and regulations as they may 
think needful. They may also require prompt attendance, re- 
spectful deportment and diligence in study. The parent, how- 
ever, has a right to make a reasonable selection from the pre- 
scribed studies for his child to pursue, and this selection must be 
respected by the trustees, as the right of the parent in that re- 
gard is superior to that of the trustees and the teachers. 


ORIGINAL application for mandamus. 


J. I. McCarthy, and Davis, Gantt, & Keatley, for re- 
Jator, cited: State v. Weatherby, 17 Neb., 554; Stough v. 
Sch. Dist., 4 Id., 361; State v. Sch. Dist., 10 Id., 551; Mor- 
row v. Wood, 35 Wis., 59; Trustees v. Van Allen, 87 IL, 
303; Lulison v. Post, 79 Id., 567; Murphy v. Board of 
Directors, 30 Ia., 429; Perkins v. Board of Directors, 56 
Id., 476; State v. Mizner, 50 Id., 145. 


Barnes & Eames, contra, cited: Sewell v. Board of Edu- 
cation, 29 O. St., 91; Board of Education v. Minor, 23 Id., 
211; Stewart v. Southard, 17 O., 402; Donahue v. Richards, 
38 Me., 378; Hodgkins v. Rockport,» 105 Mass., 475; 
Downer v, Lent, 6 Cal., 94; Hines v. Lockport, 50 N. Y., 
236; Mills v. Brooklyn, 32 Id., 489; In re Church St., 49 
Barb. [N. Y.], 455; Jordan v. Hanson, 49 N. H., 199; 
Gregory v. Burke, 37 Conn., 365; Wilson v. Mayor, 1 Den. 
[N. Y.], 599; Kendall v. Stokes, 3 How. [U. 8.], 87 ; am- 
sey v. Riley, 13 O., 157 ; Draper v. Noteware, 7 Cal., 276; 
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Steele v. Dunham, 26 Wis., 393 ; Shipley v. Bank, 10 Johns. 
[N. Y.], 484; People v. Stevens, 5 Hill [N. Y.], 616; Peo- 
plev. Judge, 21 Wend. [N. Y.], 20; People v. Supervisors, 
11 N. Y., 563; People v. Judges, 1 Doug. [Mich.], 319; 
St. Luke’s Ch. v. Slack, 7 Cush. [Mass.], 226; James v. 
Com., 13 Pa. St., 72; Trustees v. Van Allen, 87 Ill., 308 ; 
State v. Webber, 108 Ind., 31; State v. Mizner, 50 Ia., 145. 


Maxwe tu, J. 


An alternative writ of mandamus was granted in this 
case to require the board of trustees of said school to re- 
store one Annie Sheibley as a pupil in said school or show 
cause why they failed to do so. The defendants have filed 
an answer in which they allege, first, in substance, that the 
district was legally organized, and hence that the action of 
the board is legal. 

The question of the organization of the district is at- 
tempted to be raised in the alternative writ. It is apparent, 
however, that it is a de facto corporation, and we will not 
in this proceeding determine whether all the steps taken to 
perfect the organization are such as are required by law or 
not. The question of the organization, therefore, of the 
district will not be considered. 

The trustees, as a defense of their action ‘in expelling 
Annie Sheibley, allege as follows: 


“ Admit that said relator made a demand on the respond- 
ents herein, that his daughter, Annie Sheibley, be excused 
from the study of grammar in said school, but aver the 
facts to be that said demand was not made on said respond- 
ents until said pupil had refused to prepare and recite her 
lesson in said study in said school; that on the 30th day 
of December, 1890, at the-time the course of study was 
changed from rhetoric, as alleged in said writ, and grammar 
was substituted therefor, said change was made at the spe- 
cial instance and request of the relator herein, and was so 
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changed to avoid trouble and difficulty with said relator, as 
he had expressed a desire to have his daughter study gram- 
mar instead of rhetoric; that on the 14th day of January, 
1891, said pupil failed to prepare her lesson in grammar, 
and upon being asked to recite her lesson in said study re- 
fused so to do; and in refusing so to do she was insolent, 
and informed the principal that she did not have to study 
grammar, that her father had told her she could drop said 
study, whereupon said pupil was excused from said lesson 
fur that day and was informed that she would be required 
to bring an excuse from the school board on the following 
day, which she failed to do ; and at that time, upon her still 
refusing to prepare her lesson in said study, and on account 
of her insolent manner, she was suspended from said school ; 
and the respondents herein, the school board, were informed 
of such suspension ; that upon being informed of such sus- 
pension as aforesaid, said school board, the respondents 
herein, proceeded to investigate the cause of such suspen- 
sion, and the relator appeared before them with his counsel 
and demanded that his daughter be excused as aforesaid, 
and when asked what reason he had for not wanting his 
daughter to pursue said study in said school, he informed 
the board ‘that said study was not taught in said school as 
he had been instructed when he went to school,’ and that 
was the only reason he would offer or give for not wanting 
his daughter to pursue said study; that said request was 
not made by said relator with a view of directing the study 
of his minor child, but that the same was made for the 
purpose of causing trouble and for the creating a spirit of 
insubordination in said school.” 

A copy of the regulations of the trustees in regard to 
the studies to be pursued in the school is set out in the 
record, and also a copy of the order of expulsion, from 
which it appears that the sole canse for which Anna Sheib- 
ley was expelled from the school was her refusal to study 
grammar. An attempt has been made to show that she has 
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been guilty of insubordination, but the charge, even if true, 
relates to her conduct during a former term of the school. 
We need not determine, therefore, whether the testimony 
sustains that charge or not. The uniform testimony of the 
scholars is, that during the present term of school, Anna 
Sheibley has conducted herself in a respectful and proper 
manner, and the only insubordination complained of is her 
refusal to pursue the study of grammar, which study her 
father had requested the trustees as well as the teacher that 
she should not be compelled to pursue. Sec. 3, subdivision 
6, chap. 79, Compiled Statutes, provides that “ Said trus- 
tees shall have power to classify and grade the scholars in 
such district, and cause them to be taught in such schools 
and departments as they may deem expedient; to establish 
in such district a high school when ordered by a vote of 
the district at any annual meeting, and to determine the 
qualifications for admissions to such schools, and the price 
to be paid for tuition on any branch therein; to employ all 
teachers necessary for the several schools of said district, 
to prescribe courses of study aud text books for the use of 
said schools, and to make such rules and regulations as they 
may think needful for the government of the schools, and 
for the preservation of the property of the district, and 
also to determine the rates of tuition to be paid by non- 
resident pupils attending any school in said district.” 
Under the power here given, the trustees may require 
the classification of the pupils with regard to the branches 
of study they are respectively pursuing, and with a respect 
to proficiency in the same branches. They may also re- 
quire prompt attendance, respectful deportment, and dili- 
gence instudy. Such regulations are for the benefit of all 
and tend to promote a common interest and the efficiency 
of the school. Neither has a parent any right to require 
that the interests of other children shiall be sacrificed for 
the interest of his children. Therefore he cannot insist 
that his child or children shall be placed in a particular 
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class, when by so doing other pupils will be retarded in 
the-advancement they would otherwise make; neither can 
he require that his children be taught branches different 
from those in the prescribed course of the school, or be | 
allowed to use text books different from those required by 
the trustees, nor will he be allowed to adopt: methods of 
study for his children which interfere with methods 
adopted by the trustees, because, in order to secure effi- 
ciency in the school, it is necessary that the different classes 
work in harmony and co-operate together. 

A high school is designed for scholars who have passed 
through the primary grades and are supposed to be able to 
read, write, and spell correctly, and to be familiar with 
other branches which need not be noticed. 

Many,.if not most, of the high schools of this state are 
in fact preparatory schools for the university, and the 
course of study determined with a regard to that object. — 

The testimony tends to show that Anna Sheibley is about 
fifteen years of age; that she is pursuing studies outside of 
those tanght in the school which occupy a portion of her 
time. | 

Now who is to determine what studies she shall pursue 
in school: a teacher who has a mere temporary interest 
in her welfare, or her father, who may reasonably be sup- 
posed to be desirons of pursuing such course as will best 
promote the happiness of his child ? 

The father certainly possesses superior opportunities of 
knowing the physical and mental capabilities of his child. 
It may be apparent that all the prescribed course of stud- 
ies is more than the strength of the child can undergo; 
or he may be desirous, as is frequently the case, that his 
child while attending school, should also take lessons in 
music, painting, etc., from private teachers. This he has 
aright todo. The right of the parent, therefore, to deter- 
mine what studies his child shall pursue, is paramount to 
that of the trustees or teacher. 
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Schools are provided by the public in which prescribed 
branches are taught, which are free to all within the dis- 
trict between certain ages. But no pupil attending the 
school can be compelled to study any prescribed branch 
against the protest of the parent that the child shall not 
study such branch, and any rule or regnlation that requires 
the pupil to continue such studies is arbitrary and unrea- 
souable. There is no good reason why the failure of one 
or more pupils to study one or more prescribed branches 
should result disastrously to the proper discipline, effi- 
ciency, and well-being of the school. 

Such pupils are not idle, but merely devoting their at- 
tention to other branches; and so long as the failure of the 
students, thus excepted, tostudy all the branches of the pre- 
scribed course does not prejudice the equal rights of other 
students, there is no cause for complaint. (Zrustees v. Van. 
Allen, 87 Ill., 303; Morrow v. Wood, 35 Wis., 59; Perkins 
v. Board of Directors, 9 N. W. R., 356; Fitzgerald v. 
Northcote, 4 Fost. & Fin., 656; Rulison v. Post, 79 IIl., 
567; Guernsey v. Pitkin, 32 Vt., 224.) 

Various plans have been adopted by teachers to secure 
the close attention of pupils to their studies, not the least 
successful of which, aside from earnestness, is a kindly in- 
terest in and apparent desire to promote their welfare. 
Some, however, occasionally are obdurate and cannot be 
controlled, and both the teacher and the trustees, for the 
good of the school, must resort to severe measures, 

The common schools of this state are provided for the 
free education of all persons residing therein between the 
ages of five and and twenty-one years. It is the policy of 
the law to encourage every person of school age to bea 
constant attendant at school, and no person should be de- 
prived of this right, except for adequate cause. The right 
to expel a pupil for disorderly conduct, or other adequate 
cause, no doubt exists in a school board, but it should not 
be exercised until other means have been adopted and 
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failed, and only as a means of preserving good order in the 
school. It is apparent that the excuse of the defendants 
is insufficient, and that they were not justified in expelling 
Anna Sheibley from the schools. 

A peremptory writ is therefore 


AWARDED. 


THE other judges concur. 


First Natioxat, BANK oF CoLUMBUS, APPELLEE, V. 
DaxiEL HoLuERIN Ef AL, APPELLANTS. 


[FILED Marcon 17, 1891.] 


1, Attachment of Real Estate: Likn: Execution. Where an 
attachment is levied upon real estate belonging to the debtor, 
whether held in his own name or not, the attaching creditor ac- 
quires a lien on the interest of the debtor in the land, which he 
may enforce after he recovers judyment. In such case it is un- 
necessary to issue an execution before bringing the action. (Keene 
v, £allenbach, 15 Neb., 200.) 


2, Review. Where the judgment of the court below is based upon 
conflicting testimony the supreme court will not set it aside 
unless it is apparent that it is clearly wrong. 


AppPrAL from the district court for Platte county. 
Heard below before Mars att, J. 


J. J. O'Connor, for appellants, cited, contending that 
remedies at Jaw should first have been exhausted: Ale Con- 
nell v. Dickson, 43 Ill., 99; Bigelow v. Andress, 31 Id., 
322; McDowell v. Cochran, 11 Id., 31; AlceDermutt v. 
Strong, 4 Johns. Ch. [N. Y.], 689; Stone v. Manning, 2 
Seam. [Ill], 581; Manchester v. McKee, 4 Gilm. [IIl.], 
511; Adsit v. Sanford, 23 Hun [N. Y.], 45. 
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Sullivan & Reeder, contra, cited, in reply to the conten- 
tion: Drake, Attachment, sec. 225; 3 Pomeroy, Eq. Jur., 
sec. 1415; Cornell v. Radway, 22 Wis., 264; Beck »v. 
Burdett, 1 Paige [N. Y.], 305; Keene v. Sallenbach, 15 
Neb., 200. 


MAXWELL, J. 


This is an action to remove acloud from the title of real 
estate and subject it to the payment of a certain judgment. 
The plaintiff, after alleging its incorporation, states “ that 
on the 7th day of July the plaintiff commenced an action 
in this court against said Daniel Hollerin to recover said 
amount and filed in said action the necessary affidavit and 
bond for an order of attachment against the property of 
the defendant Hollerin; that thereupon a summons and 
order of attachment against the property of said Hollerin 
was duly issued out of said court and placed in the hands 
. of the sheriff of said Platte county for service; that on the 

9th day of July, 1888, the said sheriff duly served said 
summons upon said Hollerin, and under said order of at- 
tachment and by virtue thereof he duly levied upon and 
attached as the property of said Hollerin the following de- 
‘scribed real estate, to-wit: The southwest quarter of the 
southeast quarter and the southeast quarter of the south- 
west quarter of section 1, township 20 north, range 4 west 
of the 6th P. M., in Platte connty, Neb., also the west 
half of the northeast quarter of section 12 in said town- 
ship and range, also commencing at the northeast corner of 
the southwest quarter of section 12 aforesaid, running 
thence west to the center of the channel of Shell creek, 
thence down the channel of said Shell creek to the intersec- 
tion of the east line of the said southwest quarter of said 
section 12, thence north to the place of beginning; also 
commencing at the northwest corner of the northeast quarter 
of the northwest quarter of section 3, in township 19 north, 
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range 3 west, thence south to the southwest corner of the 
southeast quarter of said northwest quarter of said section 3, 
thence east to the middle of the main channel of said Shell 
creek, thence up the main channel of said Shell creek to 
the north line of said section 3, thence west to the place of 
beginning; that afterwards, on the 16th day of August, 
1888, the plaintiff recovered a judgment against the de- 
fendant Hollerin in said action in said court for the sum 
of $2,107.85 and its costs, taxed at $ , and at the same 
time said court made and entered of record an order di- 
recting the sale of the real estate hereinbefore described for 
the satisfaction of said judgment; that afterwards, on the 
22d day of August, 1888, an order of sale of said real 
estate was duly issued out of said court in said cause and 
placed in the hands of the said sheriff to be executed. 
Said judgment remains wholly unpaid and is still in full 
force and effect, and the whole amount thereof is still due 
from the defendant Hollerin to the plaintiff. The defend- 
ant Hollerin is wholly insolvent and has no property what 
ever subject to execution to satisfy the same. 

“On the 80th day of July, 1888, the defendant Hollerin 
conveyed the premises hereinbefore described to his co- 
defendant Thomas Swift, without consideration, and for 
the purpose of hindering, delaying, and defrauding the 
plaintiff and other creditors of said Hollerin, as the said 
Thomas Swift, defendant, then well knew. Said convey- 
ance was by deed, which has been duly recorded in the office 
of the county clerk of said county ; that said conveyance 
is a cloud upon the title of said premises and hinders and 
obstructs the sale thereof under said order of sale to satisfy 


said judgment. The plaintiff therefore prays that ‘said 
conveyance from said Hollerin to said Swift be declared 
and adjudged riull, aud that said judgment be declared a 
first lien upon said premises, and for such other relief as 
may be cquitable.” . 

The defendant Swift in his answer alleges that he pur- 
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chased the property “in the ordinary course of business, 
and in good faith, and for a good and valuable considera- 
tion; and that he is now the owner of said property, and 
that the deed conveying said land to defendant from said 
Hollerin was duly recorded prior to the alleged attach- 
ment of said land.” 

The defendant Hollerin alleges that on the 7th of July, 
1888, the plaintiff commenced an action against Martin 
Maher and the defendant to recover the sum of $2,107.85; 
that Maher was principal and the defendant surety, and 
that Maher was amply able to pay such judgment if exe- 
cution was levied on his property. 

On the trial of the cause the court found the issues in 
favor of the plaintiff and canceled the deed from Hollerin 

‘to Swift, ete. 

The first objection made by the defendants is that the 
court had no jurisdiction to grant the relief demanded, be- 
cause it did not appear that the bank had exhausted its 
legal remedy before bringing this action. 

Where a lien is obtained upon real estate by the levy of 
au attachment thereon the creditor may proceed by an ac- 
tion in equity to remove obstructions to the sale. 

The precise question here involved was before this court 
in Keene v. Sallenbach, 15 Neb., 200, and it was held that 
where an attachment was levied upon real estate belonging 
to the debtor, whether held in his own name or not, the 
attaching creditor acquires a lien upon the interest of the 
debtor in the land, which he may enforce after he recovers 
judgment. That case in our view states the law correctly 
and will be adhered to. 

The second objection in effect is that the testimony does 
not sustain the judgment. We are not entirely satisfied 
with the judgment of the court below, but the testimony is 
of so conflicting a character that this court cannot say that 
the court below erred. 

36 
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It would subserve no good purpose to review the testi- 
mony at length. 
The judgment is 
AFFIRMED, 


THE other judges concur, 


Srate, EX REL. J. W. Hanpwey, v. F. T: Pearse. 
[FiLep Marcu 17, 1891.] 


1. Liquors: LickzNsE: REMONSTRANCE: DEFAULT. On April 20, 
1890, application was made to the trustees of the village of Dil- 
ler fora license to one C. to sell intoxicating drinks. On the 
30th of the same month a remonstrance, signed by a number of 
persons, against the issuing of license, was filed with the trus- 
tees. The trustees thereupon set May 10, 1890, at 8:30 P. M., 
for the hearing of the remonstrance. At the time set the parties 
appeared, but no proof was offered to sustain the remonstrance. 
Thereupon the trustees overruled the same and issued the license. 
Held, That so far as the record disclosed, the trustees had acted 
in good faith and will not be ordered to cancel the license. 


: Bona Fipzs. About 5 P. M., of the 
day set for the hearing of the first remonstrance, the relator and 
others filed a second remonstrance in which they alleged that 
the applicant was not a man of good character and standing, 
ete. Held, That the proof was of so conflicting a character as to 
leave the matter in doubt whether or not the second remon- 
strance was filed in good faith, and if so, what, if any, proof was 
offered to sustain the charge. 


ORIGINAL application for mandamus. 


E. O. Kretsinger, for relator, cited; Vanderlip v. Derby, 
19 Neb., 165; State v. Weber, 20 Id., 467; Steinkross ». 
Hurlbert, Id., 519; State ». Hanlon, 24 Id., 608; Pelton 
a», Drummond, 21 Id., 492; Lambert v. Stephens, 29 Id., 
283. 


VoL. 31] JANUARY TERM, 1891. . 563 


State, ex rel. Handley, v. Pearse. 


Robert Ryan, contra, cited: Williams v. Lowe, 4 Neb., 
396; Fritz v. Grosnicklaus, 20 Id., 417; Mulhollan v. 
Seroggin, 8 Id., 204; Dorrington v. Meyer, 8 Id., 211; 
Hale v. Bender,13 Id., 67; Spencer v. Thistle, Id., 227. 


MaxweELt, J. 


This is an application for a mandamus to compel Frank 
T. Pearse, C. W. Pearse, D. R. Kelley, G. B. Zook, Isaac 
Tonnamaker, and F. M. Emerson, trustees of the village 
of Diller, to reassemble and cancel a license to sell intoxi- 
cating drinks, issued to Mates Cerving, and to hear a re- 
monstrance against the issuing of said license to said Cerv- 
ing. Issues have been joined and a very large amount of 
testimony taken in the case. 

It appears from the record that on or about April 20, 
1890, Mates Cerving filed with the village board of Diller 
a petition, duly signed by the requisite number of persons, 
purporting to be free holders, to obtain a license for the 
sale of intoxicating liquors. On April 30, 1890, the relator 
with others filed a remonstrance against the issuance of 
such license as follows : 

“ DitLeR, Nes., April 20, 1890. 
“To the Honorable Board of Trustees of the Village of Dil- 
ler, Nebraska: 

“We, the undersigned, citizens of Diller and vicinity, 
do hereby remonstrate against the issuance of a license to 
sel] malt, spirituous, and vinous liquors to Mates Cerving, 
asgprayed for in acertain petition now on file with the 
clerk of said village of Diller, for the following reasons : 
lst. Said petition is not signed by a majority of the free- 
holders of said village of Diller. 2nd. The notice of said 
petition has not been published in the newspaper of Jeffer- 
son county having the largest circulation, as is required by 
law. 3d. Insufficiency of bonds.” 


This was signed by the relator and others, 
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The board thereupon adjourned until May 10, 1890, at 
8:30 P. M., to hear this remonstrance. 

At the time set for the hearing of the remonstrance no 
attempt was made to sustain it by proof, and the evidence 
on behalf of the board tends to show that the objections 
were not well taken. 

About 5 P. M., on the 10th day of May, 1890, the re- 
lator filed with the clerk a second remonstrance, in which 
he alleges that Mates Cerving was not a man of respect- 
able character and standing. 

It is contended on behalf of the relator that his attorney 
attempted to offer proof in support of the second remon- 
strance, but that the board refused to receive it or to hear 
his attorney, and thereupon proceeded to issue the license. 
The record of the board on this point is as follows: 


“DILLER, NEs., May 10, 1890. 

* An adjourned meeting of the village board of trustees 
of the village of Diller, called for the purpose of consider- 
ing and taking action upon a saloon petition of Mates 
Cerving, to sell malt, spirituous, and vinous liquors at 
retail, in the village of Diller, Neb., and to consider a re- 
monstrance against the same. Full board present, consist- 
ing of F. T. Pearse, G. B. Zook, I. J. Tonnamaker, F. H. 
Emerson, and D. R. Kelley. Minutes of the last meeting 
read and approved. Moved and seconded that whereas no 
proof being offered in support of the remonstrance by the 
contestants, it is hereby considered and adjudged that said 
remonstrance be and the same is hereby overruled and laid 
on the table. 

“The following is the vote recorded : 


“G. B. Zouk, Aye, 
“T. J. Tonnamaker, ‘“ 
“'T. H. Emerson, as 
«“D. R. Kelley, s 


“ Carried. 
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“Moved and seconded that the petition of Mates Cer- 
ving, asking for a saloon license, be granted, and that the 
clerk be authorized to issue the petitioner a licensé as 
prayed for, upon the presentation of the treasurer’s receipt 
showing that the said petitioner has paid into the village 
treasury of Diller the sum of $700 and upon the approval 
of said petitioner’s bond. 

“ Following is the vote: 

“G. B. Zook, Aye. 

“T. J. Tonnamaker, ‘“ 

“FR. HAH. Emerson, “ 

“D. R. Kelley, sf 

“Carried, 

“Moved and seconded that we approve the bond as pre- 
sented by said petitioner. 

“G. B. Zook, Aye. 

“T. J. Tonnamaker, ‘“ 

“FH. Emerson, “ 

“D, R. Kelley, at ° 

“Carried.” 

The testimony leaves the matter in doubt whether or 
not the second remonstrance was filed in good faith. The 
village board seems to have given the remonstrants every 
reasonable opportunity to preseut their remonstrance, and 
the proof thereunder, and so far as we can judge did their 
duty in the premises. The law authorizes the granting of 
license to certain persons on certain specified terms and con- 
ditions, and when those terms and conditions are complied 
with, the board may, if it see fit, grant a license. 

It cannot grant it, however, except to a suitable person, 
upon the presentation of a petition duly signed by the 
requisite number of frecholders, the payment of the license 
money, and the execution of a bond with sureties, as re- 
quired by law. 

Even then the board has a discretion whether to issue 
the license or not, and it cannot be compelled by mandamus 
to issue a license. 
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If the people of the village of Diller, or any other vil- 
lage or city in the state, are opposed to the granting of li- 
cense, all that is necessary is to elect a license board opposed 
to the issuing of the same, and who will not issue license. 

Each community thus has control of the matter of issu- 
ing licenses. In other words, each village, county, or city 
of the state has an option whether it will issue license or 
refuse to do so. 

When, however, a license board has, after a fair oppor- 
tunity to those opposed thereto to remonstrate against the 
issuing of the same, issued a license, its action in the prem- 
ises is entitled to respectful consideration. Upon the 
whole case, the right of the relator to the relief demanded 
is far from clear, and the writ must be denied. The action 
is therefore 


DISMISSED. 


THE other judges concur. 


James W. Leany vy. State OF NEBRASKA. 
[FLED MakcH 17, 1891.] 


1. Rape. In an information against one L., for the crime of rape, 
held, that the testimony sustained the charge and that there is 
no material error in the instructions. 


: TRIAL: MISCONDUCT OF PROSECUTING ATTORNEY. On 
the trial of one L. on the charge of rape, the assistant prosecu- 
ting attorney on cross-examination asked the accused “if, on 
the day succeeding that on which it was alleged he committed 
the crime, he did not go to the residence of one B. and there 
finding Miss B., the daughter of B., alone, did not attempt to 
drag her to a lounge,”’ etc., and then stated to the court in the 
presence of the jury, ‘* We intend to follow this matter up and 
show that he went right over to B’s. and there tried to kiss and 
hug Miss B. and drag her to the lounge,’’ Miss B. having been 


2. 
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summoned as a witness by the state, and being then present in 
court. The explanation on behalf of the state is, that in his 
opinion he, the prosecuting attorney, had aright to follow the 
defendant up from the time of the alleged crime to the time of 
his arrest, and show what he did, ete. Held, That take either 
statement as true, and the conduct of the prosecuting officer 
was unwarranted and prejudicial to the accnsed. 


: COLLATERAL IsSUES EXCLUDED. The answer, on cross- 
examination, of a party on trial for a crime as to any matter not 
material to the issue, is conclusive on the party making thein- 
quiry; as the court will not try a collateral question relating to 
another offense than the one then being tried; hence a statement 
of the prosecuting officer to the court, in the presence of the 
jury, that they intended, or in their opinion had the right to 
prove a criminal assault not connected with the first, is erro- 
neous. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


Maule & Sloan, for plaintiff in error. 


William Leese, Attorney General, and W. C. Sloan, 
contra. 


MAXWELL, J. 


The plaintiff in error was convicted of rape committed 
upon one Lizzie Schultz, who at that time was in the em- 
ployment of Mr. and Mrs, Loomis, who resided about a 
mile and a half east of Fairmont. The prosecutrix was 
called as a witness and testified in regard to the plaintiff as 
follows : 

Q. Where did you see him (Leahy) ? 

A. At Mr. Loomis’s, in the yard. 

Q. At what time in the day ? 

A. About two o’clock. 

Q. Where did you first see him that day? 

A. In the buggy in the yard. 

Q. Did he go there in a buggy ? 
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A. Yes, sir. 

Q. Now, what took place when he first came there? 

A. He asked if Mr. Loomis was at home. 

Q. You say that he asked you if Mr. Loomis was at 
home? 

A. Yes, sir. 

Q. You may state, now, what took place there, in your 
own way, at that time, 

A. I told him that Mr. Loomis was not at home; that 
he went to Exeter to take Mrs. Loomis to the train, and he 
said he had some business that he wanted to see Mr. 
Loomis about, and he said he guessed he would stay and 
wait awhile and see if Mr. Loomis wouldn’t come home; 
that he would like to see him awful bad. I asked him to 
come in and have a chair, and he came in. I was combing 
my hair when he came in, and he asked me to put the hair- 
pin in for me, and J told him I could do that myself. Then 
I asked him to sit down, and I pulled out a chair for bim 
to sit down, and he sat on the lounge, and I went in the 
kitchen, and was going to commence to iron, and he sat 
there on the lounge awhile, talking, and asking me -ques- 
tions, and I answered them as I could, and pretty soon he 
came in the kitchen, and went and looked out of the win- 
dow, and he sat dowmthere awhile, and then he came up and 
he was going to kiss me, and I slapped him, and pushed 
him away, and he came up to me and grabbed meand car- 
ried me in the other room, and laid me on the lounge there, 
and I tried to get aivay from him all I could; I always 
tried to get away from him.” 

Her testimony is to the effect that the plaintiff in error 
resorted to force, and that she resisted to the extent of her 
ability to prevent the consummation of the act, and there 
are a number of circumstances tending to corroborate her 
testimony. It is unnecessary to review the evidence at 
length, and there is no substantial error in the instructions. 
The proof of guilt is sufficient. 
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2d. On the trial of the cause the county attorney was 
assisted by a deputy who seems to have cross-examined the 
plaintiff in error, and, among other questions, asked him if 
‘he did not go to the residence of one B. on the day suc- 
ceeding that on which he had made the assault on Miss 
Schultz, and finding Miss B., a daughter of B., alone, at- 
tempt to kiss her and drag her to a lounge. This was 
objected to, and the objection sustained. 

In the affidavit of John P. Maule, the attorney for the 
plaintiff in error, he swears that “the assistant attorney said 
in the presence of the jury, and in their hearing, ‘ We in- 
tend to follow this matter up, and show that he went right 
over to B.’s, and there tried to kiss and hng Miss B. and 
drag her to the lounge,’ to which language and the speak- 
ing thereof, in the presence of the jury, the attorney for 
the accused, then, and there, and while the same was thus 
being spoken, objected and excepted. At this time Miss 
B. was sitting in the court-room in the presence of the ac- 
ensed and the jury. Miss B. was present at the trial, at 
the instance of the prosecuting attorney.” 

Practically this affidavit is not denied, the statement of 
‘the prosecuting attorney being that he stated to the court 
that in his opinion he had a right to follow the defendant 
from the time of the alleged crime to the time of his ar- 
rest and to show what he did. To which the court an- 
swered, “‘ No,” when the prosecutor desisted from asking 
further questions on that point. The explanation on the 
part of the state in effect admits all that is claimed on be- 
half of the plaintiff in error. 

“Phat this statement and the attending circumstances were 
of the most prejudicial character cannot be doubted. The 
second offense, if committed, was entirely disconnected with 
the first. The fact that Miss B. was summoned as a wit- 
ness, by the state, and sitting in plain view in the court 
room, in connection with the statement of the assistant 
prosecuting attorney of what he intended to prove, or if 
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we take the prosecuting attorney’s statement, what they 
claimed they had a right to prove, brought before the jury 
a second offense of the same nature, although’ in a less de- 
gree than that with which the accusel was then on trial. 
When a question has been asked a person on trial fora 
crime, which is not material to the issue, but collateral, he 
will not be compelled to answer; but if an answer is given 
it will be conclusive on the party making the inquiry, as 
the court will not try a collateral matter relating to ques- 
tions in dispute. (Maxw., Cr. Proc., 615, 616, and cases 
cited.) It was error therefore for the prosecuting attorney 
to make the statement which he did in the presence of the 


jury. 


a 


It is the duty of the officer prosecuting to conduct the 


trial of a criminal case according to the established rules. 
He acts in a semi-judicial capacity and is supposed to act 
alone from principle and without bias or prejudice. 

The state has guaranteed to every one a fair trial, and 
such trial cannot be had if the prosecution can resort to 
tricks to secure a conviction. If such practice was sanc- 
tioned it would result in many cases in. the conviction of 
innocent persons. 

The plaintiff in error was on trial for the crime charged 
in the information. So far as appears he had not been 
charged with any other offense, and certainly was not on 
trial for the second. The statements of the attorney were 
improper and in the highest degree prejudicial, and for 
those causes the judgment is reversed and the cause re- 
manded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Nerraska & C. R. Co. v. Isape~zua Scorr. 
[FILED Marcu 17, 1891.] 


Railroads: Damaces To ABUTTING PRopERTY. In an action 
against a railroad company to recover damages caused by the 
construction of a railway’on a public road immediately in front 
of the plaintiff’s residence, the grade being between eight and 
nine feet in height, and access to the property obstructed, and the 
value thereof diminished, the evidence showed that the prop- 
erty was thereby greatly diminished in value, and thatthe jury 
had based their verdict on the lowest estimate of the witnesses. 
Held, That the verdict would not be set aside. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


Marquett & Deweese, and M. Savage, for plaintiff in 
error. 


A. R. & O. H. Scott, contra, 
MaxweEtL, J. 


This is an action to recover damages caused by the con- 
struction of a railroad on the public road immediately in 
front of the defendant in error’s house, the grade being 
raised between eight and nine feet, and the access to the 
property greatly obstructed, and the farm depreciated in 
value. 

The action was brought to recover $490 and the jury 
returned a verdict for $400, upon which judgment was 
rendered. 

No particular error has been pointed out and the verdict 
is fully supported by the testimony. 

The jury seemed to have based their verdict upon the 

_ lowest estimate of the witnesses, and throughout seem to 
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have been entirely free from bias or desire to award ex- 
cessive damages. 

It is unnecessary to review the case at length. The 
judgment is right and is 


AFFIRMED. 


THE other judges concur. 


Denver, T. & G. R. Co. v. Hurcuins & Hyatt. 
{FILED Marca 17, 1891.] 


1, Sale: BrracH oF CONTRACT FOR: MEASURE OF DAMAGES. 
Where the seller of personal property fails and refuses to de- 
liver the same to the buyer, the measure of damages for a breach 
of contract is the difference between the contract price and the 
market value of the property at the time and place where it 
should have been delivered. 


2. The cross-petition, set out at length in the opinion, eld, not 
to state a cause of action. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


Harwood, Ames & Kelly, for plaintiff in error, cited: 
Howe Mach. Co. v. Bryson, 44 Ja., 159; Griffin v. Colver, 
16 N. Y., 490; Blanchard v. Ely, 21 Wend. [N. Y.], 342; 
Wilson Mach. Co. v. Sloan, 50 Ia., 367; Frazer v. Smith, 
60 Tll., 145; Allis v. McLean, 48 Mich., 428; Brigham 
v. Carlisle, 78 Ala., 243; Union Refining Co. v. Barton, 
77 Id., 148; Fleming v. Beck, 48 Pa. St., 209; 2 Parsons, 
Contracts, 458, 459; Wakeman v. Mfg. Co., 101 N. Y., 
205. 


Billingsley & Woodward, contra, cited: 2 Sedgwick, 
Damages, 200, 606, note 1; Burrell v. Salt Co.,14 Mich., 
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34; Laraway v. Perkins, 10 N. Y., 371; 3 Parsons, 
Contracts [7th Ed.], 184; Hadley v. Baxendale, 26 Law 
& Eq. [Eng.], 398; Fairchild v. Rogers, 32 Minn., 
269; Booth v. Mill Co., 60 N. ¥., 490; Salvo v. Dun- 
can, 49 Wis., 154; Messmore v. Shot Co., 40 N. Y., 
426; White v. Moseley, 8 Pick. [Mass.], 356; Passinger 
v. Thornburn, 34 N. Y., 634; Parks v. Norris Co., 54 N. 
Y., 586; Richmond v. R. Co., 33 Ia., 422; Doolitile v. 
McCullough, 12 O. St., 367; Masterton v. Brooklyn, 7 
Hill [N. Y.], 61; Feegel v. Latour, 81 Pa. St., 450; 
James v. Adams, 8 W. Va., 568; Loud v. Campbell, 26 
Mich., 239; Cunningham v. Dorsey, 6 Cal., 21; Hoy 
v. Gronoble, 34 Pa. St., 9; Miss., ee, Broom Co. v. 
Prince, 34 Minn., 74; 1 Sedgwick, Damages, 275, 316, 
336, 347, 451; Eggleston, Damages, secs. 366-540; Field, 
Damages, (2d Ed.], secs. 244-255; Thompson, Trials, 
2062; 2 Field’s Lawyer’s Briefs, secs. 460, 461, 464, 465; 
M. & St. P. Ry. Co. v. Kellog, 94 U.S., 469; McAfee v. 
Crofford, 13 How. (U. 8.], 447; Pittsburg Steel Co. v. 
Hinckley, 17 Fed. Rep., 584; Holmes v. Boydston,1 Neb., 
307; French v. Ramge,2 Id., 254; Reed v. Beardsley, 6 
Id., 498 ; Mapstrick v. Ramge, 9 Id., 394; Kelley v. Peter- 
son, Id., 81; Sycamore Co. v. Sturm, 13 Id., 215; Was- 
son v. Palmer, Id., 378; Bridges v. Lanham, 14 Id., 369; 
Post v. Garrow, 18 Id., 682; Nindle v. Bank, 13 Id., 246; 
Goodrich v. MeClary, 3 Id., 123. 


Norvau, J. 


This suit was brought by the plaintiff in error in the 
district court of Lancaster county to recover from the de- 
fendants $1,048.74 and interest, for coal sold and deliv- 
ered. The plaintiff in his petition alleges: 

“Wirst—That the plaintiff at divers times, from the 12th 
day of December, 1887, to the 20th day of December, 
1887, furnished coal at an agreed price to the said defend- 
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ants, at various points in the state of Nebraska, as directed 
by said defendants; that said coal was furnished at the de- 
fendants’ special instance and request, and amounted in the 
aggregate to the sum of $1,048.74. 

“Second—Plaintiff alleges that the said atmount of 
$1,048.74 is long past due, that no part thereof has been 
paid, although defendants have been frequently requested 
to pay the same, and that there is now due and owing this 
plaintiff from the said defendants on said account the sum 
of $1,048.74, and interest thereon from the 18th day of 
December, 1887, at the rate of seven per cent per annum.” 

The defendants filed the following answer and _cross- 
petition: 

“Now come said defendants and for an answer to the 
petiton of plaintiff filed herein say, that they admit that 
the plaintiff is duly incorporated under the laws of the 
state of Colorado; admit that the said defendants are a co- 
partnership doing business under the style and firm uame 
of Hutchins & Hyatt; admit that plaintiff, from the 12th 
day of December, 1887, to the 20th day of December, 
1887, furnished coal for defendants at an agreed price, 
at various points in the state of Nebraska, as set out in 
plaintiff’s petition. 

“For a set-off and counter-claim ageiuse the said plaint- 
iff, arising out of the transaction and matter set forth in 
plaintiff’s petition, these defendants allege: 

“Wirst—That for a long time prior to November 26; 
1887, and for many years before that time, said defendants 
were coal merchants and dealers in coal, selling the same 
at wholesale and retail in the city of Lincoln, Nebraska, 
and through the state, and doing a large business from 
year to year therein, amounting to a sale of several hun- 
dred car loads of bituminous coal each year, and this fact 
said plaintiff at said time well knew; that prior to said 
time said plaintiff had been selling what was known as the 
Colorado coal, a very superior article of bituminous coal 
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and in great demand in the state of Nebraska. These de- 
fendants prior to said time had built up a large and lucra- 
tive business in soft coal, selling the same in the towns, 
cities, and villages in the state of Nebraska outside of’ the 
city of Lincoln, and at retail within the city of Lincoln, 
where these defendants had built up a large retail trade in 
what is known as the Colorado coal, and at said time and 
for a long time prior thereto, had been securing their sup- 
ply of coal, amounting to several hundred car loads annu- 
ally, of the Colorado Fuel Co.; that at or about said last 
named date, to-wit, November 26, 1887, these defendants 
‘entered into a contract with said plaintiff, partly in writing 
and partly verbal, whereby said plaintiff, who was deal- 
ing largely in Colorado coal known as Franceville coal, 
was to supply said defendants for the remainder of that 
winter season, which extended up to April 1,-1888, with 
said coal to the amount of fully ten cars per day of the 
same, agreeing also at said time to send and furnish to de- 
fendants all the coal said company could, except a small 
amount to be furnished plaintiff’s trade in the southwest - 
ern part of the’ state of Nebraska; and the defendants 
having the right under said agreement to sell the coal at 
all points in the east, northwest, southern, and central por- 
tions of the state of Nebraska; and at or about said time 
plaintiff also agreed, when certain improvements and ad- 
ditional facilities for getting out coal then about completed 
should be made by plaintiff, then plaintiff would endeavor 
to ship to defendants at the rate of fifteen car loads per 
day, and which amount of coal defendants then had 
ample trade to consume; that at said time it was too late 
in the season to make other and further arrangements for 
a supply of coal and fuel with other coal and fuel compa- 
nies or persons except at avery much higher price per car; 
that at said time, and during the winter season immediately 
following, said defendants could have easily handled and sold 
at a great profit, fully 300 cars per month of said Colo- 
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rado coal, and that fact was well known to said plaintiff; 
and it was further agreed at said time that defendants should 
pay for said coal at the end of each week, and which part 
of said contract defendants fully carried out and performed ; 
that on or about the 20th day of December, 1887, without 
any previous notice being given to these defendants and 
without any just cause on the part of these defendants, 
said plaintiff quit furnishing coal under and in pursuance 
of said contract, and refused thereafter to furnish any coal 
to these defendants; that at the time of entering into said 
contract with said plaintiff said defendants ceased purchas- 
ing coal of the Colorado Fuel Co., and the said defendants ° 
at said time and up to the 20th day of December, 1887, 
and during the remainder of the season thereafter, except 
as has been stated, were solely dependent upon_plaint- 
iff for their supply of Colorado coal; that at the time 
plaintiff quit supplying defendants with coal as aforesaid 
there were orders in for 134 car loads of said coal. These 
orders were turned over to the Colorado Fuel Co. by the 
said plaintiff to be filled, and said last named company, 
after many days’ delay—which delay caused great injury 
and damage to the business of these defendants, filled forty- 
one cars of said order, leaving entirely unfilled ninety- 
three cars; that these defendants were damaged by the delay 
in filling said forty-one cars to the amount of fully $300. 

“Second—That of the unfilled orders, amounting to 
‘ninety-three cars, after deducting said forty-one cars thus 
sent by defendants, there were twenty-nine cars that were 
ordered for the retail market of the city of Lincoln, on 
which there was a loss of $1 per ton or $16 per car, 
there being on an average sixteen tons to the car, making 
a total loss on the twenty-nine cars unfilled by plaintiff, 
$464. 

“ Third—On the remaining sixty-four cars unfilled on 
orders there was a loss of $4 per car, or 25 cents per ton, 
making a total loss upon said sixty-four cars of $256, sus- 


Von. 31] JANUARY TERM, 1891. 577 


D., T. &G. R. Co. v. Hatehins. 


tained by reason of the failure of said plaintiff to carry out 
and fully perform its contracts as aforesaid. 

“ Fourth—The loss sustained by these defendants after 
they could get no more orders filled by said plaintiff for 
the balance of the season, which extended in the coal trade 
up to April 1, for the use of such coal, being three months 
and ten days, amounted to fully 776 cars; that said coal so 
agreed to be furnished by said plaintiff was an unusually 
popular coal, and defendants could have sold much larger 
quantities than ten cars per day, at the price that the same 
was to be furnished by said plaintiff, and defendants were 
unable to obtain any other person or corporation that would 
fill orders for such an amount of coal for the remainder of 
the season at a price whereby these defendants could make 
any profit out of the same in handling such coal, and de- 
fendants were unable to get their customers to take any 
other coal in lieu of said Colorado coal ; that of the 776 cars 
which should have been furnished by said plaintiff for the 
remainder of the season and which were not furnished for 
the balance of that season’s trade, 187 cars could have been 
sold, and would have been sold, if furnished by said de- 
fendants, at retail in the city of Lincoln, Nebraska, and at 
a profit of $1 per ton, or $16 per car, or a total profit on 
187 cars of $2,992, which would have been net profit to 
these defendants. 

“ Fifth—Of the remaining cars, after deducting the 187 
cars above referred to, these 589 cars would have been 
used by consumers outside of the city of Lincoln, within 
the stute of Nebraska, and on which these defendants would 
-have made a profit of $4 per car, amounting in all on said 
589 cars to a net profit of $2,356 to these defendants. 

“ That under and in pursuance of said agreement it was 
the duty of said railroad company, said plaintiff, to deliver 
said coal at the city of Lincoln, Nebraska, or at such points 
in the state of Nebraska as these defendants should order 
from time to time, said plaintiff having procured its own 

37 . 
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rates from other railroad companies to haul the coal from 
Colorado into Nebraska. 

“Wherefore these defendants were damaged in the sum 
of $6,268 by reason of the failure and negligence of said 
company, said plaintiff, in performing its contract afore- 
said and by reason of the premises herein stated. 

“Wherefore said plaintiff is indebted to these defend~ 
ants in the sum of $6,268 with interest thereon from the 
1st day of April, 1888, for which sum of $6,268 with in- 
terest from April 1, 1888, these defendants demand judg- 
ment, and costs of this action.” : 

The plaintiff replied by a general denial of the allega- 
tions of the cross-petition. 

The jury in their verdict found the amount due the 
plaintiff on its cause of action to be $1,138.92; found for 
the defendants on their counter-claim, assessing their dam- 
ages at $4,138.92, and found that there was due the de- 
fendants from the plaintiff a balance amounting to $3,000, 
for which sum judgment was entered in favor of the de- 
fendants. 

At the commencement of ‘the trial the plaintiff objected 
to the introduction of any testimony under the answer and 
cross-petition, on the ground that it did not state facts 
sufficient to constitute a cause of action against the plaint- 
iff, which objection was overruled. This ruling of the 
trial court is assigned for error. 

The defendants in their cross-petition seek to recover 
from the plaintiff damages alleged to have been sustained 
by them on account of the failure and refusal of the plaint- 
iff to deliver to them ten cars of Colorado coal per day, 
during the winter of 1887 and 1888, which it had sold to 
the defendants. In the second paragraph of the cross-pe- 
tition the defendants claim that they have suffered a loss of 
$! per ton on twenty-nine cars that were not delivered, 
which were ordered for the retail market of the city of Lin- 
coln, and in the nest succeeding paragraph they allege a 
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loss of twenty-five cents per ton on sixty-four cars, by rea- 
son of the failure of the plaintiff to perform its contract. 
The defendants in the fourth paragraph of their pleading 
set up that 187 of the cars of coal which were not deliv- 
ered could and would have been sold by the defendants 
at retail in Lincoln, at a net profit to. them of $2,992, and 
in the fifth paragraph they allege that 589 cars of coal 
would have been used by consumers outside of Lincoln, on 
which the defendants would have made a profit of $4 per 
car, or $2,356. 

We are satisfied that the cross-petition fails to state a 
cause of action against the plaintiff. It does not allege 
facts sufficient to show that the defendants had been dam- 
aged by the failure of the plaintiff to furnish the coal as 
agreed. Itis nowhere alleged in the pleading that the coal 
was to be furnished by the plaintiff at an agreed or stipu- 
lated price. Unless the price was agreed upon, it is clear 
that the defendants were not damaged by the failure of the 
plaintiff to keep the contract. There is likewise no allega- 
tion as to the market value of the coal at the time and 
place the same was to be delivered. As a general rule, 
where the seller of personal property fails and refuses to 
deliver the same to the buyer, the measure of damages for 
a breach of the contract is the difference between the con- 
tract price and the market value of the property at the time 
and place where it should have been delivered under the 
agreement. (Goodrich v. McClary, 3 Neb., 123; Wasson 
v. Palmer, 13 Neb., 378; 17 Neb., 330; Post v. Garrow, 
18 Neb., 682; Sleuter v. Wallbaum, 45 IIL, 43; Merz v. 
Albrecht, 52 Ill., 491.) The defendants having failed to 
allege a definite price they were to pay for the coal, and its 
market value where it was to have been delivered, it does 
not appear, from the pleading, that they have sustained 
a loss by the failure of the plaintiff to deliver the coal. 
It is not sufficient to aver that the defendants suffered 
“a loss” of a specified sum per ton, or that they would 
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have made a profitof a definite amount had the coal beew 
furnished. 

The fact that the defendants admit in their pleading the 
allegations of the petition, that the plaintiff furnished the 
coal sued for at an agveed price, did not relieve them from: 
averring and proving that the plaintiff promised to deliver 
other coal at a stipulated sum, The contract on which the: 
defendants rely is entirely different from that pleaded by 
the plaintiff, and the sufficiency of the cross-petition must be 
determined as if it stood alone, and without reference to the 
averments contained in the petition of the plaintiff. When 
so construed, it fails to state a*cause of action against the 
plaintiff. 

Upon the trial in the court below the defendants proved 
the price per ton the coal could have been sold for by them 
at retail in the city of Lincoln. The loss of probable prof- 
its which the defendants might have realized from the dis- 
position of the coal at retail is entirely too remote and 
uncertain to be recovered. This evidence was inadmissible, 
and prejudicial to the plaintiff. (Holmes v. Boydston, 1 Neb., 
357; French v. Ramge, 2 Neb., 254; Sycamore Co. v. 
Sturm, 13 Neb., 215; Bridges v. Lanham, 14 Neb., 369.). 

The correct rule as to the measure of damages was stated 
by the trial court in instruction No. 5, thus: “If you find. 
in favor of the defendants upon their counter-claim, then 
you are instructed that the measure of defendants’ damages. 
would be as follows: you will find from the evidence the 
agreed or contract price of coal at the time and place of 
delivery ; then you will find the market value of the coal 
at the time and. place of delivery; the excess, if any, of 
the market value at the time and place of delivery over 
the contract price, would be the damages sustained by de- 
fendants.”” 

According to the defendants’ testimony the plaintiff 
agreed to deliver the coal in carload lots at Lincoln and 
other points in the state at a stipulated sum per ton. The 
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testimony should have been confined to the market value 
of the same grade of coal per ton by the car load and not 
what it would have brought at retail. 

The judgment of the court below is reversed and the 
cause remanded for further proceedings. 


REVERSED aND REMANDED. 


‘THE other judges concur. 


D. J. Gates v. 8. V. Parrorr &v AL 
[F1Lep Marcu 17, 1891.] 


1. Agistment: Lien. When a person furnishes feed and takes 
care of live stock under a contract with the owner thereof, such 
person has a lien upon such stock for their keeping, and the 
owner cannot lawfully obtain possession of the same by legal 
process until he has paid or tendered the amount due for their 
feed and care. 


2. Execution: REPLEVIN: DAMAGES. Where an officer Jevies an 
execution on property not in the possession of the judgment 
debtor, and the property is afterward replevied from the officer 
by the person in whose possession ib was when seized, the meas- 
ure of the officer’s damages, withiu the value of the property, is 
the amount due upon the execution and legal costs. 


Error to the district court for Boone county. Tried 
delow before Harrison, J. 


J. E. Philpott, and 8. R. Anstine, for plaintiff in error, 
cited, as to the agister’s lien: Guthman v. Kearn, 8 Neb., 
502. 


Matt. Miller, contra. 
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Norval, J. 


This is an action in replevin brought by the plaintiff in 
error to recover the possession of thirteen head of cattle, 
two of which the plaintiff claims to be the owner of, and 
he asserts the right to possession of the other eleven head 
by virtue of an agister’s lien for feed and keeping. 

In the district court the verdict of the jury was for the 
plaintiff as to the two head, and in favor of the defendants 
as to the remainder of the cattle. 

The proof shows that John A. Westover and James S. 
Armstrong were at one time partners engaged in business 
under the firm name of Armstrong & Westover, and at 
the time the partnership was dissolved the firm owned cer- 
tain personal property, including the eleven head of cattle 
in controversy, which remained undivided. On the 16th 
day of January, 1885, after the firm had ceased to do busi- 
ness, John A. Westover executed in the firm nameof Arm- 
strong & Westover a note for $900 to Nelson Westover 
and gavea chattel mortgage, in the name of the firm, upon 
the eleven head of cattle and other property to secure the 
payment of the note. Subsequently Nelson Westover as- 
signed the note and mortgage to one Henry E. Lewis, who 
placed it in the hands of his attorney to foreclose. James 
P. Starring took a portion of the cattle replevied in this 
ease under the mortgage and turned them over to the 
plaintiff for feed and care until the day of sale. 

Afterward, on the 24th day of December, 1886, the dis- 
trict court of Boone county, in a cause pending therein 
wherein James 8. Armstrong was plaintiff and Henry E. 
Lewis, Nelson Westover, James P. Starring, and John A. 
Westover were defendants, entered a decree that the note 
and mortgage were null and void, canceled the same and 
perpetually enjoined the sale of the property described in 
this mortgage. 


On the 22d day of February, 1887, the defendant 
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Frank Miller, as constable, levied an execution issued out 
of the county court of Boone county, on a judgment in 
favor of the Schuyler National Bank against Armstrong 
& Westover, upon the property in suit, took the same from 
the possession of the plaintiff and placed the cattle in the 
care and custody of the defendant S. V. Parrott. The 
following day this action was brought. 

The judgment of the lower court, in so far as it is in 
favor of the plaintiff, is clearly right. The undisputed 
evidence shows that the plaintiff, at the commencement of 
the suit, was the general owner of two of the cattle, and 
was entitled to their possession. They were levied upon 
by the officer through a mistake, he supposing that they 
belonged to Armstrong & Westover. 

Of the remaining eleven head that were replevied, the 
proof shows that two of them were delivered to the plaint- 
iff by John A. Westover, under a contract to feed and 
care for the same, on the day the mortgage was made to 
Lewis. The plaintiff claims an agister’s lien for feed fur- 
nished and care bestowed upon the entire eleven head. 

Sec. 28, art. I, ch. 4, Comp. Stats. 1887, reads as follows: 
“When any person shall procure, contract with, or hire 
any person to feed and take care of any kind of live stock, 
it shall be unlawful for him to gain possession of the same 
by writ of replevin, or other legal process, until he has 
paid or tendered the contract price, or a reasonable com- 
pensation for taking care of the same.” 

It is obvious that when the owner of live stock contracts 
with another to feed and care for the same, the above 
quoted section in express terms gives to the agister a lien 
upon the stock for their keeping, and the owner cannot 
lawfully obtain possession of such stock until he has paid 
or tendered to the agister the amount due for their feed 
and care. As to two head of the cattle, Westover, one of 
the general owners, contracted with the plaintiff to feed 
and care for them. It is very clear that the plaintiff had, 
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under the statutes, a lien therefor. The cattle were levied 
upon and taken from the plaintiff without his consent, and 
as the amount due him for the feeding, care, and keeping 
of the two head had neither been paid or tendered, the 
plaintiff had such an interest as entitled him to maintain 
replevin therefor. 

As to the remaining nine, the agisting contract was not 
made with either of the owners of the stock, but with the 
agent of the mortgagee, Lewis, whose mortgage was invalid. 
The plaintiff therefore acquired no lien upon the cattle for 
the feeding and care, as against Armstrong & Westover or 
their execution creditors. It appears that Armstrong 
demanded the cattle from the plaintiff shortly after they 
came into his possession, which was refused, and the plaint- 
iff was then informed he would not receive any pay for 
their keeping. No estoppel was therefore created against 
the owners of the stock. 

The jury, by their verdict, found the right of posses- 
sion to the eleven head of cattle in the defendants, and as- 
sessed their damages at $134.48. Weare at a loss to know 
upon what theory the damages were assessed. It was stip- 
ulated by the parties that the defendants claimed the pos- 
session of the property by virtue of a levy under an exe- 
cution. The writ was not introduced on the trial, nor was 
the judgment upon which the same was issued. Where 
an officer levies an execution on property not in possession 
of the judgment debtor, and the property is afterwards re- 
plevied from the officer by the person in whose possession 
it was when seized, the measure of the officer’s damages 
within the value of the property is the amount due upon 
the execution and legal costs. (Black v. Winterstein, 6 Neb., 
224; Frey v. Drahos, 7 Id., 194; Kersenbrock v. Martin, 
12 Id., 375; Welton v. Beltezore, 17 Id., 399; Cruts 
v. Wray, 19 Id., 583; Williams v. Eikenberry, 22 Id., 
216.) 

As there ts not a syllable of evidence to show the amount 
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due upon the judgment and execution, the defendants were 
only entitled to recover nominal damages. 

For the reasons stated, the judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Wituiam H. Pickens, APPELLEE, v. PLATTSMOUTH 
LanpD AND INVESTMENT Co. ET AL., APPELLANTS. 


{Finep Marcr 24, 1891.] 


Mechanics’ Liens: OWNER oF EQuITABLE INTEREST IN LAND: 
Lrasiuiry. W. H. P. contracted with the P, Land and Invest- 
ment Company to erect a building, known as the Park House, on 
forty acres of ground, for the purchase-of which that company 
had an unwritten agreement with tbe P. Land and Improvement 
Company, the legal owner, which agreement was subsequently 
abandoned by both companies, and a balance of $800 for the 
erection of the building was claimed by the contractor. In an 
action to enforce the mechanic’s lien against both companies by 
the contractor, held, that the Investment Company alone was 
liable, and that the contractor’s lien was limited to the build- 
ing, and that the land of the Improvement Company was not 
chargeable. (Irish v. Lundin, 28 Neb., 84.) 


APpPrAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


O. H. Ballou, for appellant, cited: Lrish v. Lundin, 28 
Neb., 84. ; , 


J. B. Strode, contra, cited, contending that the Improve- 
Company was estopped by the conduct of its officers from 
denying the liens: Buchkstaff v. Dunbar, 15 Neb., 114; 
MeCormick v. Lawton, 3 Id., 149. 
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Coss, Cu. J. 


This action was brought by the appellee in the district 
court of said county to foreclose a mechanic’s lien for the 
erection of certain buildings on the property of the appell- 
lant described as the northwest quarter of the southeast 
quarter of section one, town twelve north, range thirteen 
east, sixth P. M.,in Cass county, Neb. The amount of the 
claim was $800.25. The appellants set up in their brief 
that the Plattsmouth Land and Improvement Company 
were the legal owners of the title to a tract of land near 
Plattsmouth, amounting to two hundred acres, as appeared 
of record in Cass county, the Plattsmouth Investment Com- 
pany at the time holding an unrecorded and undisclosed 
parol contract for the purchase of the said real estate. Ap- 
pellee Pickens contracted with the Plattsmouth Investment 
Company, the equity holders, for the erection of certain 
buildings, known as the Park House, etc., and built the 
same on said land, the Plattsmouth Land and Improve- 
ment Company not being a party to said contract. Lien 
was filed and suit brought to foreclose and sell the build- 
ings and also the lands on which they were placed. Decree 
for plaintiff ordering sale of premises, including realty, from 
which decree this appeal is taken by the Plattsmouth Land 
and Improvement Company. 

The counsel for appellee replied that the counsel for 
appellants, in his statement of the case says that the Platts- 
mouth Investment Company held an unrecorded and undis- 
closed parol contract for the purchase of the real estate 
described in the petition, at the time the contract for the 
erection of a Park House, mentioned in the petition, was 
made. To this we assent; but we do not assent to his further 
statement that the contract for the erection of said Park 
House was made with the Plattsmouth Investment Com- 
pauy, the equity holder, alone, and that the Plattsmouth 
Land and Improvement Company, the holder of the legal 
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title, was not a party to said contract. The evidence in 
this case warrants us in stating that the Plattsmouth Land 
and Improvement Company took such action, through its 
officers, in procuring the appellee to enter into the con- 
tract and to erect the building as to make it a party to the 
contract. . 

The cause was tried to the court and the following de- 
cree was entered: “This cause came on to be heard upon 
the petition, answer, and reply, and the evidence, and a 
jury being waived, was submitted to the court, and the 
court finds that there is due the plaintiff from the Platts- 
mouth Investment Company and the Plattsmouth Land 
and Improvement Company upon the account set forth the 
sum of $800, with interest at the rate of seven per cent 
from January 24, 1888, and that plaintiff on November 
19, 1887, made an account in writing of the items set 
forth, and, after making oath thereto, filed the same in the 
clerk’s office of Cass county, where it is duly recorded, and 
is a subsisting mechanic’s lien upon the premises described 
and known as ‘Rural Park,’ as shown by the plat of . 
Livingston Heights in book 15, page 179, of Cass county 
records, and the buildings and improvements thereon; and 
the court finds that the plaintiff is entitled to have said 
lien enforced. It is therefore considered and adjudged 
that the plaintiff recover from the defendants, the Platts- 
mouth Investment Company and the Plattsmouth Land 
and Improvement Company, the sum of $800, with inter- 
est from January 24, 1888, at seven per cent per annum, 
and his costs in this action, in case said judgment is not 
paid within twenty days from the entry of this judgment,” 
in default of which the sheriff of the county was ordered 
to sell the premises and apply the proceeds to satisfy the 
judgment. 

The motion of both defendants for a new trial having 
been overruled the case was appealed to this court. 

There were in the court below three parties defendant to 
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this suit: the Investment Company, the Land and Improve- 
ment Company, and Samuel D. Mercer, its treasurer, who 
was not found to have been liable individually, and the de- 
cree was rendered against the two companies, enforcing the 
plaintiff’s lien of $800, with interest, against the Land 
and Improvement Company’s property described. 

It appears, as a fact, that the two companies were dis- 
tinct associations, without any liability in common, and 
with no other interest than that of a prospective purchase 
and sale of the property, under a parol contract, which was 
abandoned by both. 

It further appears that the contract for the building, 
against which the lien was rendered, was made with the 
Investment Company, represented at first by William 
Gratton as its secretary, and subsequently by L. F. Hartz- 
man, as shown by the correspondence between the plaintiff 
and that company’s secretaries, attached as exhibits to the 
testimony. 

It does not appear from the record that any party other 
_ than the appellee and the Investment Company had any- 
thing whatever to do with the contract, or that any officer 
or agent of the Land and Improvement Company partici- 
pated in the making of the contract by authority or volun- 
tarily. 

It is contended by the appellee that the latter company 
may be bound under the mechanic’s lien law because 8. D. 
Mercer, its treasurer, in showing a friendly interest in the 
Investment Company, or in the appellee, or both, allowed 
his office, in Omaha, to be used for a business interview be- 
tween the contracting parties. This fact is not deemed 
sufficient to charge the Land Improvement Company either 
directly, or impliedly, with any responsibility under the 
contract. It would be unreasonable to hold that the inter- 
ests of the shareholders could be so affected by such an in- 
significant act, not done by authority of the company. 

The letters of the appellee go to show that he dealt with 
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the Investment Company; his proposal for the buildings 
was so addressed, and that company paid him sums of 
money, on account of the building, which he acknowl- 
edged. That company has the whole benefit of the im- 
provement, if there be any ; the other making no claim to 
it, but disclaiming all responsibility on acconnt of it. 
There is apparently no hardship, in this equitable consid- 
eration, to the appellee, or to the Investment Company. 
One-half the contract price has been paid, and the building 
itself is charged with the remainder. To charge forty 
acres of ground, not legally involved in the transactions of 
the appellee, would seem to be both an inequitable and an 
inexact construction of the lien law. : 

In the case of Irish v. Lundin, 28 Neb., 84, it was 
held, as to vendors’ and mechanics’ liens, that when A pur- 
chased a lot from B for $800, paying one-fourth down, 
the remainder to be paid in ninety days, the contract not 
being in writing, and the purchaser taking possession 
erected a dwelling house before the expiration of the 
ninety days, and the mechanics and material men who had 
contributed filed scparate claims each for a lien, and 
brought their action to foreclose, A failing to pay the bal- 
ance due on the purchase money, the property should be 
sold and the proceeds applied, First, to the amount, with 
legal interest, due on the contract of purchase ; and Second, 
to the payment of the liens on the property, and the re- 
mainder, if any, to the purchaser; but if there was not 
sufficient after paying the purchase price to satisfy the 
liens, the lien holders should be paid pro rata. Under 
this rule the vendor’s lien would be paramount; but as 
there was a total failure and abandonment of the unwrit- 
ten contract of sale, without possession, except as to the 
building ground, it is to be treated as a forfeiture of the 
Investment Company. 

The judgment of the district court will therefore be re- 
versed, as to all findings against The Plattsmouth Land 
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and Improvement Company, together with all costs taxed 
against said company, and the lien against the real estate 
described is discharged except as against the building 
erected by the appellee under contract with the Platts- 


mouth Investment Company, as to which judgment be- 
low is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


STATE, EX REL. C. Harnisu, v. J. R. SMrvrw ET AL, 
[FILED MarcH# 24, 1891.] 
Mandamus: RELATOK A PRIVATE CITIZEN: DEMAND NECES- 
SARY. It is indispensable to demand of the party, if a private 
individual, against whom application for mandamus is to be 


made, to perform the duty before the action is commenced. (Tut- 
ton v. Eberhardt, 14 Neb., 201.) 


ORIGINAL application for mandamus. 

M. F. Harrington, and Walliam Leese, for relator. 
Thomas Carlon, and Harwood, Ames & Icelly, contra. 
No briefs filed. 

Coss, Cu., J. 


The relator on April 29, 1890, applied to this court for 
a peremptory mandamus to Israel R. Smith, William J. 
Canton, Frank Campbell, Fred E. Heinerickson and Mich- 
ael M. Sullivan, defendants, as the sole members of the 
city council of the city of O'Neill, in Holt county, alleg- 


. 
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ing that he isa citizen of the United States, a resident tax- 
payer of the third ward of said city, and a duly qualified 
elector thereof. 

II. That at the general election on the first Tuesday of 
April, 1889, James P. Weeks was duly elected councilman 
for said ward for the term of two years, and on October 
15, 1889, removed from said city, and has been a non-resi- 
dent thereof and absent therefrom, and said office has re- 
mained vacant hitherto, and was vacant more than thirty 
days prior to the election of the first Tuesday of April, 
1890. ; 

IIT. That less than twenty, and more than ten, days be- 
fore said election, on March 15, 1890, the defendant gave 
public notice that at the Potter House, in said Third ward, 
on said day of election, such election would be held for a 
councilman to fill the vacancy caused by the removal of 
Weeks, which was duly held accordingly. 

IV. That the total vote cast in said ward at said elec- 
tion was 100 votes, and no more, of which the relator re- 
ceived, as councilman, 51 votes to fill such vacancy, being 
a majority, and was thereby duly elected to such office. 

V. That the first meeting of said city council thereafter 
was on April 6, following, at which all the defendants, ex- 
cept M. M. Sullivan, were present, and at which they neg- 
lected and refused to issue to the relator a certificate of 
election as councilman for said ward, and did issue certifi- 
cates to every other councilman elected, and also to the 
mayor and to other city officers so elected; and said coun- 
cil is not now in session. 

‘VI. Your relator is without other remedy at law. 

VII. And, therefore, asks a peremptory writ of man- 
damus commanding the defendants to issue to him a cer- 
tificate as councilman for said Third ward of the city of 
O’Neill for one year to fill the vacancy aforesaid. 

Notice was served on the respondents of the application - 
to be made for the writ. 
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The respondents answered denying each and every alle- 
gation of the relator. : 

2. They admit the relator is a citizen and tax payer, as 
stated, and that James P. Weeks was elected councilman of 
the Third ward for the term of two years; also the fourth 
paragraph of the information. 

3. Asto the allegations of paragraph two, they deny the 
same and aver that Weeks has not been in the city of 
O'Neill since November 1, 1889, but that his family have 
resided continuously in the Third ward at the same resi- 
dence of said Weeks at the time -he was elected councilman, 
and so reside at present; and so deny the other allegations 
of said paragraph two. 

4, As to paragraph five, they aver that at the first meet- 
ing, on April 6, 1890, after other business, the session was 
adjourned to April 11, following, and at the next session, 
after other business, adjourned to April 30, following. 

5. And deny that they refused at any of said meetings 
to issue a certificate of election to the relator. 

6. And produce the certificate of the city clerk and the 
affidavits of M. M. Snilivan and I. R. Smith as Exhibits 
A, B, and C, in evidence of the fact. 

7. They deny that the city council ever declared a va- 
cancy of the office, or that it authorized a call for an elec- 
tion for a successor to said Weeks, They admit that the 
mayor, presuming there was such vacancy, owing to the 
temporary absence of Weeks, ordered the city clerk to 
make such call. 

The relator’s case should furnish to the court prima facie 
evidence of a duty on the part of the respondents to be 
performed in their office of common councilmen, an obli- 
gation to perform that duty, and their refusal to perform 
it upon proof of formal specific demand. 

The relator alleges that the respondents neglected and 
refused to issue to him a certificate of election as council- 
man of the Third ward of the city of O’Neill, to fill a 


Vou. 31] JANUARY TERM, 1891. 593 


Symns vy. Benner. 


given vacancy; but neither alleges that a demand was 
made, nor brings proof of it. 

The respondents deny either that a demand was made by 
the relator, or that a refusal was given by themselves to 
issue the certificate. Inthe case of Tutton v. Eberhardt, 14 
Neb., 201, it was held, ‘ where mandamus is instituted by 
a private individual against a county clerk and treasurer to 
require them to keep the books of their respective offices 
in a particular manner, it must appear that a demand for 
that purpose was made upon the officers before the action 
was commenced.” 

In Redfield on Railways, p. 659, it is said that “Tt is 
first indispensable to demand of the party against whom the 
application for mandamus is to be made to perform the 
duty.” (State v. Governor, 1 Dutch., 331; State v. Lehre, 
7 Rich., 234; State v. Davis, 17 Minn., 429.) - 

For the want of evidence of demand by the relator the 
writ is ; 

DENIED. 


THE other judges concur. 


A. B. Symus & Co. v. C. F. BENNER ET AL. 
(Firep Marcu 24, 1891.] 


1. Sale: Fraup: Rescrsston: TENDER or PRricE: The general rule 
is that a party who seeks to rescind a contract entered into on 
fraudulent representation, must return or effer to return the 
property acquired by such contract within a reasonable time, so 
as to place the property and the adverse party substantially in 
the same condition as at the time the property was received. 
There are some exceptions to this rule, however. 


: Case Staten. One 8. sold goods to B. upon the repre- 
sentation that he (B.) was entirely free from debt, that the 
goods in his store were paid for and that he was in the habit of 
discounting his bills and would pay the same within ten days, 


38 


2. 
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whereupon goods to the amount of $500 were sold to him by 8. 
In ten days from the date of the purchase B. paid $100, and 
soon afterwards executed a mortgage for a large amount to his 
brother and surrendered possession thereunder of his goods. 
Attachments, etc., were thereupon levidd upon the goods, where- 
upon 8. brought an action of replevin to recover the goods pre- 
vionsly sold by him, and on the trial paid into court the amount 
of money paid by B. on the purchase, less the value of the goods 
sold by B. Held, That as there was uncertainty as to the 
amount of said goods sold by B., and as the offer to pay the res- 
idue of the $100 was made on the trial, and as soon as the 
amount was ascertained, it was within a reasonable time. 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


F., Martin, for plaintiff in error, cited: Wells, Replevin, 
secs. 318, 821-2, 324, 331; 1 Addison, Contracts, 452; 
Sargent v. Strum, 23 Cal., 360; Ryan v. Brant, 42 Tll., 79; 
Schweizer v. Tracy, 76 Id., 345; Hendrickson v. Hendrick- 
son, 51 Ia, 68; Oswego Starch Factory v. Lendrum, 57 Id., 
577; Reid v. Cowduroy, 44 N. W. Rep. [Ia.], 351; Peters 
v. Hilles, 48 Md., 506; Thurston v. Blanchard, 22 Pick., 
[Mass.], 20; Manning v. Albee, 11 Allen [Mass.], 522-3; 
Poor v. Woodburn, 25 Vt., 239; Clough v. L., etc., R. Co., 
' L. R., 7 Exch., 26. : 


J. D. Gilman, Isham Reavis, C. Gillespie, and E. W. 
Thomas, contra, cited: Herman v. Haffenegger, 54 Cal., 
161; Bowen v. Schuler, 41 T1.,1938; Moriarty v. Stoferan, 
89 Id., 528; Smith v. Schmitz, 10 Neb., 605; First Nat. 
Bank v. Yocum, 11 Id., 328; Faulkner v. Klamp, 16 Id., 
174; Grimes v. Farrington, 19 Id., 47; Schulenberg v. Har- 
riman, 21 Wall. [U.S.], 44; 1 Benjamin, Sales, 649; 1 
Greenl., Ev., 634; 7 Wait’s Act. & Def., 579. 


Maxwett, J. 


The plaintiffs are wholesale grocers in Atchison, Kansas. 
In August, 1888, C. F. Benner, one of the defendants, was 
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engaged in the mercantile business in a small way in Falls 
City, Neb. 

He was anxious to add a line of groceries to his business, 
and in order to obtain credit from the plaintiffs represented 
to their salesmen, in substance, that his stock was paid for 
and that he discounted his bills from wholesale dealers. 
Relying upon these and other representations of Benner the 
plaintiff sold him goods to the amount of $500. 

About ten days after the sale took place Benner seni the 
plaintiffs $100 to apply on the purchase. A number of 
letters followed from the plaintiffs urging payment of the 
goods, but no other payment was made thereon. About 
the middle of September, 1888, C. I’. Benner executed a 
mortgage to C. C. Benner, his brother, for more than 
$2,000, and the latter immediately took possession. Vari- 
ous creditors of C.F. Benner thereupon procured attacl- 
iments, etc., and levied them on the goods in the possession 
of:C. C. Benner. 

The plaintiffs in this action, as soon as they learned of the 
mortgage of C. F. Benner to his brother, sought to rescind 
the sale and brought au action of replevin against the two 
Benners, under which they took all the goods undisposed 
of which had been purchased from the plaintiffs. It ap- 
peared on the trial that $47.00 worth of the goods had 
been sold, whereupon the plaintiff paid into court $53.00 
for the use of C. F. Benner. 

Upou the conclusion of the testimony for the plaintiff the 
defendants filed the following motion, which was sustained: 
“Defendants move the court to direct the jury to find a 
verdict in favor of the defendant, for the reason that the 
plaintiffs have not made out a prima facie case to entitle 
them to recover, for the following reasons : 

“1st, There is no proper rescission of the contract of pur- 
chase of the goods by C. F. Benner from the plaintiffs. T¢ 
has developed in the testimony that the purchase was 
made by young Benner, the goods were delivered at Falls 
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City, and that the sum of $100 was paid on the purchase 
price of the goods by Benner; and there is no showing on 
the part of the plaintiffs that this money was returned or 
offered to be returned to Benner previous to the bringing of 
the suit in replevin ; and until said offer or return is made, 
where the claim is that the goods were fraudulently pur- 
chased, the vendors of the goods have no right of action; 
and for the reason that no rescission having taken place the 
plaintiffs were in no condition to say that they were the 
owners of the goods and entitled to their possession, as the 
original contract had not been disposed of by rescission. 

“9d, For the reason that it has developed in the testi- 
mony that Thompson was in possession of the goods by 
writs of execution, and there is no testimony to show that 
the debts which those executions represented had not been 
contracted before or since this contract was made for the 
purchase of these goods.” 

The general rule is that a party who seeks to rescind a 
contract must return, or offer to return, the property ac- 
quired by such contract within a reasonable time, aud in 
such a way as to place the property and the vendor sub- 
stantially in the same condition as at the time the property 
was received. (Manahan v. Noyes, 52 N. H., 232; Lane 
v. Latimer, 41 Ga.,171; Skinner v. White, 17 Johns., 357; 
Pintard v. Martin, 8. & M. Ch. [Miss.], 126; Hanson v. 
Field, 41 Miss., 712; Clark v. Tennant, 5 Neb., 549; 5 
Wait’s Actions and Defenses.) There are some exceptions 
to the rule, however, as where a party guilty of fraud has 
put it out of the power of the party defrauded to make such 
return, or such return is impossible, as in a case of exchange 
of animals, where the one received has died from a conta- 
gious disease existing when the exchange was made. 
(Faulkner v. Klamp, 16 Neb., 174; Jones v. Edwards, 1 Id., 
170; Masson v. Bovet, 1 Denio, 69.) 

The rule is that the party defrauded must do what he 
can to place the other in statu quo. (Wilber v. Flood, 16 
Mich., 45; First Natl. Bank v. Yocum, 11 Neb., 328.) 
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In the case at bar it was evident at the time the action 
was instituted that a considerable portion of the goods pur- 
chased had been sold. The exact amount does not appear 
to have been ascertained until the trial. 

On being ascertained, however, the plaintiffs at once 
tendered the remaining amount due. This, under the cir- 
cumstances, would seem to be sufficient. 

It is very evident that the goods were obtained by fraud 
and misrepresentation, and would not have been furnished 
to C. F. Benner had he not willfully and deliberately mis- 
represented the facts to the plaintiffs. 

The plaintiffs had a right to claim their goods upon 
tendering back the money paid thereon; and this tender, 
so far as appears, was made at the earliest opportunity after 
the amount due was ascertained. 

The court therefore erred in directing a verdict, and the 
judgment is reversed and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


THE other judges concur. 


H.C. McEvony er au. v. McCann & Biauin. 
[FILED Marcu 24, 1891.] 


Insolvency: CoNFESSION OF JUDGMENT: SALE: VALIDITY. The 
firm of C. & B., being indebted to various parties, confessed 
judgments in favor of certain creditors, and executions were 
thereupon levied upon their stock of goods. Before the sale 

‘ under the executions the judgment debtors, with the consent of 
the execution creditors, sold the goods for their full value to M. 
& B., who paid said judgments and other debts. Held, In the 
absence of any proof impeaching the judgments or the good 
faith of M. & B. in making the purchase, that the sale would 
not be declared fraudulent and void as to other creditors. 
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Error to the district court for Holt county. Tried 
below before Norris, J. 


Ht. M. Utley, for plaintiff in error Hershiser. 
Thomas O’ Day, contra. 
MAXWELL, J. 


In December, 1886, the firm of Cook & Biglin were en- 
gaged in the mercantile business at O’Neill, and being in- 
debted to various persons, on the 16th day of December, 
1886, confessed judgments in favor of various creditors in 
the aggregate for $1,416. Executions were thereupon is- 
sued upon said judgments and levied upon the stock of 
goods in controversy. The goods remained in the posses- 
sion of the constable until about the 2ist of December, 
1886, when the defendants in error claimed to have pur- 
chased the goods and received bills of sale from the judg- 
ment debtors and judgment creditors. On the following 
day, other creditors procured attachments against’Cook & 
Biglin, and caused the same to be levied upon the stock of 
goods in question. Afterwards, on the same day, the de- 
fendants in error brought an action of replevin and re- 
claimed the goods. 

On the trial of the cause, the court found in favor of the 
defendants in error, and rendered judgment for one cent 
damages. 

The testimony shows that the person named Biglin, who 
was a member of the firm of McCann & Biglin, is a brother 
of a person of the same name who was a member of the 
firm of Cook & Biglin. The testimony tends to show that 
McCann & Biglin purchased the goods in controversy for 
their full value and paid the purchase money to creditors 
of the firm of Cook & Biglin. So far as appears, the de- 
sign on their part was not to defraud creditors of Cook & 
Biglin. 
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It is unnecessary to review the testimony at length. 
The defendants in error appear to have acted in good faith 
and will be protected. 

There is no error in the record, and the judgment is 


AFFIRMED, 


THE other judges concur. 


Witiiam Scoock, APPELLANT, v. Fauus Ciry, 
APPELLEE. , 


’ [FILED March 24, 1891.) 


Adverse Possession: OPENING STREETS: INJUNCTION. A party 
who has been in the open, notorious, exclusive, adverse possession 
of a portion of a town-site for a period of time sufficient to bar 
an action against him to recover possession thereof, thereby ac- 
quires an absolute title to said land, and may protect his posses- 
sion by injunction against unlawful acts of the city authorities 
io attemptivy to open streets through his land. 


APPEAL from the district court for Richardson county. 
Heard below before APPELGET, J. 


J.D. Gilman, and £. W. Thomas, for appellant: 


Injunction is the proper and only adequate remedy. 
(Bolton v. McShane, 25 N. W. Rep. [Ia.], 185; Normand 
v. Oloe County, 8 Neb., 21; Poirier v. Fetter, 20 INan., 47.) 
An action of trespass would settle nothing. (Davis v. Lond- 
green, 8 Neb., 43; Turner v. Stewart, 17 Rep., 538; Wilson 
v. Mineral Point, 39 Wis., 160; Maxwell, PL & Pr. [4th 
Ed.}j, 547-52.) Avppellant’s adverse possession for fifteen 
years should prevent the city from now opening the street. 
(Ft. Smith v. MeIcibbin, 41 Ark., 45-8; Litchfield v. Wil- 
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mot, 2 Root [Conn.], 288; Dudley v. Trustees, 12 B. Mon. 
[Ky.], 610; Pella v. Scholte, 24 Ia., 283; Cincinnati v. 
Evans, 5O. St., 594; Lessevs of Cincinnati v. Presbylerian 
Church, 8 O., 310; Knight v. Heaton, 22 Vt., 481; Rich- 
mond v. Poe, 24 Gratt. [Va.], 142; Wheeling v. Campbell. 
12 W. Va., 386; Gregory v. Lincoln, 13 Neb., 356.) The 
maxim, “nullum tempus occurrit regi,” does not apply to 
cities and villages. (Alves v. Henderson, 16 B. Mon. [Ky.], 
131; Clements v. Anderson, 46 Miss., 581; St. Charles Co. 
v. Powell, 22 Mo., 525; Varick v. N. Y. Corp., 4 Johns. 
Ch., 53; Evans v. Erie Co., 66 Pa., St., 222; Arapahoe v. 
Albee, 24 Neb., 242; Wheeling v. Campbell, Lessee, v. Presb. 
Church, and Ft. Smith v. McKibbin, supra.) 


Frank Martin, and C. Gillespie, contra: 


The threat, if executed, would only amount to a trespass, 
for which there is an adequate remedy at law, and injunc- 
tion will not lie. (Tigard v. Moffit, 13 Neb., 565; Hopkins 
v. Keller, 16 Id., 569; Council Bluffs v. Stewart, 51 Ta., 
385 ; 3 Wait’s Act. & Def., 685, 701.) The injury threat- 
ened is not irreparable, but may be compensated in dam- 
ages. (Maxwell, Pl. & Pr. [4th Ed.], 551; Tigard v. 
Moffit, supra; Smith v. Oconomowoc, 49 Wis., 694.) The 
statute does not run against the state. (Blazer v. Johnson 
11 Neb., 405.) Nor should it run against the public. 
(State v. Cincinnati, 18 O. St., 262; Evans v. Erie Co., 66 
Pa. St., 223.) Prescriptive right to a street can never be 
acquired by obstructing it, and no acquiescence by the au- 
. thorities can deprive the public of its use. (Com. v. Upton, 
6 Gray [Mass.], 476; N. W. Fertilizing Co.v. Hyde Park, 
97 U.S., 659; Jersey City v. Morris Canal Co., 1 Beasl. 
[N. J.], 547; Wait’s Act. & Def, vol., 4, p. 782; vol. 6, p. 
324; vol. 8, p, 495-6, and citations on pages named; Dil- 
lon, Mun. Corp. [1st Ed.], secs. 530-33, and citations; 
Simmons v. Cornell, 1 R. 1,519; Alton v. Ill., ete., Co., 12 
Ill, 60; Turney v. Chamberlain, 15 Id., 271.) 


VoL. 31] JANUARY TERM, 1891. 601 


Schock v. Falls City. 


MaxweE Lt, J. 


A demurrer was sustained to the petition in the court 
below and the action dismissed. The petition is as fol- 
lows : 

“That on the 17th day of February, A. D., 1870, one 
A. J. Weaver was the owner of the N. W. } of section 14, 
in town 1, range 16, in Richardson county, Nebraska, 
and said A. J. Weaver and Martha Weaver, as his wife, 
caused said above described tract of land to be all sur- 
veyed, platted, and laid out into lots, blocks, streets, and 
alleys, and caused a map or plat of said survey, showing 
said streets, alleys, lots, and blocks, to be made, signed, 
acknowledged, and filed for record in the county clerk’s 
office of said county and recorded in the records of said 
county, showing said Jand so platted and laid out as 
‘Weaver’s Addition to the City of Falls City, Nebraska.’ 
At such time nearly all of said laid was cultivated field, 
and used and occupied only as such; that upon said map 
was shown a strip of land marked as ‘Cameron street,’ 
commencing at a point on the north line of said land and 
about 508 feet west of the N. E. corner of N. W. 4 of section 
14, and running thence south to the south line of said 
quarter section. 

“That said ‘Cameron street’? was never opened, or 
worked, or prepared for a public street, or used, traveled, 
or accepted as such, or used for public travel, but passed 
along a portion of said cultivated field where there were 
no occupants or residents, and no one to travel or pass 
over the same, and in a secluded, out of the way, and un- 
occupied locality ; that a very short time after the filing 
of the plat, plaintiff cannot give exact date, the owner of 
all of what is shown on said plat as blocks 7 and 8, and 
lots 11, 12, 18, and 14, in block number 9, took actual 
adverse possession of, fenced; enclosed, and cultivated, 
commencing at a point 50 feet west of N. E. corner of said 
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block 9, and on the north line of aid block, running 
thence east on and along the south side of 6th street to 
the east line of said quarter section, thence south on and 
along the east line of said quarter section, to the south 
line of 5th street, thence west on and along the sonth line of 
5th street toa point 50 feet west of theS. E. corner of block 
9, and thence north on and along the west line of lots 14 
and 1], in said block 9, to the place of beginning, and the 
same was all fenced together in one inclosure, including 
therein that part ¢alled ‘Cameron street,’ between blocks 
8 and 9, and was so actually held, occupied, and used by 
said owner, who was one of the grantors of plaintiff in 
direct line, and said land was so actually adversely held, 
occupied, and in the continuous undisputed quiet possess- 
ion of grantors of plaintiff up to the year 1878. 

“The plaintiff in October, 1878, finding said grantors in 
actual, adverse, quiet, undisputed, peaceable, continuous 
possession of all the lands in said enclosure, purchased the 
same and received from the grantors of plaintiff undisputed, 
actual, and adverse possession of all the lands in said en- 
closure, including said ‘Cameron street,’ at that point, 
and from said last date, to-wit, October, 1878, at all times 
plaintiff has claimed and held actual, adverse, undisputed, 
continuous, and quiet possession of all said land in said en- 
closure, including said ‘Cameron street’ at that point, and 
now has said possession and has held the same personally 
for more than eleven years before the filing of this petition, 
and plaintiff aud his grantors have so held, used and oc- 
cupied and been’ in said continuous, adverse possession of 
same for more than fifteen years last past before the com- 
mencement of this action, and said enclosure has during 
said time remained the same. 

“That defendant, the city of Falls City, Richardson 
County, Neb., has not during all said years set up or 
claimed any right in any land in said enclosure, but now 
sets up and claims a right by its officers, agents, and ser- 
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vants, by reason of said plat as aforesaid, to cause to be in 
a summary way taken away the fences and property of | 
plaintiff around said enclosure, and all obstruction so far as 
the same may be found within the former limits of what 
was marked on said plat as ‘Cameron street,’ and asserts 
that said defendant and its officers and agents have the 
right, authority, and power to throw open said enclosure 
and open up said strip of land marked on said map as 
‘Cameron street,’ and without any proceedings to con- 
demn the same or legally acquire such right, but such de- 
fendants and its officers and servants, acting in an arbitrary 
and unlawful way, threaten and are about to forcibly re- 
move the fences and enclosure of plaintiff and open up a 
public street through said land of plaintiff as it now is and 
has existed and remained continuously for over fifteen years 
last passed. 

“ Plaintiff further shows that if defendant is permitted to 
remove said fences, open up a street, and destroy said en- 
closure, as defendant threatens and is now about to do, the 
same will leave the surrounding property of plaintiff in 
narrow strips and small patches and of such shape as to be 
worthless, and will destroy the value of the same and ren- 
der the same worthless. 

_ “That said land is in a secluded, out of the way and re- 
mote locality, where same is worthless except as farming 
Jand, and where there is no public travel. 

“That the defendant, its officers and servants, have uo 
right, power, authority or jurisdiction to open said ‘Cam- 
eron street’ at that point where the same may appear on 
said tract of Jand. That said ‘Cameron street’ and all 
rights to the same have been and are completely barred, 
vacated, and lost by the laws of limitation and an entire 
failure to use, occupy, travel, or work said street, aud by 
the entire failure to at any time open up or use said Jand 
as a street at any time for more than ten years last passed, 
and if at any time said defendant had any such right to 
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open said ‘Cameron street’ the same has been lost, barred, 
and destroyed by the open, notorious, actual, undisputed, 
exclusive and continuous possession of said land by plaint- 
iff and his grantors for more than fifteen years last passed, 
and by the laws of limitation of the state of Nebraska, and 
thereby plaintiff has become the owner of all said street 
and land, 

“Defendant, its agents, officersor servants haveno right, 
authority or jurisdiction to come upon said land or any 
part of said enclosure, or to interfere with, remove, or take 
the fences or improveinents of plaintiff or any part thereof 
away, or to disturb plaintiff in the continued enjoyment 
and possession of same, or to attempt in a summary way to 
open a street through said tract, of land or any part thereof 
without first proceeding to condemn or obtain such right 
as provided by law. 

“That said defendant, the city of Falls City, Richardson 
county, Nebraska, now threatens to andis about to proceed 
in a summary oppressive and illegal way to tear down, re- 
move, and destroy plaintiff’s fences and improvements upon 
said land, and plow up, dig, excavate, waste and burrow 
earth therein, which said act, if permitted to be done, will 
destroy the value of said property and render useless the 
surrounding property of plaintiff, for any purpose for 
which plaintiff purchased or has personally used the same 
for oyer eleven years last passed and now uses the same; 
and said defendant, unless restrained by the order of this 
court, will attempt to assert and put in force said claim of 
right to open and remove plaintiff’s enclosure and will 
commit the acts and wrongs hereinbefore set forth to the 
great and irreparable injury of the plaintiff. 

That said defendant asserts said right only because of 
the said strip of land being marked ‘Cameron street’ upon 
said plat so filed by said Weaver. That said plat so 
marked and claim so made by said defendant and the said 
acts and threats of said defendant casts a cloud upon the 


Vou. 31] JANUARY TERM, 1891. 605 


Schock v. Falls City, 


rights and titles and possession of plaintiff in and to said 
tract of land, and casts discredit upon, lessens and depre- 
ciates the value of plaintiff’s title and property and his 
right to occupy the same, and plaintiff is entitled to have 
his title and possession to all of said land quieted as 
against the city of Falls City, Richardson county, Neb., 
and all its agents, officers, and servants, and against any 
right to open or cause to be opened any street or public 
way through said land, except after having secured said 
right by condemnation and payment of damages found. 

“That no proceedings have ever been had for the con- 
demnation of the right or appraisement of damages for the 
opening of said street,” ete. 

If the allegations in the petition are true, the plaintiff 
has been in possession of the land in controversy adversely 
for a sufficient length of time to give him title by adverse 
possession. This possession he may protect by injunction. 

While the doctrine is generally recognized that a mere 
trespass will not be restrained when the injury would not be 
irreparable and the trespasser is solvent, and adequate dam- 
ages for the injury may be recovered at law, still an injunc- 
tion will be issued to restrain a public officer from proceeding 
illegally and improperly under claim of right. (Johnson v. 
Hahn, 4 Neb., 149; Belknap v. Belknap, 2 Johns. Ch., 
472; Livingston v. Livingston, 6 Id., 497; Mohawk & 
Hudson R. R. Co. v. Aricher, 6 Paige Ch., 83.) 

Where the injury complained of is a continuous one and 
the remedy at law must, therefore, be successive suits, and 
an action for damages be wholly inadequate for the plaint- 
iff’s protection, he will be granted an injunction to restrain 
the injury. (Bolton v. McShane, 25 N. W. R., 135; Shi- 
mer v. Morris Canal Co., 27 N. J. Eq., 364; 10 Am. & 
Eng. Ency. of Law, 879.) 

The equity rule is, that a trespass will be restrained 
when the threatened injury is irreparable, when the tres- 
passer is insolvent, or when there exist other circumstances 
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which render the interposition of the court necessary and 
proper, among which will be the avuidance of circuity and 
multiplicity of actions. (10 Am. & Eng. Ency of Law, 
881, and cases cited.) p 

In our view the petition states a cause of action which 
entitles the plaintiff to relief. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


“THE other judges concur. 


SourH Braxca LuMBER Co. v. Ropert LitrtLrEJouHn 
ET AL. 


[FILED MArcH 24, 1891.] 


1. Promissory Note: PAYMENT: FAILURE TO PRovE. One L., 
having dealings with the Stewart-Chute Lumber Co. at Adams, 
Nebraska, in 1887, gave his note thereto for $269.80. This note 
soon afterwards was transferred to the South Branch Lumber 
Co., which brought an action on the note. L. pleaded payment, 
and in support thereof introduced a receipt, ‘‘ Received from D. 
Littlejohn $100 on account, $100. Signed, 8. C. L. Co.’? The 
party giving this receipt did not have the note in his possession, 
and the proof failed to show that he was authorized to receive 
the money. Held, A failure of proof on a material point. 


: AUTHORITY TO RECEIVE: BURDEN OF PRooF. A 
party who pays money to another, to be applied on a note which 
such person has not in his possession, assumes the bnrden of 
proof to show the authority of the person to whom payment js 
made to receive the money. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 
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Chapman & Geisthardt, and C. G. Dawes, for plaintiff 
in error. 


W. 8S. Summers, contra. 


Maxwe tu, J. 


This action was brought by the plaintiff in error against 
the defendant in error in July, 1888, Bees a promissory 
note as follows: 


“$269.80. Apams, Nes., March 4, 1887, 
“On or before nine months after date, I promise to pay 
to the order of the Stewart-Chute Lumber Co. $269.80, 
at Adams, Gage County, Nebraska, value received, with 
interest at the rate of 10 per cent per annum. 
“Davip Litrresoun. Rosert LitTurysoun.” 


It is alleged in the petition that on the 9th day of De- 
cember, 1887, the Stewart-Chute Lumber Co., by its 
president, Francis Beidler, endorsed said uote and de- 
livered the same to plaintiff. The answer of the defendant 
admits the making of the note, but alleges payment thereof, 
and denies that the plaiutiff is the owner of the note. On 
the trial of the cause the jury returned a verdict in favor 
of the plaintiff for the sam of $41.19, upon which judg- 
ment was rendered. As evidence of part payment on be- 
half of the defendant the check of David Littlejohn for 
$150 was introduced in evidence as follows: © 


“$150. Beatrice, Nes., February 4, 1888. 
“American Savings Bank, pay to the Bank of Adams, 
or bearer, one hundred and fifty dollars. 
“Davip LirrLesoun.” 


The proof shows that this check was applied on the note 
in suit. There is also a receipt marked “Exhibit B” in 
the record, of which the following is a copy: 
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“Apams, Nes., June 22, 188— 
(The last figure illegible.) 
“Received from D. Littlejohn one hundred dollars on 
account. 


“$100. S. C. L. Co.” 


It will be observed that according to the receipt this 
money was to be applied on account which, if the defend- 
ant’s testimony is true, had, at the time of the payment 
been merged into the note in suit. 

The defendant David Littlejohn was called as a witness 
in his own behalf, and on cross-examination testified as 
follows : 

Q. You say you made just two payments on that note? 

A, Yes. 

Q. What time did you state they were made? 

A. Some time in the fore part of the summer of 1887 
—I believe in the winter of 1888. 

Q. What were these two sums? 

A. One was for $100, and one for $150. 

Q. Which of the two was paid first? 

A. Why, the $100 was paid first. 

Q. (Showing defendant defendant’s Exhibit B.) When 
was this receipt given—tlie date seems to be obliterated? 

A. Some time in 1887, in the fore part of the summer. 

Q. To whom did you pay that money ? 

A. It was to some one who demanded it, a representa- 
tive; I cannot say whether Huyser or another party there, 
I would not be positive. 

Q. Do you remember who was in charge of the Stewart- 
Chute Lumber Company at that time? 

A. It was generally considered that Huyser' was the 
head of the firm. 

Q. Did you pay it to Huyser? 

A. I think so, but I would not be certain. ¢ 

Q. What is your recollection, that you did pay it to 
Huyser? 
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A. I believe I paid it to Huyser, to the best of my 
knowledge. 

Q. You would not be certain about that? 

A. I feel pretty certain, but at the same time it was quite 
a while ago and I didn’t charge my memory a great deal 
with it. 
. How did you pay this money? 
. Paid it in money. 
In cash? 
Yes. 
. What was it for? 
. It was to apply on this $262 note; the reason the 
note was drawn to pay on or before was so I could pay at 
any time. . 

Q. This receipt states to pay on account; did you ever 
have any other deal with the Stewart-Chute Lumber Com- 
pany? 

A, No, sir; one deal was all I wanted with the Stewart- 
Chute Lumber Company. I give you that as a pointer. 

Q. You state that positively? _ 

A. Yes; one was all I had and one was all I wanted. 

Q. This, you say, was paid to Huyser? 

A. I think so. 

Q. Did you pay this at the date the receipt bears date here? 

A. I suppose I did. 

Q. Who made out this receipt? 

A. Why I cannot say; if it was Huyser I paid it to— 
it was him that made out the receipt. 

Q. Was the receipt made out at that time? 

A. Yes. 

Q. Did Huyser have the note at that time? 

A. No, sir, he didn’t. 

Q. Do you know where the note was? 

A. No, sir, I didn’t know where the note was. 

Q. Do you know whether he was authorized to receive 
money on that note? 


39 


POPOPO 
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A. He was the only man that dunned me and dogged 
me about the note, and I supposed he was the man I was 
legally liable to; he was the man I bought the lumber of. 

Q. You didn’t see the note at that time? 

A. No, sir, I didn’t see the note at that time; I don’t 
know that I saw the note when I paid the $150. 

Q. Do you know who was the owner of the note at the 
time you paid this money? 

A. Not positively, I don’t. 

Q. You don’t know whether the Stewart-Chute Lumber 
Company owned it or not? 

A. It was their representative that always kept dogging 
me for the money. I know that Huyser represented 
(Objected to.) 

By THe Witness: If you had allowed mus to answer 
you would have heard more; you would have heard the 
case from stem to gudgeon. 

Plaintiff moves to strike out the testimony in chief of 
the witness in regard to paying this amount as incompe- 
tent, immaterial, irrelevant, and not showing the agency of 
Huyser, if he was the man to whom the money was paid. 
* It is shown that this note was transferred to the South 
Branch Lumber Company, and was indorsed to the South 
Branch Lumber Company before that time, and it is not 
shown that Huyser had the note or was authorized to re- 
ceive money on it, if such payment was made. Objection 
overruled. Plaintiff excepts. 

Q. Did you ever see that note at any time before suit was 
brought on it? 

A. I don’t know that I ever saw it atall? 

Q. Who did you say you paid the other $150 to? 

A. I went down to Adams, and the first man I ran 
across was Huyser. He said, you are the man I want, and 
that he was thinking of starting an action against me. We 
went into the bank and I gave him a check for $150. 

Q. Is that the check there? 
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A. Yes. 

Q. You gave it to the bank? 

A. Yes, I wrote out one to Huyser and they made the 
correction; they said the bank was collecting it. 

Huyser didn’t have the note then, did he? 

Not that I know of. 

You don’t know that he had? 

No, I don’t. 

‘You don’t know that he ever had it? 

No, I don’t; I don’t know that he had it any more, 
only every time he found any one coming out that way he 
would send word that he would sue it, and kept dogging 
me; I don’t know that I ever saw the note from the day 
it was given until to-day. 

Q. You don’t know whether Huyser was authorized to 
receive payment or not? 

“A. It seemed like he was authorized; he was digging 
around for it. 

Q. The other time he was hounding you; when you 
paid the $150 he took you to the bank to pay it? 

A. Yes. 

Mr. R. E. Childs testifies that he was present whan Mr. 
Littlejohn paid Keiser or Huyser (whatever the name is) 
some money. ‘ 

He states that he did not know the amount but leaves us 
to infer that they were talking about $100. He also testi- 
fies that the payment “ was for lumber. I could tell from 
the talk.” 

Arie Huyser was called as a witness for the plaintiffs 
and testifies that the $100 was not paid to him, nor any 
part of the note or debt for which the note was given after 
the note was taken. 

There is no claim nor any proof tending to show that 
Huyser or any agent of the plaintiff at Lincoln, had any 
authority to receive a payment on the note and receipt 
therefor. 


POPOoPAé 
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Had the note been in the possession of the party and a 
payment made thereon the owner would be bound by such 
payment. Where, however, payment is made to a party 
who has not the note in his possession the person paying, 
assnmes the burden of proof to show his right to receive 
the money. 

In the case at bar there is a failure of proof on this point 
and for that reason a new trial must be had. Before an- 
other trial takes place it is probable that an issue should 
be raised by the pleadings in regard to the payment of the 
$100, but this is a matter for the. parties and the district 
court to consider and determine. 

The judgment of the district couirt is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. ° 


C. A. Srevens v. SIBSETT ET AL. 
(Fivep Maxrcn 24, 1891.) 


Contract: ASSIGNMENT: SPECIFIC PERFORMANCE: AMENDMENT. 
One §., having a contract with F. for certain real estate, sold a 
portion of the same to one Stevens, and executed a contract con- 
taining the terms of sale, This sale to Stevens, it is alleged, was. 
made with the knowledge and consent of F, Afterwards, Ste- 
vens discovered that S. was not the owner of the land, but held 
a contract of purchase from F., which contract, it is alleged, Ste- 
vens offered to comply with. In an action by Stevens against 
8. and F. to enforce the contract of F., Stevens, during the 
pendency of the action, acquired the entire interest of 8. in the 
contract, and pleaded such facts in the amended petition. Held, 
That as the action against F. could only be brought on his con- 
tract as an entirety, the transfer of the interest of S. to Stevens 
was not a new cause of action, but merely an assignment by 
party to the suit of the entire cause of action to Stevens. 
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Error to the district court for Butler county. Tried 
below before Post, J. 


A. Hardy, and 8. H. Steele, for plaintiff in error, cited, as 
to waiver by pleading over and appeal: Pottinger v. Gar- 
vison, 3 Neb., 223; Farrar v. Triplett, 7 Id., 237; Mul- 
hollan v. Scoggin, 8 Id., 202; Irwin v. Nuckolls, 3 Id., 
441; People v. R. Co., 39 How. Pr. [N. Y.], 51; Good- 
rich v. Omaha, 11 Neb., 204. As to amendment: Jfills 
vy. Miller, 3 Neb., 87; Hammond v. R. Co., 49 Ia., 450 ; 
Hays v. Turner, 23 Id., 214; Seevers v. Hamilton, 11 Id., 
66; Williams v. Miller; 10 Id., 344; Busch v. Hagenrick, 
10 Neb., 415. 


Marquett, Deweese & Hall, contra, cited, contending that 
a new cause of action could not be set up by amendment : 
Shinners v. Brill, 38 Wis., 648; Clarke v. R. Co., 5 Neb., 
318-19; Frickett v. Cohu, 1 N. Y. Sup., 486; State 
». Turner, 96 N. C., 416; Norris v. Pollard, 75 Ga., 
358; Pfeiffer v. Hunt, Id., 513; Sturges v. Botts, 24 
Mo. App., 282; Hammond v. Place, Harr. [Mich.], 438 ; 
Givens v. Wheeler, 6 Col., 149; Woodruff v. Dickie, 5 
Rob. [N. Y.], 620; Dows v. Green, 3 How. Pr. [N. Y.], 
377; Sheldon v. Adams, 27 Id., 182; Lotéman v. Barnett, 
62 Mo., 170; Lackner v. Turnbull, 7-Wis., 95; Newton v. 
Allis, 16 Id., 210; Sweet v. Mitchell, 15 Id., 709; Larkin 
». Noonan, 19 Id., 93; Stevens v. Brooks, 23 Id., 199; 
Board Supervisors v. Decker, 34 Id., 380. 


MaAXxWELu J. 


On the 15th of April, 1885, the plaintiff filed a petition 
in the district court of Butler county, in which he alleged: 
“That on the 4th day of September, A. D, 1882 at But. 
ler Co., Neb., the said defendant Thomas Fox, Sr., made, 
executed, and delivered to the defendant R. M. Sibbett, a 
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bond for a deed for 520 acres of land, situate, lying and be- 
ing in Butler Co., Neb., described as follows, to-wit: The 
S. E. } of section 20; the E. 4 of the S. W. 4 of section 
20; the S. W. 4 of section 16; the S. 4 of the N. W. 4 of 
section 16, and the 8. W. 4 of the S. E. 4 of section 16; all 
in town. 14 in range 3 east, and ostensibly sold said lands to 
the said R. M. Sibbett upon the terms herein stated. Said 
bond was duly filed for record in the office of the county 
clerk of said Butler Co., on the 7th day of April, A. D. 
1885. 

“That said Fox, when he made and delivered said bond, 
well knew that the defendant Sibbett was insolvent and ir- 
responsible, and that the said Fox executed said bond for 
the purpose and with the understanding that said Sibbett 
should sell said lands or a large portion thereof, and out of 
the proceeds of such sale pay said Fox therefor, and with 
this understanding and agreement by and between the par- 
ties to said bond, they, for the purpose of having said Fox 
execute a deed or deeds to such portions of said land as 
said Sibbett should sell, by mutual agreement did not put 
said bond upon record as notice of their transactions, nor 

“was the same put upon record until about the time of the 
commencement of this action, when plaintiff obtained one of 
the duplicates of said bond and put the same upon record. 

“That for the purpose aforesaid, and with the agreement 
and understanding aforesaid said Fox executed and deliv- 
ered said bond to said Sibbett upon the payment of the 
sum of $220 and no more, and plaintiff avers that in and 
by the transactions aforesaid it was the intent and purpose 
of said Fox to make said Sibbett his agent to sell said 
lands for him, and he (said Fox) to deed the land when 
sold, and this plaintiff avers that said Sibbett was the agent 
of said Fox for the purpose as aforesaid. 

“2d. That on the 8th day of September, A. D. 1882, the 
defendant R. M. Sibbett, with the full knowledge and con- 
sent of the defendant Thomas Fox, Sr., sold a part of said 
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land, to-wit, the S. W. 4 of section 16, the 8.4 of the N. W. 
tof section 16,andtheS. W. sof theS. E. 4 of section 16, all 
in town 14, in range 3 east, to this plaintiff, made and exe- 
cuted and delivered to this plaintiff a bond for a decd for 
said land for the price and upon the terms named in said 
last mentioned bond., That said bond was duly filed for 
record and recorded in the office of the county clerk of 
said Butler county, Nebr., on the first day of December, 
A. D. 1882, in book 13 of deeds, on page 464. 

“3d. That at the same time said Sibbett executed said 
bond to this plaintiff as aforesaid, the said Sibbett, with 
the full knowledge and consent of, and in the presence of 
the defendant Thomas Fox, Sr., made, executed, and de- 
livered to this plaintiff a written lease for the term of five 
years of the following real estate, to-wit, the S. E. 4 of 
section 20, and the E. 4 of the S. W. 4 of section £0, all in 
town 14 north, of range 3 east, in Butler county, Neb., 
the same being a part of the land described in bond from 
Fox to Sibbett aforesaid, and actually occupied and resided 
upon by said Thomas Fox, Sr., and the said Thomas Fox, 
Sr., then and at the time of the making said lease by said 
Sibbett to this plaintiff, agreed with and promised this 
plaintiff that he, the said Fox, would give this plaintiff 
possession of the said leased premises and the premises 
conveyed to plaintiff by the bond of said Sibbett by the 
1st day of March, 1883, and the said agreement by the said 
Thomas Fox, Sr., was a part of the consideration for which 
this plaintiff paid the sum of $1,200.00 as hereinafter 
stated. 

“4th, That at the time of his purchase and leasing of 
said lands from said R. M. Sibbett, and as an inducement 
thereto, the said R. M. Sibbett represented to this plaintiff 
in the presence and hearing of the defendant Thomas Fox, 
Sr., that he, Sibbett, was the absolute owner of and had 
good right to sell and convey all the lands mentioned in ‘ Ex- 
hibit A,’ hereto attached and before referred to, or to lease 
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the same. And this plaintiff, relying on said representa- 
tions, and believing them to be true was induced thereby 
to purchase and take a bond for a deed from said Sibbett 
for the land described in ‘Exhibit B’ hereto attached, and 
to lease the other land heretofore mentioned, and to pay to 
the said Sibbett as the cash payment-on the land purchased 
the sum of $1,200.00, and agreed to pay the balance of the 
purchase price of said premises in the manner stated, and 
at the terms mentioned in said bond for a deed, of all of 
which facts and circumstances the defendant Thomas Fox, 
$r., had full knowledge at and before the time of the pay- 
ment of the said $1,200.00; that said Fox was present 
and knew the terms and conditions of the bond from Sib- 
ett to plaintiff before and when the same was executed, 
and knew that plaintiff had agreed to purchase said lands, 
and to pay $1,200.00 as a cash payment thereon, and kaew 
that he did pay thereon in cash the sum of $1,200.00, and 
acqtesced therein and consented thereto. 

“5th. That forty acres of the land described in both of 
the bonds hereinbefore mentioned, to-wit, the S. W. } of 
the S. E. 4 of section 16, did not at the time of the making 
of said bonds belong to either of the defendants, but did in 
fact belong to the state of Nebraska, being school land and 
still unsold. 

“6th. That 80 acres of the land mentioned and described 
in both of said bonds, to-wit, the 8. 4 of the N. W. 4 of 
section 16, at the time of the making of said bonds and 
now belongs to and is the property of Thomas Fox, Jr.; 
but plaintiff alleges that at the time of the transaction 
aforesaid the said Thomas Fox, Sr., was the agent of the 
defendant Thomas Fox, Jr., and was duly authorized to 
sell and convey the said premises, and that the said Thomas 
Fox, Jr., has fully satisfied and confirmed all of the acts 
of his said agent in the premises, and that he had full 
knowledge of all the dealings and transactions aforesaid 
between said Thomas Fox, Sr., and the plaintiff herein, 
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and by and between said Thomas Fox, Sr., and the defend- 
ant R. M. Sibbett. 

“7th. That the defendant Thomas Fox, Sr., was the 
owner of all of the land described in both of the bonds 
heretofore mentioned, except the 80 acres belonging to 
Thomas Fox, Jr., and the 40 acres belonging to the state 
of Nebraska, and had good right and lawful authority to 
sell and convey the same. 

“8th. That on the Ist day of March, 1888, he duly 
tendered to the defendant R. M. Sibbett and Thomas Fox, 
Sr., and offered to pay them, or eithér of them, the sum of 
$186, being the only amount then or now due by the terms 
of the said bond made and executed to this plaintiff, and of- 
fered to execute the note and mortgage provided for in said 
bond, and requested them and each of them to convey said 
premises, to plaintiff, according to the terms of the bond 
aforesaid, but the defendant Thomas Fox, Sr., refused to 
convey said premises and refused to give possesion of said 
premises and this plaintiff then learned that the defendant 
R. M. Sibbett had no title to said lands to convey, and 
plaintiff alleges that he has at all times been ready to com- 
ply with his agreement and bond, and to pay all sums due 
and perform all conditions thereof, and he now brings the 
whole amount due upon said bond, to-wit,§ , Into court 
and offers the same to said defendants, and offers to make 
his mortgage and note securing the money not yet due as 
provided in said agreement or bond, and offers them to de- 
fendant upon their executing and delivering to him a suffi- 
cient conveyance of said premises according to the terms 
of said bond, and that defendant Thomas Fox, Sr., has 
had the use of said land ever since the making of said con- 
tracts, and that said use was worth $2,000. 

“Therefore the plaintiff prays that said defendants be 
required to receive the money due upon said bond made by 
defendant Sibbett to this plaintiff, and to execute and de- 
liver to this plaintiff a deed of conveyance of all of the 
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lands described in said bond to this plaintiff, except the 
forty acres belonging to the state of Nebraska, with cove- 
nants of general warranty. 

“Or that the plaintiff have and recover a judgment 
against the defendants for the said sum of $1,200, with 
interest thereon from September 8, 1882, and that the same 
be decreed to be a lien upon all of said laud not owned by 
the stute of Nebraska, and for such other further or differ- 
ent order or relicf as to this court shall seem equitable, 
just, and proper, and for costs.” 

In June, 1886, the cause came on for trial and Sibbett 
was granted leave to file a separate answer. Fox there- 
upon objected to the introduction of any evidence because 
the petition did not state a cause of action. The objection 
was sustained, whereupon the plaintiff obtained leave to 
file an amended petition within sixty days, and Sibbett 
and Fox were permitted to answer within thirty days 
thereafter. 

An amended petition was filed, the fourth paragraph of 
which is as follows: 

“That the said R. M. Sibbett, on the 18th day of 
August, 1886, assigned to this plaintiff all his right, title, 
and interest in and to the said contract and boud described 
in ‘Exhibit A’ hereto attached, and hereby conveyel to 
plaintiff all of his interest in and to all of the land here- 
inbefore described, and that plaintiff is now the owner and 
holder of the said ‘Exhibit A,’ as well as all the right, 
title, and interest that the said R. M. Sibbett has in and to 
said land.” 

This paragraph, on the motion of defendant Fox, was 
stricken out on the alleged ground that it constituted a new 
and different cause of action from that contained in the 
original petition. 

The bond of Thomas Fox is as follows: 

“Know all men by these presents, that I, Thomas Fox, 
am held and firmly bound unto R. M. Sibbett in the sum 
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of $9,120, for the payment of which [ bind myself firmly 
by these presents upon the condition as follows: Whereas, 
Thomas Fox has agreed to sell and convey unto the said R. 
M. Sibbett, for the consideration of $9,120, the following 
described premises, to-wit: the S. E. ¥ of section 20,the E. 4 
of the S. W. 4 of section 20, the S. W. 4 of section 16, 
.the 8. 3 of the N. W. } of section 16, and the S. W. 4 of 
the S. E. 4 of section 16, all in town 14, range 3 east, 
containing 520 acres, and R. M. Sibbett has agreed to pur- 
chase said premises and to make payment as follows: 
$220 in hand paid, the receipt whereof is hereby acknow]- 
edged ; $300 on the third day of December, 1882; $5,780 
on the 3d day of December, 1885, with interest at eight 
per cent on the last named sum from date of said payment. 
Deed to be made on payment of the $3,000 and mortgage 
then given for balance of purchase money. Wherefore the 
condition of this obligation is such that if the above 
bounden Thomas Fox will convey said premises. by deed 
of general warranty, and clear of all incumbrances, unto 
said R. M. Sibbett, upon payment of said consideration at 
the times above stipulated, then this obligation is void; 
otherwise to be in full force and effect. Witness my sig- 
nature hereto subscribed this 3d day of September, A. D. 
1882. (Signed) Tuomas Fox. 
“ Witness : 
“W. H. Fuser. 
“THomas McGowan. 


The bond of Sibbett is as follows: 


“Know all men by there presents: That I, R. M. Sib- 
bett, of Ulysses, Butler couuty, Nebraska, am held and 
firmly bound unto Charles A. Stevens, of Kane county, 
Illinois, in the penal sum of $4,200, for the payment of 
which I bind myself firmly by these presents upon the 
condition as follows: 

“Whereas R. M. Sibbett has agreed to sell and convey 
unto Charles A. Stevens, for the consideration of $4,200, 
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the following described premises, to-wit: The southwest 
quarter of section 16, the south half of the northwest 
quarter of section 16, and the southwest quarter of the 
southeast quarter of section 16, all in town 14, range 3 
east, in Butler county, Nebraska, containing 280 acres, ac- 
cording to government survey, and Charles A. Stevens has 
agreed to purchase said premises and to make payment as 
follows: $1,200 cash in hand, the receipt of which is 
hereby acknowledged, and a further sum of $186 on March 
1, 1883. At said last payment said R. M. Sibbett agrees 
to give a general warranty deed for said premises on the 
receipt of a mortgage from said Charles A. Stevens on said 
land, securing a note for $2,800, one three years after date, 
being eight per cent interest per annum, and dated Novem- 
ber 25, 1882. Wherefore the condition of this obligation 
is such that if the above bounden R. M. Sibbett shall give 
a deed of general warranty and clear of all incumbrances 
to the said Charles A. Stevens, upon payment of said con- 
sideration, at the time above stipulated, then this obliga- 
tion to be in full force and cffect. 

“ Witness my hand and seal this 8th day of September, 
1882. R. M. Sissert. 

“Attest: 

“G, W. STEVENS.” 


The plaintiff in his amended petition alleges “that in 
April, 1887, he offered to comply with the said Sibbett’s 
contract with said Fox, and then offered to pay said 
Fox the balance due him thereon, and demanded a deed 
for all of said land, which the said Thomas ox refused 
to make, and he also refused to accept said money or make 
said conveyance, and that this suit was commenced to en- 
force said contract on April 15, 1885, and this plaintiff 
hereby offers to execute and deliver any notes and mort- 
gages called for by said agreement. He also alleges that 
he is ready to perform said contract on his part and brings 
the money into court for that purpose. 
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There are other allegations in the amended petition 
which need not be noticed. 

The defendant Fox filed an answer setting up his de- 
fense, and the case was submitted to the court upon the 
pleadings. The court found the issues in favor of the de- 
fendant, and rendered a decree accordingly. 

Tt will be observed that the plaintiff predicates his ac- 
tion npon the contract of Sibbett with the defendant. In 
effect Sibbett assigned to the plaintiff in the first instance 
his rights to .a part of the property purchased. The 
plaintiff seems to have been unaware at the time of the 
purchase that Sibbett was not possessed of the legal title to 
the land. 

The bond of Sibbett, however, when complied with by 
the plaintiff, transferred to the latter the rights of Sibbett 
in the land described in the second bond, and in an action 
to enforce the contract of the defendant, Sibbett properly 
should have been a co-plaintiff with the plaintiff. The 
action against the defendant is based upon the bond or 
contract of the defendant, and the right to recover, if it 
exist, must be derived from that contract. In effeet Sibbett, 
soon after the making of the same, had assigned a part of 
the property to the plaintiff, and while the action was pend- 
ing assigned his interest in the remainder to him. 

This is not a new cause of action in favor of. the plaint- 
iff but simply an assignment to him of the interest of a 
party to the suit. This is permitted under the Code. The 
action could proceed against the defendant only upon his 
contract as an entirety, and the plaintiff evidently being 
aware of that fact, obtained the entire interest of the origi- 
nal purchaser in the contract. What that interest is is a 
matter for further consideration which we cannot deter- 
mine in this case. The court, therefore, erred in striking 
out the fourth paragraph of the petition and in rendering 
judgment for the defendant. 

The judgment of the district court is reversed, the mo- 
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tion striking out the fourth paragraph overruled, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


J. H. Brasoier v. Homer ToLLeru. 
{FILED MarcH 24, 1891.] 


Limitations: CHaTreEL Morreacrs: PREMATURE SETZURE. 
Where a mortgagee of chattels unlawfully seizes the mortgaged 
property hefore there has been any default in payments, and be- 
fore any condition in the mortgage has been hroken, the mort- 
gagor may at once maintain replevin or sue for conversion, and 
such actions are barred after four years from the date of the un- 
lawful seizure. 


Error to the district court for Jefferson county. Tried 
below before Morais, J. 


John Saxon, Letton & Hinshaw, and Hambel & Heasty, 
for plaintiff in error. 


Baker & Freeman, contra. 


Norval, J. 


This suit was commenced on the 18th day of August, 
1887, by the plaintiff in error to recover the value of two 
mules, two sets of harness, one wagon, one sulky plow, 
one cultivator, one harrow, and the undivided two-thirds 
of eighty acres of growing corn, which it is charged that 
the defendant in error converted to his own use. 

The plaintiff in his petition alleges substantially that on 
the 4th day of April, 1882, he purchased from the defend- 
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ant all of the above described property, excepting the corn, 
for the agreed price of $515, and on that day made his two 
promissory notes of $257.50 each, drawing ten per cent 
interest, payable on the first day of December, 1882 and 
1888, respectively. That to secure the payment of said 
notes the plaintiff gave the defendant a chattel mortgage 
on the property purchased. That on June 20, 1882, the 
defendant, to further secure the payment of the notes, exe- 
cuted and delivered to the defendant a chattel mortgage on 
the undivided two-thirds of eighty acres of growing corn. 

The petition further alleges that on the 20th day of 
August, 1882, the defendant did, under said chattel mort- 
gage, wrongfully, fraudulently, and without any reason- 
able or probable cause, seize and take away said personal 
property of the value of $1,358, upon the plea and excuse 
that he, the defendant, felt insecure and unsafe in respect 
to plaintiff’s indebtedness to him on said notes; that on 
the 18th day of September, 1882, said defendant did 
wrongfully, unlawfully, and maliciously sell all of said 
property at public sale. 

The petition also alleges that each of said notes, accord- 
ing to the agreement of the parties, was to be drawn so as 
to fall due one month later, and that the plaintiff sup- 
posed they were so drawn until August 10, 1887; that 
the defendant has never accounted to the plaintiff, nor 
offered to do so, for the surplus of the value of said prop- 
erty over and above the amount of plaintiff’s indebtedness 
to him. 

The petition contains other allegations, which are not 
material to the question raised in this court. A general 
demurrer to the petition was sustained, and thie action dis- 
missed. 

But a single question is presented for decision, and that 
is whether the suit was barred by the statute of limitations. 

Section 12 of the Code of Civil Procedure, which lim- 
its the period for bringing certain actions, provides that 
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“within four years, an action for the trespass upon real 
property; an action for taking, detaining, or injuring per- 
sonal property, including actions for the specific recovery 
of personal property; an action for an injury to the 
rights of the plaintiff, not arising on contract, and not 
hereinafter enumerated ;” ete. 

This section applies to actions brought for the conver- 
sion of personal property, and such an action is barred 
after the lapse of four years from the time the cause of 
action accrues. When did the statute begin to run in this 
case? 

The plaintiff in error insists that the action could not 
have been maintained until the last note secured by 
the mortgages fell due, which was less than four years 
prior to the commencement of the suit. .A mortgagor of 
chattels is entitled to retain possession of the property, 
where there is no stipulation to the contrary, until there has 
been a default of payment, or some other condition in the 
mortgage has been broken: If the mortgagee wrongfully 
takes the property from the mortgagor, without his consent, 
and before he is entitled to the possession of the same under 
the terms of the mortgage, he may at onec maintain replevin 
or sue for the value. He is not compelled to wait nntil 
the debt becomes due. Before default had been made in 
the conditions of the mortgage the mortgagee lad no 
more right to seize the mortgaged chattels than an entire 
stranger. According to the allegations of the petition the 
property was unlawfully seized by the defendant and sold 
nearly five years before this suit was instituted. This 
cause of action accrued the very moment the defendant 
wrongfully seized the property for the purpose of appro- 
priating it to his own use. The action was therefore 
barred and the demurrer was properly sustained. 

The judgment is 

AFFIRMED. 

THE other judges concur. 
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Ferpinanp Kocu ET au. v. J. F. Losca. 
[FILED MarcH 24, 1891.} 


1. Estoppel: JupicraL SALes: PURCHASE SUBJECT TO MORTGAGE. 
K. commenced suit against M. in the district court, and attached 
the defendant’s land, against which there was of record a mort- 
gage of $800 in favor of M.’s wife. Judgment was subsequently 
rendered in favor of the plaintiff, and an order of sale was is- 
sued. The sheriff and appraisers, in appraising the interest of 
the defendant in the land, recognized the mortgage as a valid 
lien, and deducted the amount thereof from the real value of the 
land. At the sale the land was purchased by K. and S. subject 
to all liens thereon. The mortgage was afterwards sold-and as- 
signed to L. In anaction to foreclose the same it was held, that 
K. and §S, are estopped from disputing the validity of the mort- 
gage. i 

2. Fraudulent Conveyances. Lvidence examined, and held, to 
to sustain the charge, that the deed from M. to T. was without 
consideration and made with the intent to defraud the creditors 
of the grantor. 


Error to the district court for Cuming county. Tried 
below before Norais, J. 


E. K. Valentine, for plaintiff in error, cited: Grant v. 
Cropsey, 8 Neb., 208. 


J. F. Losch, contra, cited: Skinner v. Reynick, 10 Neb., 
324; Kruger v. Harvester Co., 9 Id., 526; Horton v. 
Davis, 26 N. Y., 495; Kennedy v. Brown, 61 Ala., 296; 
Smith v. Graham, 34 Mich., 302; Johnson v. Thompson, 
129 Mass., 398; Parkinson v. Sherman, 74 N. Y., 88; 
Freeman v. Auld, 44 Id. 50; Comstock v. Smith, 26 Mich., 
306. 


Norvat, J. 


This action was commenced by J. F. Losch in the dis- 
trict court of Cuming county, to foreclose a mortgage 


40 
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given by John Michel to Elizabeth Michel, upon the 
northeast quarter of section 17, township 21, range 7 east, 
to sccure the payment of the sum of $800. The mortgage 
was assigned to Losch before suit. John Michel, Ubaldus 
Tannenberger, Ferdinand Koch, and Frederick Sonnen- 
schein were made defendants. A decree of foreclosure 
was rendered for the amount claimed, with findings that 
the interest of the defendants in the mortgaged premises 
was subsequent and inferior to that of the plaintiff. Koch 
and Sonnenschein moved for a new trial, which was denied, 
and they prosecute a petition in error to this court. 

In January, 1886, proceedings were pending in the dis- 
trict court for Cuming county, wherein John Michel prayed 
for a divorce from Elizabeth Michel. A decree of divorce 
was granted on the 18th of the month, and on the same 
day John Michel, in settlement of alimony, executed and 
delivered to his wife a note for $800, payable May 1st 
thereafter, and secured the payment of the same by giving 
the mortgage sued on, which was recorded January 19, 
1886. Subsequently the parties were remarried, and ever 
since have lived together as husband and wife. 

On March 7, 1887, John Michel and wife, by warranty 
deed, conveyed the mortgaged premises to the defendaut 
Tannenberger, which deed was filed for record on the 12th 
day of the same month. Prior to the date of said con- 
veyance Ferdinand Koch commenced suit against John 
Michel in the district court of Cuming county, and at- 
tached the land in question. Subsequently Koch recovered 
a judgment in the case for $788.76 debt, and $36.63 costs, 
and an order for the sale of the attached property. At the 
sale the land was purchased by Koch and Sonneschein. 

Tt is claimed that the court erred in rendering a decree 
of foreclosure, because the mortgage had been paid and 
released prior to the commencement of this suit, and before 
the sale in the attachment ‘case. It is conceded that the 
mortgage was never discharged of record. T. M. Franse 
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and N. Jurgenson each gave testimony to the effect that, 
after Mr. and Mrs. Michel were remarried, Mrs. Michel 
executed .a written release of the mortgage, and that the 
same was acknowledged by her before Emery Briggs, 
a justice of the peace, and that the release was delivered 
to the mortgagor. Their testiniony is, to some extent, 
corroborated by that of the justice. On the other hand, 
the mortgagor and mortgagee each: state in their depo- 
sitions that no part of the debt secured by the mortgage 
was ever paid, and that a release of the mortgage was 
never delivered to Mr. Michel. It also appears in testi- 
mony that the note aud mortgage were placed by Mrs. 
Michel, for safe keeping, in the custody of Tannenberger 
soon after the mortgage was recorded, and that these papers 
weve not out of his possession until they were assigned to 
the plaintiff. While the evidence introduced on behalf of 
the defendants below was sufficient to authorize a finding 
by the trial court that the mortgage had been settled by the 
parties, and that a release was executed and delivered, yet 
such evidence, when weighed in connection with that intro- 
duced by the plaintiff, is not of such exclusive character to 
warrant a reviewing court to disturb the finding of the 
district court. . : 
‘But, as we view the facts disclosed by the record, the 
plaintiffs in error are not ina position to question the 
validity of the mortgage, or to urge that it was not a lien 
upon the land. They purchased the land subject to this 
mortgage. Under the order of sale issued in the attach- 
ment suit the real value of the land was appraised at 
$3,200. The certificate of liens made by the county clerk 
shows:a mortgage of record for the sum of $1,500 in favor 
of James Thompson, and another to Elizabeth Michel for 
$800, dated January 18, 1886. These mortgages were 
recognized as liens by the appraisers, and the ameunts were 
deducted by them, in making the appraisement, from the 
real value of the-land, The plaintiffs in error purchased 
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the real estate for $325. At the time they had notice of 
the existence of the mortgage and recognized its validity. 
It would be inequitable to permit them now to set up that 
it was not a valid lien. (Skinner v. Reynick, 10 Neb., 323; 
Forgy v. Merryman, 14 Id., 513; Bond v. Dolby, 17 Id., 
491; Horton v. Davis, 26 N. Y., 495.) 

Counsel for plaintiffs in error say that the court erred in 
entering a decree for the plaintiff below, because he was 
not the owner of the mortgage when suit was brought. 
Considerable testimony was given on this branch of the 
case. The plaintiff produced the note and mortgage duly 
assigned to him, and testified he purchased them, paying 
therefor $100 in cash, and agrecd to pay $100 more, and 
to perform some legal services for Mrs. Michel. A careful 
reading of the testimony convinces us that the plaintiff 
was the ownet of the mortgage and is the real party in in- 
terest. True, he purchased it for less than a third of its 
value, but as Mrs. Michel is not complaining, it is cer- 
. tainly no concern of the plaintiffs in error. 

It is finally urged that the court erred in not rendering 
judgment canceling the deed from the Michels to Ubaldus 
Tannenberger. The undisputed testimony shows that there 
was no consideration for the deed, that it was made for the 
sole and only purpose of hindering, delaying, and defraud- 
ing the plaintiffs in error, who were at the time creditors of 
the grantors. The defendant Tannenberger, although a 
witness in the case, made no denial upon the witness stand 
of the allegations and proof of fraud. The deed creates a 
cloud upon the title of the plaintiffs in error to the land 
and should be canceled. 

A decree will be entered in this court canceling the 
deed from the Michels to Tannenberger. In all other re- 
spects the decree of the lower court is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Cuicaco, B. & Q. R. Co. v. H. H. Moore. 
[FILED Marcu 24, 1891.] 


Garnishment: ForEzIGN Jup@mMENT A Bar. Where a debtor has 
been compelled to pay a debt by garnishee proceedings in a 
court of a sister state having jurisdiction of the subject-matter 
and the parties, such payment constitutes a complete defense to 
a subsequent action brought in this state by the original creditor 
against the garnishee for the same indebtedness. 


Error to the district court for Lancaster county. Tried 
below before Freip, J. 


Marquett & Deweese, and A. G. Greenlee, for plaintiff in 
error. 


HI. H. Blodgett, contra. 


Citations and contentions of counsel are, in the main, 
referred to in opinion. 


Norvat, J. 


This suit was tried in the Lancaster county district court 
upon the following stipulation of facts: 

“Tt is hereby stipulated between the plaintiff and the 
defendant in the above entitled cause that the fullowing are 
the facts in this cause: It is agreed that the plaintiff com- 
menced working for the defendant for a price agreed upon 
by and between them, to be fifty dollars per month, and in 
pursuance of said contract the plaintiff worked two days 
in the latter part of March and fifteen days in the fore 
part of April, 1888, amounting to $25.92, and that this 
sum is now due from the defendant to the plaintiff, unless 
the following facts, stipulated on behalf of the defendant, 
constitute a defense: On the 16th day of April, 1888, one 
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G. W. Groves commenced suit against the plaintiff herein 
before E. S. Barnett, justice of the peace in and for the city 
of Council Bluffs, Pottawattamie county, Iowa, and at- 
' tached the wages due from this defendant to the plaintiff. 
Notice of garnishment in said attachment suit was served 
upon this defendant on said 16th day of April, 1888. On 
the 25th day of April, 1888, this defendant answered as 
garnishee in said suit, showing an indebtedness to this 
plaintiff of $25.92; whereupon this defendant was ordered 
by said court to hold the money then in defendant’s hands 
to abide the further order of the court, and the hearing 
was continued to June 25, 1888. On the 8th day of May, 
1888, this suit was commenced before W. H. Snelling, J. 
P. in and for the city of Lincoln, Lancaster county, Ne- 
braska, to recover the wages sued for in this action. On 
the 29th day of May, 1888, this defendant, as garnishee 
in the suit pending in Iowa, appeared before said E. S. 
Barnett, J. P., and, by leave of court, filed an amended 
answer setting up that since the beginning of the action in 
that court this action had been begun in the city of Lin- 
coln for the recovery of these wages before W. H. Snelling, 
J. P. in and for this city, and that a judgment had been 
rendered in-favor of this plaintiff for the sum then due. 
On the 24th day of August, 1888, said G. W. Groves, 
having duly served the plaintiff herein in the suit pending 
in Iowa by publication, obtained judgment against this 
plaintiff as a non-resident, and rendered judgment agaiust 
this defendant, as gavnisliee, for the sum of $25.92, and 
issued an order for the payment of the same into that 
court; whereupon this defendant paid into said court of E. 
S. Barnett, J. P., the sum of $25.92, being the amount 
then due from this defendant to this plaintiff. (The said 
Barnett was a regularly elected and qualified justice of the 
peace in and for the city of Council Bluffs, Pottawattamie 
county, Iowa, and had jurisdiction in all civil cases at law 
where the amount in controversy does not excced $100.) 
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It is further agreed that the contract by which this plaint- 
iff entered into the service of this defendant was made in 
the city of Lincoln, state of Nebraska; that the work was 
performed in the city of Lincoln, and it was the custom of 
this defendant to pay the wages of the plaintiff and of 
others in its employ, whose wages had been earned in said 
city, in the city of Lincoln; that before and since that time 
the wages of the plaintitf had been paid by this defendant 
in the city of Lincoln, under which the wages sued for ix 
this action were earned; that this plaintiff had not been in 
the state of Iowa at any time since the 29th day of March, 
1888; that no service has been had upon the plaintitf in 
the suit pending in the state of Iowa, except the service by 
publication required by the statutes of Iowa, and this 
plaintiff has never made any appearance in the action 
pending in the state of Iowa, heretofore mentioned. 

“Tt is further stipulated that the debt for which this 
plaintiff was sued in said justice court of E. 8. Barnets 
was contracted with one A. D. Lange, for groceries, in the 
town of Seward, state of Nebraska, and was assigned to 
G. W. Groves, of Council Bluffs, Iowa, the plaintiff in 
that action. 

“Tt is further agreed that this plaintiff is the head of 2 
family, and at all times a resident of Nebraska, and that 
by the laws of the state of Nebraska his wages, the mat- 
ter in controversy, are exempt from execution or attach- 
ment, and that he has no other property. It is further 
stipulated that by the laws of Iowa the wages of a non- 
resident are not exempt from execution or attachment. 
And is is hereby agreed that this cause may be tried to the 
court, a jury being hereby waived.” 

A judgment was rendered against the railroad company 
for $25.92 and costs, to reverse which it prosecutes a peti- 
tion in error. It appears from the agreed statement of 
facts that the defendant company was compelled, by gar- 
nishment proceedings, brought in a justice court at Council 
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Bluffs, Iowa, to pay the money sought to be recovered in this 
action. The sole question, therefore, involved in this case 
is this: Is the judgment in garnishment a bar to this suit? 

It is admitted that Moore is the head of a family and a 
resident of this state, and that he worked for the defend- 
ant company seventeen days, amounting to $25.92. Under 
our statutes these wages are exempt from garnishment in 
this state. Whether or not this exemption follows the debt, 
the decisions in this country are conflicting. In Wright v. 
C.,, Bo & Q. BR. BR. Co., 19 Neb., 175, it was held that 
where a debt is contracted in another state by whose laws 
it is exempt from attachment, execution, and garnishment, 
the exemption will continue in this state in case an action 
is brought on the claim. The doctrine of that case is sus- 
tained by the following authorities in addition to those 
cited in that opinion: Piercev. Railway Co., 36 Wis., 283; 
Bank v. Railway Co., 45 Id., 172; Drake v. Lake Shore 
& M.S. BR. Co, [Mich.], 37 N. W. Rep., 70; Railroad Co. 
v. Dooley, 78 Ala, 524. 

The court of last resort in the state of Iowa has uni- 
formly held that exemption laws have no extra-territorial 
force. In other words, that in garnishee proceedings 
brought in the courts of that state, it is no defense that 
the debt owing by the garnishee is exempt by the laws of 
the state where the garnishee and defendant both reside. 
(Newell v. Hayden, 8 Iowa, 140; Leiber v. Railroad Co., 
49 Id., 688; Mooney v. U. P. Ry Co., 60 Id., 346; Bread- 
street v. Clark, 65-Id,, 670.) The Towa rule has been 
adopted in some of the other states. (B. & JL R. RB. Co. 
v. Thompson, 1 Pac. Rep. [Kan.], 622; Morgan v. Neville, 
74 Pa. St., 52.) 

If the proceedings in garnishment are valid and bind- 
ing in Jowa, they are conclusive upon the parties thereto 
in this state, notwithstanding the debt condemned by 
judgment in garnishment would have been exempt in this 
state. The material inquiry, therefore, is, Did the Iowa 
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court obtain jurisdiction over the debt here sued for, so as 
to subject it to the claim of the plaintiff in garnishment? 

It appears that in the suit commenced by Groves against 
Moore in the justice court in Iowa, notice of garnishment 
was duly served upon the railroad company; that it ap- 
peared and answered, disclosing its indebtedness to Moore 
in the sum of $25.92, and in obedience to the order of the 
justice the company paid the money into court. Moore 
was also duly served by publication, and judgment was 
rendered against him as a non-resident. These facts, 
under the statutes and decisions of Iowa, conferred juris- 
diction over the debt due from the garnishee. 

A similar question was decided by the supreme court of 
Towa in Mooney v. P. Ry. Co., 60 Iowa, 346. The plaint- 
iff sued one C. F. Rollins and garnished the railroad 
company. The garnishee was indebted to Rollins for 
wages earned in this state. He was hired in Nebraska, 
and it was the custom of the company to pay the wages of 
such employees here. Service of notice was made upon 
Rollins in this state, which conferred the same jurisdiction 
as would service by jublication. Garnishment process 
was served upon the company in Pottawattamie county, 
Iowa. Mooney and Rollins were both residents of Ne- 
braska, and plaintiff knew when he commenced the suit 
that two months’ wages of the defendant were exempt by 
the laws of this state. Judgment was rendered in the 
trial court against the garnishee and Rollins. It was held 
that the court had jurisdiction to render the judgment 
and that the garnishee was liable. 

Moore vu. C, RI & PLR. R. Co, 43 Towa, 385, is 
predicated upon facts similar to those in the case at bar. 
The defendant in that case was a corporation existing 
under the laws of Iowa and Ilinois, and operated its road 
in said states and a connecting line of road in Kansas and 
Missouri, The company became indebted to the plaintiff 
in the sum of $14.62 for labor performed for it in Iowa, 
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in which state he resided with his family. By the laws of 
Towa his wages were exempt, but under the statutes of 
Missouri were liable to execution or attachment. Harry 
Barton sued the plaintiff before a justice of the peace in 
Missouri and garnished his wages in the hands of the 
railroad company. Service of notice was made upon 
Moore by publication. The railroad company answered 
that it was indebted to Moore in the above sum, and the 
justice rendered judgment against Moore and also against 
the railroad company as garnishee. Subsequently Moore 
brought suit in Iowa to recover from the railroad com- 
pany the same debt. The court held that the judgment 
rendered against the garnishee in Missouri was a complete 
bar to the suit. 

The judgment in the garnishment suit set up by the 
plaintiff in error, being valid and binding upon the parties 
thereto in the state where rendered, is entitled to full faith 
and credit in this state, and cannot be collaterally attacked. 
The plaintiff in error having paid and satisfied that judg- 
ment, it is a complete defense to this action. (Drake on 
Attachment, see. 706; Allen v. Watt, 79 Tll., 284; Mor- 
gan v. Neville, 74 Pa. St.,52; Moorev. C, R. 1 & P. R. 
R. Co., 43 Ia., 385; Grosslight v. Crisup, 58 Mich., 531; 
Barrow v. West, 23 Pick., 270.) 

In reaching the conclusion we have, we do not overrule 
or in any manner modify the rule laid down in Wright v. 
C,B.& Q. BR. R. Co.,19 Neb. 175. We are simply 
giving such faith and eredit to the judgment of a sister 
state as comity between the states demands. The defend- 
ant in error has his remedy by action against Lange, if the 
latter assigned his claim to Groves for the purpose of 
bringing suit in Iowa and to evade the exemption laws of 
Nebraska. (Albrecht v. Treitschke, 17 Neb., 205.) 

The judginent of the district court is reversed, and the 
action dismissed. 

REVERSED AND DISMISSED. 


THE other judges concur. 
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Wiitt1amM H. Hammonp v. Crry oF HARVARD. 
(FILED Maxcg 3i, 1891.] 


Cities: STREETS: CHANGE OF GRADE: Damaces. A city is liable 
under the constitution of this state to a lot owner for such 
damages as he may sustain by filling in the street in front of 
his lot above the level of the same, when the buildings were 
erected on the lot before any grade was established. (Harmon v, 
City of Omaha, 17 Neb., 548.) 


Error to the district court for Clay county. Tried be- 
low before Morris, J. 


L. P. Orouch, for plaintiff in error, cited: Reardon v. 
San Francisco, 6 Pac. Rep., 325-6; City of Denver v. 
Bayer, 2 1d., 9; Mollandinv. R. Co., 14 Fed. Rep., 394; 
Rigney v. Chicago, 102 Ill., 64; Gottschalk v. R. Co., 14 
Neb., 550; Harman v. Omaha, 23 N. W. Rep., 503; 
R.V. R. Co. v. Fellers, 20 Id., 217; B. & M. R. R. 
Co. v. Reinhackle, 18 Id., 69; Schaller v. Omaha, 36 Id., 
533; Wagner v. Gage Co., 3 Neb., 242; F, E& MV. R.z 
Co. v. Whalen, 11 Id., 591; “ Damage,” Webster’s Dic.; 
2 Black Com., ch. 29, p. 4838; Coke Litt., 257a; 2 Green. 
Ev. [12th Ed.], 253; Transp. Co. v. Chicago, 99 U.S., 
635; Dexter v. Spear, 4 Mason [U. 8.], 115; Rockwood v. 
Allen, 7 Mass., 254; Bussy v. Donaldson, 4 Dal. [U. S.], 
206; Grand Rapids &: Ind. R. Co. v. Heisel, 11 N. W. 
Rep., 215; Meacham v. R. Co., 4 Cush. [Mass.], 291; 
Upton v. R. Co., 8 Id., 600; Allen v. Charleston, 109 
Mass., 243; Whitcher v. Banton, 50 N. H., 26; Donovan 
v. Springfield, 125 Mass., 371. 


Leslie G. Hurd, contra, cited: City of Denver v. Bayer, 
2 Pac. Rep. 6; FE & M. V. R. Co. v. Meeker, 44 N. 
W. Rep., 79; Gottschalk v. R. Co., 14 Neb., 558; Schaller 
v. Omaha, 23 Id., 325; Rigney v. Chicago, 102 Iil., 80. 
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Coss, Cu. J. 


The plaintiff alleges in his petition: 

“1. The incorporation of the defendant; plaintiff’s 
ownership and possession of lot No. 355 in defendant city; 
the erection thereon by him, in 1879, of a brick structure 
eighty feet long by twenty-two wide; the arrangement of 
the interior thereof at great expense for the special busi- 
ness of a retail dry goods and clothing house ; its exclusive 
use for that purpose for a number of years consecutively, 
prior and up to the date of this action; and a monthly 
rental of the same for that time, of $30. 

“2, The establishment of a grade on Clay avenue in the 
defendant city; the abutting thereon of said premises; 
that the grade line is sixteen inches above the door-step of 
the entrance and floor of the building; the replacement by 
defendant on or about the 14th day of March, 1888, of the 
old walk in front of the building with a new one fourteen 
inches above the door-step of the eutrance and the floor of 
the building; the consequent step of fourteen inches from 
the walk in front down into the building. 

“3, That he isdamaged bya lessened value of the prop- 
erty; the depreciated rental value of the same; from ex- 
cessive dampuess to the building from the wash of the 
street; and the loss of the investment in the interior ar- 
raugement of the building for a dry goods and clothing 
business. 

“4, That at the time said building was erected, there 
was no established grade on said street. 

“5, That prior to the date of this action he presented 
to the council of the defendant city his claim for damages 
as aforesaid for the sum of $1,600, which was utterly re- 
jected by them and payment refused. 

“§. The plaintiff isdamaged by the act of the defcadant 
corporation in the sum of $1,600.” 
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The defendant admits its incorporation; the establish- 
ment of the grade; the ownership and possession of the 
premises by plaintiff; the improvement of the street by 
defendant; but denies the damage; alleges a faulty con- 
struction of the building; the necessity of the grade for 
drainage purposes, and increased facilities of public travel ; 
and is a benefit to the property, and not a damage. 

There was a trial toa jury with a verdict, “on the issues 
joined herein, for the defendant.” The plaintiff’s motion 
for a new trial being overruled, the case is brought to this 
court on the following errors : 

I. The court erred in sustaining defendant’s objections 
to the question, “the way it has been for years.” 

II. In sustaining defendant’s objection to the question, 
“What has the building been used for?” 

III. In sustaining defendant’s objection to the question, 
“State whether the party to whom you rented it for $35 
took it, or not.” 

TV. In overruling plaintiff’s objection to the question, 
“Have you owned this property ever since it was con- 
structed ?” 

V. In sustaining defendant’s objection to the question, 
“What rent did you pay for that building?” 

VI. In sustaining defendant’s objection to the question, 
“ How came you to leave that building ?”’ 

VII. In sustaining defendant’s objection to the ques- 
tion, ‘‘ What was the value of the Hammond property, the 
fair market value, immediately prior to the establishment 
of that grade?” 

VIII. In sustaining defendant’s objection to the ques- 
tion, “ You stated on cross-examination that the property 
was unsalable; why was it unsalable?” 

IX. In overruling the plaintiff’s objection to the ques- 
tion, “ What difference is noticeable by the improvement 
made according to the grade? ” 

X.° In overruling the plaintiff’s objection to the ques- 
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tion, “Is not the grade as established of the street and 
walk necessary to make a good wagon way through the 
street as now constructed ?” 

XI. In overruling the plaintiff’s objection to the ques- 
tion, “If the building was built twelve and one-fourth 
inches higher upon its foundation, in the first place, it ° 
would have beer benefited, would it not, by the grade?” 

XII. In overruling the plaintiff’s objection to the ques- 
tion, “ Was there any benefits accruing to this building, in 
company with the other lots upon this street, near it, result- 
ing from the establishment of the grade?” 

XIII. In sustaining defendant’s objection to the ques- 
tion, “State what is the condition of the building that you 
occupy with reference to the improved condition of the 
street as established by the grade December 7, 1887.” 

XIV. In sustaining defendant’s aijetion: to the ques- 
tion, “ What effect does that have upon the room as a busi- 
ness room?” 

XV. In sustaining defendant’s objection to the a 
“ How much does it lack ?” 

XVI. In sustaining defendant’s objection to the ques- 
tion, “ What further, if any ?” 

XVII. In overruling plaintiff’s objection to the ques- 
tion, “If the building was constructed so that the floor was 
even with the grade of the sidewalk as placed under the 
improvement, would the grade as established be a benefit 
or an injury to it?” 

XVIII. In sustaining defendant’s objection to the 
question, “State whether the improved condition of that 
street in front of the Hammond building in consequence of 
the establishment of the grade is a damage to the building 
that the owner suetaits over and above that sustained by 
other abutting owners,’ 

XIX. In overruling the plaintiff’s objection to the 
question, “Suppose the building was twelve and one-fourth 
inches higher, top, bottom, and all—the building as it now 
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is, was raised, would the improvement made under the 
grade be a benefit or an injury?” 

XX. In sustaining defendant’s objection to the question, 
“Would you consider it a benefit, or a damage to this 
building that the rent should be lessened in consequence of 
the improvement of the street?” 

XXI. In overruling the plaintiff’s objection to the 
question, “Do you know the height of the old building 
above the level of the ground or prairie?” 

XXII. In overruling the plaintiff’s objection to the 

question, “Is the grade as established unreasonable, or an 
extravagant grade for the level of the street as it stands? ” 

XXIII. In overruling the plaintiff’s objection to the 
question, “Is the grade of the road, or of the walk cou- 
forming thereto, anything more than was necessary to se- 
cure drainage and dry roadway, in your judgment?” 

XXIV. In sustaining defendant’s objection to the ques- 
tion, “Suppose Mr. Hammond could not occupy the bank 
wall any greater height than he at present occupies it, 
how then?” 

XXY. In sustaining defendant’s objection to the ques- 
tion, “State whether in your opinion it adds to or detracts 
from the building as a business house.” 

XXVI. In sustaining defendant’s objection to the ques- 
tion, “ About what per cent of loss have you sustained iu 
that room in consequence of excessive dampness ?” 

XXVIII. In sustaining defendant’s objection to the 
question, “ What has been the amount of your loss?” 

XXVIII. In refusing to give paragraphs Nos. 1, 2, 3, 
4, 5, 6, and 8 of the instructions asked by plaintiff. 

XXIX. In giving paragraphs Nos. 4, 5, 6, and 7 of 
instructions of the court’s own motion. 

XXX. In overruling the plaintiff’s motion for a new 
trial. 

XXXI. That the verdict is not sustained by sufficient 
evidence, 
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XXNIT. That it is contrary to law and the evidence, 
and the verdict should have been for the plaintiff. 

The facts upon which the first error is based are that 
the plaintiff, being on the stand as a witness in his own 
behalf, was questioned as to the size, the material, and the 
manner of construction of the building upon the lot 
claimed to have been damaged by the established grade of 
the street in the town of Harvard. After describing the 
building his counsel put the 

Q. How was that building arranged as to the inside? 
State about that. 

A. When it was first built or now? 

Q. The way it has been for years. 

The defendant objects to the question for the reason 
that it is immaterial, incompetent, and has no tendency to 
establish the measure of damages to which the plaintiff is 
entitled, if any. It is not apparent what relevaney or 
materiality the evidence sought by the question would have 
upon the issues in the case, yet had the plainuff made an 
offer of the proof thus excluded it would have enabled the 
court below, and would, have enabled this court, to judge 
of its relevancy; but no offer was made, and it has been 
held so repeatedly as to have formed a decisive rule that a 
cause would not be reversed on the exclusion of testimony 
without an offer having first been made of the evidence, 
clearly indicating what was to be proved. ‘This assign- 
ment of error must therefore be overruled. The same ob- 
jection exists as to the second, third, fifth, sixth, eighth, 
thirteenth, fourteenth, fifteenth, sixteenth, eighteenth, 
twentieth, twenty-fourth, twenty-fifth, twenty-sixth, and 
twenty-seventh errors. 

The fourth assignment arises upon the overruling of 
the plaintiff’s objection to the defendant’s question to the 
plaintiff, “Have you owned this property ever since it 
was constructed?” While the relevancy of this question 
is not apparent, I am also unable to see that the plaintiff 
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could have been prejudiced by answering it. The motion 
is not argued by counsel, nor the error of the admission 
of the testimony pointed out, and is therefore overruled. 

The seventh assignment arises upon the sustaining by 
the court of the defendant’s objection to the question, 
What was the value of the Hammond property, the fair, 
market value, immediately prior to the establishment of 
that grade? propounded to the witness B. 8. Harrington. 
The witness, in answer to questions by counsel for the 
plaintiff, testified that he had resided in the town of Har- 
yard for about six years; was engaged in land and Joan 
and general real estate business, and had been so employed 
for abont six years; that he had a very fair idea of the 
value of real estate in Harvard, and was acquainted with 
the property of the plaintiff in dispute ever since he had 
resided in the town; that he knew about the time that the 
grade of the street. was established. The question was 
then put: What was the fair market value of the Ham- 
mond property immediately prior to the establishment of 
the grade? the defendant objecting to the question for the 
reason that the witness is not shown to be competent to 
testify as to the value of the property, which objection was 
sustained by the court. -The sustaining of this objection 
was clearly erroneous. The witness had shown, by his 
own testimony, that he was competent to testify as to the 
value of real property at that time, but it should be added 
that the question being again put in nearly the same terms, 
and not different within the meaning of the objection, and 
the same objection being again offered upon the same 
grounds, was overruled and the witness testified as to the 
value of the property. 

The ninth error arises upon the overruling by the court 
of the plaintiff’s objection to the question propounded to 
the witness Oakley Johnson upon his cross-examination. 
This witness had testified, in chief, that he was a resident 
of Harvard for several years past, and that he had been for 

41 
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that time and now was acquainted with the Hammond 
property, and its value, before the establishment of a street 
grade, December 7, 1887; thinks that the property would 
have then sold for twenty or twenty-five hundred dollars; 
thinks that the change of grade made a difference of from 
twenty-five to thirty-three per cent in the value, judging 
from the value of the rental, or, if the property was to be 
replaced, in its original condition, the cost of placing it 
there. 

On cross-examination the witness stated that he had 
noticed the property as he had passed it, and had been in 
the building a number of times since; that he had to go 
down steps to get into the store; the change is mostly in 
the front appearance, which is perhaps sixteen inches higher 
than it was before the level of the grade of the street had 
been changed and filled in, all through there, until the 
walk, the witness thought, was sixteen inches higher than 
it was before, though he made no measurement except with 
the eye. The witness was asked: Q. What difference is 
noticeable by the improvement made according to the 
grade? The plaintiff objected to the question for the rea- 
son that it is incompetent, immaterial, and irrelevant, which 
objection was overruled by the court, and the witness an- 
swered: Toa person approaching the building it would 
show that the house apparently is low; the first story of 
the building looks like a shorter house; after you get into 
the store the height of the room is the same, but from the 
outside the building presents no favorable appearance. 

While this question is apparently obscure, yet, in the 
light of its answer by the witness, it cannot be held that 
the ruling thereon was prejudicial to the plaintiff. 

The tenth assignment arises upon the overruling of the 
plaintiff’s objection to the question put to the same witness 
by defendant’s counsel on cross-examination, the witness hav- 
ing testified generally on his examination in chief as to the 
value of the property and its depreciation by reason of the 
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change of grade: Q, Isnot the grade, asestablished, of the 
street and walk, necessary to make a good wagon way 
through the street as now constructed? 

The objection to this question, and to its admission to 
the jury, must have been that if the change of grade upon 
the street was a reasonable one and necessary to construct 
a required wagon way, that the plaintiff could not recover 
in his action, though his property might have been seri- 
ously damaged by the necessary change of grade. This 
_ is not the law. The question whether or not the change of 
grade was necessary in the prudent management of the 
city’s affairs does not enter into the plaintiff’s action on 
the pleadings of this case. It was error, therefore, to have 
overruled the objections of the plaintiff to the question 
propounded to the witness. 

The eleventh assignment arises upon the overruling of 
the plaintiff’s objection to the question put to the witness: 
Q. If the building was built twelve and a fourth inches 
higher upon its foundation in the first place it would have 
been benefited, would it not, by the grade? This witness 
testified upon direct and upon cross-examination as to the 
general effect and damage of the grade of the street upon 
the plaintiff’s property, and upon his being asked, by 
counsel for the plaintiff, what special advatitage there was 
to the building in consequence of it, answered that he could 
not say that there was any benefit; it looked to him as if 
it was a detriment. The defendani’s counsel proceeded ‘to 
re-cross-cxamine the witness by putting the above question, 
wholly hypothetical, referring to a condition not existing, 
and the plaintiff’s objection should undoubtedly have been 
sustained by the court. It cannot be denied that it was 
detrimental and injurious to the cause of the plaintiff, and 
tended to confuse the jury, and to that extent was injurious. 

The seventcenth assignment is based upon the overruling 
of the objection of the plaintiff to the question by defend- 
ant’s counsel to the witness P. P. Scott, on his cross-ex- 
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amination: Q. If the building was constructed so that the 
floor was even with the grade of the sidewalk as placed under 
the improvement, would the grade as established be a ben- 
efit or an injury toit? The witness having testified in 
chief and upon cross-exaniination that he was a contractor 
and builder of forty years’ experience, was acquainted with 
the Hammond building; knows of the fact of the condi- 
tion of the sidewalk in consequence of the change of 
grade above the door step, but don’t know as it would 
materially affect the property one way or the other; it 
would bring the sidewalk up to the floor as usual and as it 
ought to be. This question was properly objected to, as it 
was not put to elicit any fact to properly go before the jury. 

It will be admitted that it was not possible for the 
plaintiff to know, beforehand, what grade would be es- 
tablished, and to say that had he guessed at the future grade 
of the strect and constructed his building accordingly that — 
he would have suffered no damage, is to state no rule of 
law, nor to prove any fact tending to prove the plaintiff’s 
case or to establish the defense. It was therefore erone- 
ously allowed to be given and answered. 

The twenty-first assignment of error is upon the over- 
ruling of the plaintiff’s objection to the admission of the 
question by defendant’s counsel to the witness E. E. Brown: 
Q. Do you know the height of the old building above 
the level of the prairie or ground? The plaintiff had al- 
ready proved the facts called out by the question. Whether 
it was the intention to contradict the witness does not ap- 
pear. In either event the plaintiff’s objection to this ex- 
amination of the witness is not apparent. 

The court below, on the trial of this cause, seems to have 
failed to have fully instructed the jury as to the plaintiff’s 
right of recovery. It was formerly held, in accordance 
with some part of the instructions given in the case, that, 
“When a city, in the reasonable exercise of an authority, 
under its charter, establishes a grade for its streets, and 


Von. 31] JANUARY TERM, 1891. 645 


Hammond v. City of Harvard, 


works them accordingly, there being no provision of law 
for the payment of damages, no action will lie.” This 
was the law in 1873, and was so held in the case of Ne- 
braska City v. Lampkin, 6 Neb., 27. But the constitution 
of 1875, now in force, provided a different rule. The text 
of section 21 of the bill of rights now is, that “the pri- 
vate property of no person shall be taken or damaged for 
public use without just compensation therefor.” 
In the case of Harmon v. The City of Omaha, 17 Neb., 
548, this distinction between the original and the present 
rule of law was clearly drawn. The court there held that 
“A city is liable, under the constitution of this state, toa 
lot owner for such damages as he may sustain by filling in 
the street in front of his lot above the level of the same 
when the buildings were erected on the lot before the grade 
was established.” This rule was not distinctly given in 
charge to the jury, as appears from the record in this case, 
There was evidence upon the trial that the plaintiff’s 
property had suffered, and was depreciated by the estab- 
lishment of the city’s grade. It appears, further, that 
evidence of the plaintiff, in support of this fact, was over- 
ruled at the trial. A new trial ought, therefore, to be 
granted ; anc the judgment of the district court is reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


Tue other judges concur, 
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Z. SWARTZ, APPELLANT, V. SARAH F,. McCLEeLianp, 
, APPELLEE. 


[FILED Marcu 31, 1891-] 


1. Fraudulent Conveyances: Huspanp aNnpD WIFE. One 
M. and wife, in June, 1831, removed to W., in this state, the 
wife being possessed of about $4,000 in money which she per- 
mitted her husband to deposit in a bank in his owu name and 
check out at pleasure. M. therenpon proceeded to purchase 
certain lots, took a deed therefor in his own name and erected 
thereon a large frame building having two store-rooms on the 
ground floor and tenement apartments on the second floor, some 
of which were occupied by M. and wife. In May, 1882, one S. 
loaned M. $500 on a promise to return the same in a few days. 
In October or November afterwards, M. and wife conveyed the 
property in question, without consideration, to the mother of the 
wife of M., who afterwards conveyed to said wife, who now 
claims to own the same and as a homestead. S. reduced his 
claim to judgment, and an execntion thereon having been 
returned unsatisfied, a creditor’s bill was filed to subject the 
property in question. Held, That the equity of the creditor was 
superior to that of the wife. 


2 


: HOMESTEAD. As the testimony showed that the property 
was occupied as a homestead when the debt was contracted and 
still is so occupied, that only the excess of $2,000 will be applied 
on the judgment. 


APPEAL from the district court for Gage county. Heard 
below before Broapy, J. 


A. D., McCandless, for appellant, cited: Aultman v. 
Obermeyer, 6 Neb., 260; Wake v. Griffin, 9 Id., 52; Roy 
v. MePhe son, 11 Id., 197; Pirst Nat. Bank v. Bartlett, 8 
Id., 319; Lipscomb v. Lyon, 19 Id., 515; Koch v. Rhodes, 
10 Id., 447; Edgerly v. Gregory, 17 Id., 348; Thompson 
v. Loenig, 13 Id., 387; Seitz v. Mitchell, 4 Otto [U. 8.], 
583; Briggs v. Mitchell, 60 Barb., 288-317; Bessan v. 
Eveland, 26 N. J. Eq., 468; Glidden v. Taylor,16 Ohio St., 
509; Glover v. Alcott, 11 Mich., 470; Kelly v. Drew, 12 
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Allen, 107; Humes v. Schruggs, 94 U. S., 22-28; Fox »v, 
Moyer, 54 N. Y., 125; Dunn v. Sargent, 101 Mass., 336; 
Canton v. Rideout, 1 McN. & G. [Eng.], 599; Gardner v. 
Gardner, 1 Giffard, 126 ; Hildreth v. Sands, 2 Johns. Ch., 35- 
48; Bank of U. S.¥. Housman, 6 Paige Ch., 526; Coates 
v. Gerlach, 44 Penn. St.,43; Hood v. Brown, 2 Ohio, 267; 
Bank v. Gourdin, Speers Ch., 437; Bump, Fraud. Conv., 
82; Savage v. Murphy, 34 N. Y., 508; Case v. Phelps, 
39 Id., 164. 


Winter & Kauffman, and Hazlett & Bates, contra, cited, 
contending also that many of appellant’s citations sus- 
tained their position: Van Deuzer v. Peacock, 11 Neb., 
245. 


Per Curiam. 


This is a creditor’s bill brought by the plaintiff against 
the defendant to subject lots 1 and 2, in block 32, in Wy- 
more, to the payment of the plaintiff’s judgment. The 
court below found the issues in favor of the defendant and 
dismissed the action. 

The record shows that in June or July, 1881, Wm. H. 
McClelland and the defendant, his wife, removed to Wy- 
more; that the defendant then had about $1,000 in money 

* which she either gave to her husband or permitted him to 
use as his own. He did use the money as his own; 
placed it in a bank at Wymore, and checked it out at 
pleasure. Soon after they removed to Wymore he pur- 
chased the lots in question and took the deeds therefor in 
his own name. He thereupon, with the consent of’ his 
wife, erected a frame business house on the lots in ques- 
tion. This building contains two store-rooms on the 
ground floor and a number of tenant apartments in the 
second story. McClelland and his wife seem to have 
lived in this building, and she now claims the same as a 
homestead, and the proof seems to sustain that claim. 
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In May, 1882, McClelland, who had been doing busi- 
ness on the money furnished him by his wife, was appar- 
ently in a prosperous condition and his credit seems to have 
been good. 

In May, 1882, the plaintiff loaned W. H. McClelland 
$500 fora few days. As the money was obtained on a 
promise to repay it shortly no note or other evidence of 
indebtedness was taken, but the days passed into weeks and 
the weeks into months and the money was not returned. 
The plaintiff, however, does not seem to have been uneasy 
as McClelland seemed to possess an abundance of property 
to pay his debts. Therefore he took McClelland’s unse- 
cured note for thedebt. This note was afterwards reduced 
to judgment, and an execution having been returned unsat- 
isfied this action was brought. 

The testimony tends to show that in the fall of 1882 
McClelland and his wife conveyed the property in question 
to the mother of Mrs, McClelland, and that afterwards the 
mother conveyed the property to Mrs. McClelland, and 
she now claims to be the owner under this deed. 

It is claimed that there was uo intention to defraud cred- 
itors of W. H. McClelland in making these transfers, and 
it is probable that such was the case. The effect, however, 
was to prevent creditors being paid their just demands, and , 
the transaction is therefore fraudulent in law as to such 
creditors who had trusted McClelland on the faith that he 
was the owner of the property. 

The right of a wife to enjoy her separate estate is un- 
questioned. She may do business in her own name and 
contract debts in relation to such business in the same man- 
ner as if she was unmarried. She cannot, however, place 
her money in the hands of her husband and authorize him 
to do with it as he pleases and contract debts on the faith 
that he is the owner of the money, and then claim as a 
preferred creditor. Such a rule, if sanctioned, would be 
fraught with injustice. Honesty and fair dealing require 
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that where the wife permits her husband to use her money 
or property as his own, incur obligations upon the faith 
that the property belongs to him, that as against such cred- 
itors their rights are superior to hers. 

This rule has been constantly applied by this court. 
(Roy v. McPherson, 11 Neb., 197; Hurly v. Wilson, ante, 
p- 458.) 

This rule is particularly applicable in this case, as the 
proof shows that the wife was well aware that the husband 
had failed in business more than once before they removed 
to Wymore. The property seems to exceed in value the 
sum of $2,000, and the excess therefore must be applied to 
the plaintiff’s claim. ; 

The judgment of the district court is reversed, and a 
decree will be entered in this court in conformity to this 
opinion. 

DECREE ACCORDINGLY. 


THE other judges-concur. 


D. Liwine v. Rurus Kye. 
[Firep Marca 31, 1891.] 


1. Fraudulent Conveyances: ConxsiprRation. In an action 
against the sheriff, who had levied executions on the stock of 
goods sold by one H. to K. for the sum of $600, while the proof 
tended to show that such goods were of the value of $1,000 or 
upwards, an instruction ‘‘that if H. sold the goods to obtain 
money to pay his debts, you will have to find that H. himself 
was not guilty of fraud in the sale,” held, erroneous; an 
essential element, viz., the consideration, being omitted. 


A debtor who purchases goods on the faith that he is the 
owner of certain property, occupies to some extent a trust rela- 
tion in the possession of such property, and it is his duty if need 
be to apply the property in good faith to the payment of his 
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_debts. Therefore he cannot donate it where the effect of such 
donation would be to defeat creditors, nor can he sell it fora 
greatly inadequate price, as the effect of such sale is in part a 
donation. ; 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


Story & Story, for plaintiff in error, cited: Hedman ». 
Anderson, 6 Neb., 392; Smith v. Schmitz, 10 Id., 601; 
Bollman v. Lucas, 22 Id., 797; Beels v. Flynn, 28 Id., 
575; Lapham v. Marshall, 51 Hun [N. Y.], 36; Rothell 
v. Grimes, 22 Neb., 526; Elwood v, May, 24 Id., 373; 
8 Am. & Eng. Ency., 753. 


G. M. Humphrey, and H. C. Lindsay, contra, cited: 
Smith v. Schmitz, 10 Neb., 601; Lininger v. Herron, 18 
Id., 453; Feigley v. Feigley, 61 Am. Dec., 376; Freeman, v. 
Hartman, 45 Tll., 57; Davidson v. Little, 22 Pa. St., 245; 
Kuykendall v. McDonald, 57 Am. Dec., 217, 


Per CurIAM. 


This is an action of replevin. 

On the Ist day of August, 1887, one D. Hedgepeth sold 
a stock of goods at Lewiston, Nebraska, to the defendant 
in error. On the 27th day of September, 1887, the plaint- 
iff in error levied upon a part of the stock by virtue of an 
execution issued by the county court of Pawnee county, 
upon a judgment in favor of McCord & Collins, and 
against Hedgepeth. Defendant in error thereupon replev- 
ied the goods, and judgment was rendered in his favor in 
the court below. 

Plaintiff in error claims that the sale from Hedgepeth 
to Kyle was fraudulent as to the creditors of Hedgepeth, 
and claims that there was error in the proceedings in the 
court below. 

The testimony tends to show that the goods purchased 
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were of the value of $1,000 or more, and that the defend- 
ant in error purchased them for $600. 

The court gave the following instruction: 

“Tn addition to what has been said on the law you are 
instructed that fraud is a question of fact to be determined 
by the jury, and the burden of proof is upon the party al- 
leging it, and fraud is never presumed in the absence of 
proof. You have been instructed as to certain circum- 
stances, which, if proven, may be taken by you as cireum- 
stantial evidence on the subject, but whether such circum- 
stances have been proven in this case are questions of fact 
for you to determine; to make the sale fraudulent, the 
fraud must have been participated in by both seller and 
buyer; in case the buyer had notice of such facts or cir- 
cumstances as would arouse on the part of a man of ordi- 
nary prudence a suspicion of frand that would have put 
him on such inquiry as would have led to knowledge of 
fraud, that takes the place of and is equivalent to partici- 
pation in the fraud; but whether there is any such thing in 
this case is a fact for you to determine. If you find from 
the evidence that Hedgepeth, in good faith, sold the goods 
to obtain money to pay on his debts, you will have to find 
that Hedgepeth himself was not guilty of fraud in the 
sale; but if he sold to hinder, delay, or defraud his eredit- 
ors he was a participant in fraud, and the further question 
for you would be whether plaintiff participated in the 
fraud.” 

The court had previously instructed the jury that an in- 
adequate price paid for the goods would not of itself defeat 
the sale. The instruction first given was clearly pra 
' cial to the plaintiff in error. 

A debtor who contracts debts upon the faith that he is 
the owner of certain property impliedly agrees that he wil! 
act in good faith with his creditors, and, if need be, that he 
will apply his property in good faith to the payment of 
his debts. The law, therefore, will not permit him to give 
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away his property where the effect of the gift would be to 
deprive creditors of their rights. A sale for an inadequate 
price is in some sense a gift, and it will be a very danger- 
ous rule to establish if a court should hold that a debtor 
could give $2 in value in property for every dollar he was 
owing a creditor. A creditor has no right to ask such a 
bonus, and a debtor has no right to sacrifice the rights of 
some of his creditors by virtually giving away a consider- 
able portion of his property. The instruction was clearly 
wrong and was very prejudicial to the plaintiff in error. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


D. G. Courtnay v. M. F. Kyox. 
[Fi.ep May 5, 1891.] 


1. Notaries Public: Powers. Notaries public, under section 7 
of chapter 61, Comp. Stats., are not authorized to puvish by fine 
or imprisonment persons guilty of misdemeanor, or misbehavior, 
during the taking ot depositious. 


In the taking of depositions notaries public are 
not exercising judicial functions, and do not constitute a law 
court. Their powers aresolely derived from the statute. 


Error to the district court for Lancaster county, Tried 
below before Fiexp, J. 
D. G. Courtnay, and C. £. Magoon, for plaintiff in error: 


A notary public has no other authority than that con- 
ferred by secs. 6 and 7, ch. 61, Comp. Stats. He has no 
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. power to fine. (Rapalje, Contempts, p.10; Kreiger’s Case, 
7, Mo. App., 367; Burtt v. Pyle, 89 Ind., 398.) 


Lamb, Ricketts & Wilson, contra: 


A notary, while taking depositions, is exercising judicial 
functions and is a court. (Dogge v. State, 21 Neb., 272.) 
Every judicial tribunal has inherent power to punish con- 
tempt committed in its presence. (Rotiman v. Bartling, 37 
N. W. Rep., 668; State v. Copp, 15 N. H., 212; Rodd v. 
McDonald, 29 Ia., 330; In re Cooper, 32 Vt., 258; U. & 
v. Hudson, 7 Cranch [U. 8.],32; State v. Applegate, 2 Mc- 
Cord [S. Car.], 110; Hollingsworth v. Duane, Wall. [U. 8. 
C. C.], 57; Clark v. People, Breese [Tll.], 340; Brown v. 
People, 19 Ill., 618; Hill v. Crandall, 52 Id., 70; People 
v. Wilson, 64 Id., 195; Storey v. People, 79 Id., 45.) As 
plaintiff was not in custody, his payment of the fine was 
voluntary and cannot be recovered back. (Sieber v. Wei- 
den, 17 Neb., 582; Mundy v. Whittemore, 15 Id., 647.) 


Coss, Cu. J. 


This cause is on error from the district court of the 
county of Lancaster. 

The plaintiff below alleged that the defendant was in- 
debted to him in the sum of $10 with interest from Feb- 
ruary 15, 1887, for money had and received at that date, 
for which he asks judgment. 

The defendant answered, as a plea to the jurisdiction of 
the court, that on February 15, 1887, he was a duly com- 
missionel and qualified notary public within and for Cus- 
ter county in this state; that on said date depositions were 
being taken before him, in his official capacity, at Broken 
Bow, in Custer county, in an action pending in the district 
court of Lancaster county, wherein C. J. Elliott et al. were 
plaintiffs and D. G. Courtnay et al. were defendants, pur- 
suant to notice therctofore served, and pursuant to the ap- 
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pearance of the parties by their attorneys, and while thus 
taking the evidence the plaintiff, Courtnay, repeatedly in- 
dulged in vulgar and profane language in the presence of 
this defendant while officially engaged as aforesaid, and in 
the presence of a lady witness, then present to give testi- 
mony. 

‘Whereupon defendant imposed upon the plaintiff a fine 
of $10 for contenypt, and required him then and there to 
pay it, which he paid under protest, and thereafter de- 
manded its repayment. And defendant then and there 
inserted in the body of the deposition the following: 

“And now at 11 o’clock P. M., this 15th day of Feb- 
ruary, 1887, while proceeding in taking the testimony, D. 
G. Courtnay uttered oaths aud words in my presence as to 
justify me in fining him for contempt, and thereupon I 
assess him therein a fine of $10 for contempt. Itis hereby 
considered and adjudged by me that the state of Nebraska 
recover from D. G. Courtnay the sum of $10, together 
with costs herein, taxed at , and that he stand com- 
mitted until the fine and costs are paid, and then said D; 
G. Courtnay comes and pays the sum of $10, his fine 
assessed against him.” 

Defendant alleges that, sitting officially as a notary 
public, he had the power to take and maintain the neces- 
sary order for the proper taking of testimony, and to that 
end had the power to impose fine for contempt on the 
plaintiff if he refused to maintain order or to conduct him- 
self in a respectful manner. 

Defendant further alleges that the money was paid by 
the plaintiff voluntarily, without being deprived of his 
liberty or in the custody of an officer, and solely upon the 
demand of defendant, with the declaration that if the fine 
was not paid he would be given in charge to the sheriff. 
To the answer the plaintitf demurred, which was over- 
ruled, and the plaintiff electing to stand on his demurrer, 
judgment was for the defendant for $29.55 costs; to 
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which the plaintiff excepted and assigned the following 
errors: 

1. The court erred in overruling the demurrer. 

2. The judgment is contrary to law. 

It will not be seriously contended thata notary public 
in this state has any other or greater authority than that 
conferred by secs. 6 and 7 of chap. 61, p. 597, of Comp. 
Stats. of 1889. 

Sec. 6 relates to his powers, duties, and certificates, the 
administering of oaths in all cases, taking depositions, 
acknowledgments, and proofs of the execution of. deeds, 
mortgages, powers of attorney, and other instruments in 
writing to be used or recorded in this state, to demand ac- 
ceptance or payment of any foreign, inland, or domestic 
bill of exchange, promissory note, or other obligation in 
writing, and to protest the same ‘for non-acceptance or 
non-payment, and give notice to indorsers, makers, draw- 
ers, or acceptors of such demand or non-acceptance, or 
non-payment; “and to exercise and perform such other 
powers and duties, as by the Jaw of nations, and according 
to commercial usage, or by the laws of the United States, 
or of any other state or territory of the United States, 
or of any other government or country, may be exercised 
and performed by notaries public, and over his signature 
and official seal certify the performance of such duties so 
exercised and performed under the provisions of this act, 
which certificate shall be received in all courts of this 
state, as presumptive evidence of the facts therein certified 
to; and on due proof of the loss of such original certifi- 
cate, the record thereof, so kept by such notary public as 
is by this act prescribed, shall be received by all courts in 
this state as presumptive evidence of the facts therein re- 
corded; Provided, That any person interested in the sub- 
ject-matter of such certificate or record of such certificate, 
may, by other evidence, contradict the matters and things 
set forth in such certificates, dr inthe record thereof.” 
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In the 7th sec., relating to depositions and contempts 
he “is empowered to issue summonses and command the 
presence before him of witnesses, and to punish witnesses 
for neglect or refusal to obey such summons, or for refusal 
to testify when present, by commitment to the jail of the 
county for contempt; and all sheriffs and constables in 
his state are hereby required to serve and return all pro- 
cess issued by notaries public in the taking of testimony of 
witnesses by commission or deposition.” Limiting this 
authority, sec. 1 of art. 6 of the constitution of this state 
provides that “The judicial power of this state shull be 
vested in a supreme court, district courts, county courts, 
justices of the peace, police magistrates, and such other 
courts inferior to the district courts as may be created by 
law for cities and incorporated towns.” 

A notary public can have, therefore, no judicial power, 
and has only that ministerial authority conferred on his 
office by the statutes quoted. His authority to punish for 
contempts is strictly limited to the commitment to the 
county jail of absent witnesses subpcenaed to testify, or of 
those present refusing to answer; and to the needful exer- 
cise of this authority, all sheriffs and constables are re- 
quired to serve his process. But there is no authority 
conferred to impose a fine for any contempt or for a misde- 
meanor. If it be insisted, as in the defendant’s answer, 
that the power to punish by fine or imprisonment for con- 
‘tempts, in facie cwric, is inherent in the authority of tak- 
ing and certifying juridical evidence, it is answered that 
this common law power has hitherto been confined to 
courts of record, or to magistrates having precisely defined 
judicial powers. 

A careful writer of the New York bar, on Civil and 
Criminal Contempts, as late as 1884, laid it down that a 
“notary public has no power, either by common Jaw or by 
statute, when taking depositions, to punish the witness as 
for contempt, for contumacfous refusal to answer proper 
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questions; and where the witness is committed to jail for 
such refusal, an action for false imprisonment will lie 
against the notary and the person committed will be dis- 
discharged on habeas corpus.” (Rapalje, sec. 7.) But this 
rule has been changed by our statute, as shown. 

In the case of Dogge v. State, 21 Neb., 272, the ques- 
tions involved and presented to the court were: 

1. Whether the adverse party to a suit can, in this state, 
be compelled to testify. 

2. Has a notary public, in this state, power to cominit, 
for contempt, a witness who refuses to give his deposition ? 

In stating the case, in the opinion, the court says, “These 
questions alone are presented, and they alone were argued 
at the bar of the court, and they alone will be considered.” 
The first question was held in the affirmative, under section 
328 of the Civil Code, “that it was the intention of the 
legislature, in the enactment of the chapter on evidence, to 
remove every barrier to the discovery of truth, where the 
parties to the action have equal opportunity to testify. And 
where necessary, either party may call the other to testify 
as to facts exclusively within his knowledge, provided the 
questions are not privileged.” 

The second question was held in the affirmative, and 
properly so, under the statute conferring that anthority, 
befure cited. There was no question of the juridical 
powers or judicial functions of a notary public before the 
court to be considered. The statute conferred authority 
to commit to the jail in discharge of the ministerial duty 
of taking testimony and certifying the depositions of wit- 
nesses required by law to give evidence. ‘As to the powers 
and duties of notaries, the statutes of each state are supreme, 
and where they have enlarged these powers or abridged 
them in any respect, they control absolutely within the 
limits of the state enacting the statute.” (Giaque on Nota- 
ries Public, sec. 27, ch. 1.) The author adds that “The 
general rule seems to be that the power of notaries to com- 
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mit witnesses for contempt is wholly statutory, and it being 
a power in derogation of the rights of the citizen, will be 
strictly constrned,” and cites examples. 

In Mallinkrodt’s Case, ex parte, 20 Mo., 493, it appeared 
that the petitioner was committed to jail by a notary pub- 
lic of St. Louis county for contempt in not producing cer- 
tain books and papers in obedience to a subpena duces 
tecum, issued by the notary, to give testimony in an action 
pending in the circuit court of St. Louis. The mittimus 
set forth that the petitioner admitted having the books and 
papers in his possession when the subpoena was served, and 
had since delivered them to one of the defendants to avoid 
producing them at the taking of his deposition. The notary 
committed him to jail, there to remain until he should pro- 
duce them, their materiality being made to appear bv the 
affidavit of the agent of the plaintiff. The court said that 
the act of February 13, 1847, empowered notaries to take 
depositions under the act entitled ‘“‘ Depositions,”’ approved 
January 17, 1845. The 15th section of that act author- 
ized the officer to compel the attendance of witnesses in the 
same manner and under like penalties as any court of 
record of this state. The 8th section provides that a wit- 
ness who shall refuse to give evidence, which may lawfully 
be required, may be committed to prison by the person 
authorized to take the deposition. Thecourt held that the 
power of notaries in taking depositions is strictly statu- 
tory.” They can do nothing not expressly authorized, and 
under the circumstances which authorize it. There is no 
power given to commit a witness for refusing to produce 
books. Powers in derogation of the rights of the citizen 
are to be strictly construed. The prisoner is discharged.” 
All the judges concurred. 

The distinction here made, between the taking of the 
testimony of the witness and requiring him to produce 
books and papers relating to his business, was more dis- 
tinctly drawn and declared by the supreme court of the 
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United States in Kilbourn’s case against the sergeant at 
arms, the speaker, and a select committee of the house of 
representatives of the 44th congress. Kilbourn, for refus- 
ing to answer certain questions, and produce his books and 
papers relating to his partnership in a real estate pool, in 
the District of Columbia, was, by order of the honse of 
representatives, imprisoned in the common jail forty-five 
days, and until the adjournment of congress. He brought 
an action against the officers who executed the order, and 
the committee which brought him before the house, and 
recovered against them $15,000 damages. It was taken 
on error to the supreme court of the United States, which 
held, that although the house could punish its own mem- 
bers, could decide contested elections, and determine the 
qualifications of members, could exercise the sole power of 
impeachment of government officers, and might, where the 
examination of witnesses was necessary to the accomplish- 
ment of these ends, fine and imprison a contumacious 
witness, there was not to be found in the constitution 
of the United States any general power vested in either 
house of congress to punish for contempt, and Justice 
Miller said: ‘‘ Whether the power of punishment in either 
house by fine or imprisonment goes beyond this or not, we 
are sure that no person can be punished for contumacy as 
a witness before either house, unless his testimony is 
required in a matter into which that house has jurisdiction 
to inquire, and we feel equally sure that neither of these 

bodies possess the general power of making inquiry into 

the private affairs of the citizen.” (103 U.S.,190.) Thus 
limiting the power of congress to punish for contempt to 
that specially granted in the constitution, as the power of 
the notary is limited to the authority of the statute. 

In Kreiger’s Case,7 Mo. App., 367, it was held that 
“in a proceeding, under the habeas corpus act, to bring up 
a prisoner charged with contempt in refusing to answer 
interrogatories before a notary public taking depositions 


660. NEBRASKA REPORTS. [ Vou. 31 


Courtnay v. Knox, 


there is no presumption of jurisdiction in favor of the 
notary, and no adjudication as to the jurisdictional fact 
which the court regards, and it is the duty of the court to 
examine whether the commitment is within the meaning 
and spirit, as well as the letter of the law. 

“The law does not confer upon a notary public the ar- 
bitrary power to compel a witness to answer all questions, 
however incompetent, irrelevant, and inadmissible, which 
may be asked, and a refusal to answer such is not necessa- 
rily a contempt. To entitle a notary to commit for con- 
tempt, he must exercise his functions not only formally, but 
substantially in the manner and under the circumstanecs 
contemplated by law. For a flagrant abuse of process the 
notary is liable, and the attorneys engaged in promoting 
the proceeding are punishable by disbarment or otherwise.” 

In Floyd county, Indiana, Pyle brought his action 
against Burtt, a notary public, for false imprisonment. In 
his answer the defendant set up justification on the ground 
of his being lawfully employed in taking the plaintiff’s 
deposition as evidence in the circuit court of Clark county ; 
that the plaintiff appearcd as a witness and was sworn, but 
refused to testify and answer proper questions; that for 
such contempt the defendant committed lim to jail for 
three hours only. The plaintiff demurred, and the circuit 
court sustained the demurrer. On appeal to the supreme 
court it was held that ‘‘the common law did not authorize a 
notary public to take depositions ; such authority is couferred 
only by statute, As to the manner of taking depositions 
the powers of notaries are prescribed and limited by stat- 
ute. That of this state authorizes them to take depositions 
and to compel the attendance of witnesses, but they have 
no power to punish for contempt the refusal of a witness 
to answer interrogatories. He has no legal right to inflict 
either fine or imprisonment as penalties for contempt and 
disobedience of his authority. The answer is insufficient, 
and the demurrer was properly sustained.” (89 Ind., 398.) 


Von. 31] JANUARY TERM, 1891. 661 


Kaufman v. U. S. Natl. Bank. 


These precedents tend to show that a notary’s legal duties 
have heretofore been regarded as limited to the provisions 
of the statute; that he borrows no judicial power, in the 
taking of depositions, from the dignity of his employment 
or the necessities of his case. No authority has been pre- 
sentel—and none has been found—that in taking deposi- 
tions he exercises judicial functions, and is a court. Nor 
can it be constituted a police court by opinion. 

The answer of defendant admits that he imposed the 
fine for contempt with the threat of imprisonment, the pay- 
ment by the plaintiff under protest, and the subsequent 
demand for restitution. It is not shown by the answer 
that the money was paid over to the treasurer of the county 
for the use of the school fund, but that it remains in the 
defendant’s possession. The answer of defendant is not 
a sufficient defense, but is wholly incompetent; the de- 
murrer of the plaintiff should have been sustained. 

The judgment of the district court is therefore reversed, 
and judgment will be entered in this court for the plaintiff 
for the amount of the fine with interest from February 15, 
1887, aud costs of suit. 


JUDGMENT ACCORDINGLY. 


TuHE other judges concur. 


Levi Kaurman Ev au. v. U. S. Nationat Bank 
[Finep MAy 5, 1891.] 


1. Sale: ConTRAcTs CoNSTRUED, and held, to be a sale of a stock of 
goods, etc., the purchaser to assume and pay certain debts. 


2. Contracts. In aconitract to assume certain debts in considera- 
tion of a stock of goods, etc., two notes were described as one 
for $500 and one for $1,500 due the United States National Bank. 
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The testimony showed that the notes were not before the par- 
ties when the contract was drawn, but that the ouly notes pos- 
sessed by the bank against the vendor was one for $500 and one 
for $1,350. Held, That the bank was entitled.to recover against 
the purchasers the amount of said notes. 


: NOVATION. A promise made to another for the benefit 
of a third person can be enforced by such third person, although 
the consideration did not move directly from him. 


3. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Ballet, Hrvin & Points, for plaintiffs in error, cited, as 
to the construction of the two instruments: Goodrich v. 
MeClary, 3 Neb., 130; Tootle v. Elguiter, 14 Id., 159; 
Nidle v. State Bank, 13 Id., 246; Collingwood v. Mer- 
chants’ Bank, 15 Id., 121; Delaney v. Linder, 22 Id., 280; 
Cortelyou v. Maben, Id., 700; Greenleaf, Ev., sec. 277; 
Edwards v. Clement, 45 N. W. Rep. [Mich.], 1107; Begg 
v. Forbes, 30 Eng. L. & Eq., 508; Hitting v. Bank, 11 
Wheat. [U.S.], 74; Bank v. Dana, 79°N. Y., 108; Edel- 
man v. Yeakel, 27 Pa, St., 26. 


Lake, Hamilton & Maxwell, c:ntra, cited: Shamp v. 
Meyer, 20 Neb., 223, and cases; Bassett v. Hughes, 43 
Wis., 319; Martin v. Martin, 3 Pin. [Wis.], 272, 275; 
Bowen v. Crow, 16 Neb., 556, 558; Story, Contracts, 
secs. 585; Bliss, Code Pl., sec. 91. 


TER CurIaAM. 


This is an action upon two promissory notes, one for 
$1,350 and the other for 2000, both drawing interest at 
ten per cent. 

The defendants answered separately, but appear by the 
same attorneys. The answers of the defendants consist of 
certain special denials and allege that the $1,350 note sued 
on was not guaranteed or assumed to be paid by them or 
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either of them. The instruments under which it is claimed 
the defendants are liable are as follows: 

“This indenture made this Sth day of February, A. D. 
1888, between Kaufman Bros., consisting of David Kauf- 
man and Isaac Kaufman, doing business under tlie firm 
name of Kaufman Bros., of Douglas county, Nebraska, 
parties of the first part, and Levi Kanfman, Edgar P. 
Davis and Samuel Rees, parties of the second part, witness: 
that the said parties of the first part in consideration of the 
sum of twenty thousand dollars in hand paid by the parties 
of the second part has bargained and sold and by these 
presents do graut and convey, unto the said parties of the 
second part, their executors, administrators and assigns, the 
following described goods and chattels to-wit: The said 
personal property, hereby sold as aforesaid being now. 
owned, kept, and used by the parties of the first, at the 
buildings and places of business known as Kaufman Bros.’ 
cigar store and located at Nos. 207 South Fifteenth strect, 
.216 South Fifteenth street, 1009 Farnam street, in the city 
of Omaha, Nebraska, and consisting of all and singular the 
personal property of the party of the first part now in and 
belonging to said places of business respectively, and con- 
sisting principally of, first, all the goods, chattels, wares 
and merchandise, consisting of the stock of tobacco, pipes, 
cigar holders, fancy articles, cigars, cigarettes, and allof the 
stock of goods, chattels, wares, and merchandise owned by 
us and kept by us in the building and place of business 
‘No. 207 South Fifteenth street, Omaha, Neb ; also all the fix- 
tures, show cases, counters, shelving, including all articles, 
goods, and chattels owned by us and used in running the 
business and contained in the store and basement No. 207 
South Fifteenth street. 

“‘Second—All the stock of goods, chattels, wares, and 
merchandise, consisting of tobacco, pipes, cigar holders, 
fancy articles, cigars, cigarettes, also all fixtures, including 
counters, shelving, show cases, including all articles, goods 
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and chattels owned by us and contained in the store-room 
and basement No. 216 South Thirteenth street, Omaha, 
Neb. 

“Third—All of the stock of goods, wares, merchandise, 
consisting of tobacco, pipes, fancy articles, cigars, cigar- 
ettes, cigar holders, also the fixtures, including counters, 
shelving, show cases, including all the goods and chattels 
owned by us and kept in the store-room No. 1009 Farnam 
street, Omaha, Nebraska, 

“The intention being to sell and convey te the said 
Levy Kaufman, Edgar P. Davis, and Samuel Rees all of 
our personal property of any kind and nature in the prem- 
ises hereinbefore described. 

“Fourth—All the interest of the said parties of the first 
part as lessees in the premises above described, to-wit: No. 
207 South Fifteenth, No. 216 South Thirteenth street, and 
No. 1009 Farnam street, Omaha, Neb., and all the estate, 
title, and interest of the said parties of the first part in 
and to said premises. 

“The condition of the above sale is such that whereas 
the said Levy Kaufman stated and is surety for $6,000 on 
the notes of the said Kaufman Bros. due the Bank of 
Commerce, also one note of $1,500, and a note of $500, 
United States National Bank, all drawing interest at the 
rate of ten per cent, the date when said note was given, 
and the date upon which that falls due cannot now be 
given by the parties of the first part ; and also cash loaned the 
said Kanfman Bros., in the sum of $300, by the said Levy 
Kaufman; and whereas the said Edgar P. Davis indorsed 
and stands security for the said Kaufman Bros. for two 
notes for the sum of $750 each, one note for $1,074.62, 
also three notes, $2,100, $1,000, $1,000 respectively, and 
cash loaned in the sum of $250 to the said Kaufman Bros., 
also one for $2,154 for which the said Davis stands se- 
curity and indorsed for the said Kaufman Bros; and 
whereas the said Samuel Rees stands security and indorsed 
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notes for the said Kaufman Bros., as follows, to-wit: one 
note for $2,450, two notes, one for $1,247 and one for 
$1,000; also the said Rees has loaned Kaufman Bros, 
eash in the sum of $666. 

“Now, whereas the said Kaufman Bros. has failed to 
pay said notes and cannot meet the payment of said notes, 
now, therefore, the said Kaufman Bros. do hereby sell, 
transfer the above described property to the second parties 
herein for the payment of said notes and indebtedness of 
the said Kaufman Bros. to the said Levy Kaufman, Ed- 
gar P. Davis, and Samuel Rees. It is expressly agreed 
that the said second parties may take possession of said 
goods, chattels, and wares and merchandise, and this pos- 
session is their authority. 

“Tn witness whereof, we have here unto set our hand 
and seal this 8th day of February, A. D. 1888. 

“KAUFMAN Bros., 
“By Davin KauFMan. 
“Davip KAuFMAN, 


“Tsaac KAUFMAN, 
“ Witness: 


“RS. Ervin.” 


This instrument was duly acknowledged. 

At the same time the defendants entered into the follow- 
ing agreement with Kaufman Bros. 

“This agreement, made and entered intoon this 8th day 
of February, A. D. 1888, by and between Kaufman Bros., 
consisting of David Kaufman and Isaac Kaufman, parties 
of the first part, and Levy Kaufman, Edgar P. Davis, and 
Samuel Rees, parties of the second part, witnesseth : 

“That the said Kaufman Bros., David and Isaac Kauf- 
man as aforesaid, are to transfer, sell, and set over unto 
Levy Kaufman, Edgar P. Davis, and Samuel Rees all of 
our personal property, consisting of all of the stock of 
goods, wares and merchandise, chattels of every kind and 
nature contained in the three store-rooms aud basement of 
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the store building, 207 South Fifteenth street, 216 South 
Thirteenth street, and 1009 Farnam street, Omaha, Ne- 
braska; also all of our real estate situated in Douglas 
county and Sarpy county, Nebraska, and Monona county, 
Towa, except the homestead of David Kaufman, said real 
estate being in the name of David Kaufman. In con- 
sideration and iu full payment for the indebtedness due 
from us, the said Kaufman Bros., to the said Levy Kauf- 
man, Edgar P. Davis, and Samuel Rees, and for the further 
consideration from Edgar P. Davis, and Samuel Rees of 
$3,000 cash in hand paid, the receipt whereof is hereby 
acknowledged, and we, the said Levy Kaufman, Edgar P. 
Davis, and Samuel Rees do hereby pledge and bind our- 
selves, our heirs, executors, and administrators to hold the 
said Kaufman Bros. harmless from all liability on all notes 
which we have either indorsed for them or signed with them 
or put up collateral security for, and which we, before the 
execution of this agreement, guaranteed the payment. 
“Witness our hands this 8th day of February, A. D. 
1888. Kaurman Bros., 
“By Davip KauFMan. 
“Davin KauFrMman, 
“Tsaac KAUFMAN, 
“pear P. Davis. 
“SAMUEL REEs, 
“By E. P. Davis. 
“Levy KauFMay, 
“By R.S. Ervin. 
“We, Levy Kaufman and Samuel Rees, hereby accept, 
affirm, and ratify the above and toregoing agreement. 
“SAMUEL REEs, 
' “Levy KaurmMan.” 
The construction of these instruments was before this 
court in daufman v. Coburn, 30 Neb., 672, and it was 
held that the plaintiffs in error had agreed to assume the 
debts mentioned in the agreement on the consideration 
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that they were to receive the property described therein. 
They did receive this property and thereby agreed to pay 
the debts mentioned. , 

This was not a case of trust where the plaintiffs in error 
agrecd to sell the property and pay the debts; but one in 
which they agreed, in consideration of receiving the prop- - 
erty, that they would pay the debts specified. Hach of the 
plaintiffs in error had become sccurity in a large amount 
for Kaufman Bros., and it is probable that they saw that 
their principals would be unavle to pay the debt for which 
they were security, and hence that they would be liable 
therefor. Therefore, in order to secure themselves, they 
purchased the property, and as part of the consideration 
agreed to pay notes to the amount of $2,000 and interest 
due the defendant in error. . The contract of sale was 
drawn in the office of an attorney, and the amouut of the 
notes was merely stated in a general way, apparently from 
memory. The proof, however, clearly shows that the de- 
fendant in error possessed no other notes against Kaufman 
Bros. besides those in suit, and that the note described in 
the agreement for $1,500 must have referred to the one for 
$1,350. In effect, as part of the consideration for the prop- 
erty purchased by the plaintiffs in error, they promised to 
pay notes to the defendant to the amount of $2,000 and 
interest. They are now complaining because those notes 
without interest amount only to the sum of $1,850. A 
mere statement of the proposition shows how untenable the 
position of the plaintiffs in error is. 

The plaintiffs in error having made a promise for the 
benefit of the defendant in error, the latter can maiutain an 
action thercon. (Shamp v. Meyer, 20 Neb., 223; Milliani v. 
Tognini, 7 Pac. Rep., 279; Lawrence v. Fox, 20 N. Y., 
268; Farley v. Cleveland, 4 Cow., 432; S. C., 9 Id., 769; 
King v. Whitely, 10 Paige, 465; Halsey v. Reed, 9 Id., 445; 
Schermehorn v. Vanderheyden, 1 Johns., 189; Bassett v. 
Hughes, 43 Wis., 319.) 
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It is apparent that the judgment of the court below for 
$1,850 and interest is right, and is 


AFFIRMED. 


THE other judges concur, 


Joun DARST ET AL., APPELLANTS, v. CHARLES T, 


GRIFFIN ET AL., APPELLEES. 


(Firep May 5, 1891.] 


i. Constitutional Law: LovcaL ImpRovEMeENtTS: TAXATION. 


The provisions of sec. 6, art. 9, of the constitution, that “the leg- 
islature may vest the corporate authority of cities, towns, and 
villages with power to make local improvements by special as- 
sessments or by special taxation of the properiy benefited,’’ do 
not prohibit the legislature from conferring the power to make 
local improvements by special assessment or taxation of prop- 
erty benefited upon counties. (State v. Dodge Co.,8 Neb., 124; 
State v. Lancaster Co., 4 Id., 540.) 


2. Drainage by Counties: ProcuEpINes. Ina proceeding to 


3. 


establish a drain or ditch under the statute the jurisdictional 
facts are, first, a petition signed by one or more ownersof land 
to be affected by the proposed ditch; second, the bond provided 
by statute; third, that the proposed improvement is necessary 
and will be conducive to the health, convenience, and welfare of 
the public; fourth, the statutory notice. Where the county 
board has jurisdiction, irregularities in the proceedings will not 
render the assessment void. 


: IRREGULARITIES. Where objections are made to 
certain assessments on the ground of irrecularities, the court, as 
a condition of granting relief, may require the property owncr 


‘to do equity by paying the amount which his property is bene- 


fited by the improvement. 


: TAXATION: ESTOPPEL. A party who sees a public im- 
provement being carried on calculated to benefit his property, 
cannot wait until it is completed and the expenditure has been 
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made and his property received the benefit before proceeding to 
avoid the tax, but must, as a condition of relief by injunction, 
do equity by paying the amount thereof justly chargeable against 
such property. 


APPEAL from the district court for Burt county. Heard 
below before WAKELEY, J. 


Montgomery & Jeffrey, for appellants: 


The act is unconstitutional and is not authority for the 
proceedings in this case. (Jones v. Com’rs, 5 Neb, 561; 
Clother v. Maher, 15 Id., 6; Reeves v. Treasurer Wood 
Co., 8 O. St., 339; Harward v. St. Clair, 51 Ill., 183-4; 
Cypress Pond v. Hooper, 2 Mete. [Ky.], 350; Hallenbeck v. 
Hahn, 2 Neb., 399.) The proceedings of the county boards 
were not sufficient to give them jurisdiction to levy the as- 
sessments. (Hoyt v. Saginaw, 19 Mich., 39; Sessions v. 
Crunkilton, 20 O. St., 359-60; Warren v. City of Grand 
Haven, 30 Mich., 29; Cooley, Taxation, 418, 464; Ferris 
v. Bramble, 5 O. St., 110; Harbeck v. Toledo, 11 Id., 228; 
Anderson v. Com’rs, 12 Id., 643; Sharp v. Speir, 4 Hill 
[N. ¥.], 76; In re Astor, 50 N. Y., 363; In re Cameron, 
Id., 502; Nevins, eic., Co.v. Alkire, 36 Ind., 189; Hender- 
son v. Baltimore, 8 Md., 352; Jones v. Boston, 104 Mass., 
461; Smith v. Davis, 30 Cal., 536; Chambers v. Satterlee, 
40 Id., 497; Allentown v. Henry, 73 Pa. St., 404; Hamil- 
ton Co. v. Bailey, 12 Neb., 59, 60; Zahradnicek v. Selby, 
15 Id., 580; McGavock v. Pollack, 13 Id., 536). A cura- 
tive statute may remedy ivegularities in tax proceedings, 
but not jurisdictional defects. (Sessions v. Crunkilton, 20 
O. St , 361.) 


Lake, Hamilton & Maxwell, and W. C. Walton, contra: 


Sec. 6, art. 9, of the constitution is not a grant of power. 
(Cooley, Const. Lim., 88* ; State v. Lancaster Co., 4 Neb., 
537-40.) The principle contended for by appellants does 
not apply to a constitution, (State v. Lancaster Co., supra.) 
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The fund raised to pay for this improveinent is not a tas, 
within the meaning of the law, but is an assessment under 
the police power of the state. (Tiedeman’s Lim. of Police 
Power, sec. 124; Cooley, Tax. {Drainage Laws], 402; 
Donnelly v. Decker, 58 Wis., 461, and cases; Bryant v. 
Robbins, 70 Wis., 258; State v. Stewart, 74 Id., 620.) The 
jurisdictional facts appear in the record, and if there were 
any irregularities respecting incidental matters they cannot 
be taken advantage of at this stage of the proceedings. 
(Chapman v. R. Co.,6 O. St., 137; Kellogg v. Ely, 15 Id., 
64; Brown v. Merrick Co., 18 Neb., 355; Dakota Co. v. 
Cheney, 22 Id., 447.) Any irregularities or informalities 
in the proceedings were cured by the act of March 9, 1885, 
Laws of 1885, page 272. (Steines v. Franklin Co., 48 Mo., 
167; State v. Hitchcock, 1 Kan., 184; Beach v. Leahy, 11 
Id., 26; Com’rs v. Shoemaker, 27 Id., 77.) 


MaxweL.t, J. 


This action was brought in the district court of Burt 
county by the plaintiff and twenty-four others «eainst the 
defendants to restrain the execution of certain tax deeds 
and to have the special assessments declared illegal and 
void and canceled on the county records as clouds upon the 
plaintiffs’ titles to their respective tracts of Jand. The as- 
sessments were made to pay for the construction of a ditch 
which extends through a part of Burt into Washington 
county, and is known as the “Fish Creek Ditch Improve- 
ment.” The action was not brought until the improve- 
ment had been made so that the plaintiffs received the bene- 
fit thereof. The assessments against the plaintiffs’ lands 
were not paid, and such lands were thereupon advertised 
and sold to the defendants Sutherland and Wychoff, who 
were about to receive tax deeds of said lands in pursuance 
of said purchase. The petition was presented to Judge 
Wakeley, who granted a temporary order of injunction. 
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The defendants thereupon filed an answer, which need not 
be noticed. On the trial of the cause a decree was ren- 
dered conditionally in favor of the plaintiffs as follows: 
“This cause came on heretofore to be heard and was 
tried and submitted to the court upon the pleadings, the 
evidence, and the arguments of counsel, and was by the 
court taken under advisement, and now on consideration 
thereof, and being fully advised in the premises, the court 
finds that the plaintiffs at the commencement of this action 
were, and still are, the owners of the lands described in the 
petition and hereinafter described, as set forth in the peti- 
tion; that the lands were sold by the treasurer of Burt 
county, at the times and for,the amounts and to the persons 
stated in the petition, for delinquent assessments levied and 
charged against said land, on account of the construction 
of the main ditch and spur ditch No. 1 of the Fish Creek 
Ditch Improvement, in Burt county, Nebraska ; that there 
were material errors, irregularities, and defects in the pro- 
ceedings resulting in said assessments, and in the sale of 
said lands therefor, which render the said tax sales illegal 
and voidable, viz., first, the order of the county commis- 
sioners to the engineer were insufficient for failure to com- 
ply with the provisions of sections 7 and § of chapter 89 
of the Compiled Statutes of Nebraska, providing for drain- 
ing of marsh or swamp lands, in this, that it did uot con- 
tain specific directions to the engineer to do what said 
sections prescribed, but merely ordered him to make a 
schedule according to section 8, leaving the said engineer 
to place his own construction upon the law as to its re- 
quirements ; and, second, the lands were not duly advertised 
for sale as provided by the statutes of Nebraska in that 
behalf in such cases; that the tax certificates issued upon - 
said sale are irregular upon their face, by reason of the 
fact that they do not give to the Jand-owners the full two 
years allowed by statute for redemption; that all the other 
proceedings relating to the construction of the said Fish 
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Creek Ditch Improvement, and resulting in said assessments 
and sales, were substantially regular and sufficient, and as 
provided by law; * * * that, by reason of the ille- 
galities and substantial defects in the proceedings as above 
found, the plaintiffs are entitled to a perpetual injunction 
against the defendants to prevent the execution of tax deeds, 
and to have the said tax sales canceled and set aside, and 
the clouds npon the said lands caused thereby removed, 
are as in the petition prayed, conditioned, however, upon 
the plaintiffs making the payments in amounts, in the 
manner and within the time as hereafter provided and de- 
creed, to which finding both plaintiffs aud defendants duly 
except. : ’ 

“Tt is therefore by the court considered, adjudged, and 
decreed as follows: If, within ninety days from the entry 
of this decree, the plaintiffs make the pay ments hereinafter 
provided for and reqnired to be made,” ete. 

The court then found the amount due from cach plaint- 
iff and required the payment of the same as a condition of 
relief. 

No objection is made by the appellant that the proof 
fails to support the decree or that any matter was over- 
looked by the court. 

It is claimed that the act is unconstitutional, in that sec. 
6, art. 9, of the constitution provides that the legislature 
may vest the corporate authority of cities, towns, and vil- 
lages with the power to make local improvements by spe- 
cial assessments or by special taxation of property benc- 
fited. 

It is claimed that the omission of the word “ counties” 
from this section excludes them from the right to make 
local improvements by special assessments. 

In State v. Lancaster County, 4 Neb., 540, it was held 
that the naming of certain things which might be taxed 
did not exclude the state from imposing taxes on things 
not named where there was no restriction in the constitu- 
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tion. The court held that the taxing power vested in the 
legislature is without limit except such as may be pre- 
scribed by the constitution itself, and that the maxim, 
“ Expressio unius est exclusio alterius,” does not apply in 
the construction of constitutional provisions regulating the 
taxing power of the legislature. 

The precise question here presented was betas this court 
in State v. Dodge County, 8 Neb., 124, and it was held 
. that the designation of cities, towns, and villages in the 
constitution did not prohibit the legislature from confer-. 
ring power to make local improvements by special assess- 
ments or taxation upon property benefited upon other mu- 
nicipal corporations than those designated. The above 
cases were carefully considered and the decisions are be- 
lieved to be correct and will be adhered to. 

It is also claimed that there are irregularities in the pro- 
ceedings that rendered them yoid. The testimony shows 
that the board of couuty commissioners of Burt county 
had jurisdiction in the premises. In County of Dakota 
v. Cheney, 22 Neb., 437, it was held that the jurisdictional 
facts were, first, a petition signed by one or more owners 
of land to be affected by the proposed ditch; second, the 
bond provided by statute; third, that the proposed im- 
provement is necessary and will be conducive to the health, 
convenience, and welfare of -the public; and fourth, the 
statutory notice. All these appear in this case. The im- 
provement evidently was a necessary one, and conducive to 
the health, convenience, aud welfare of the public. The 
plaintiffs seem to have so regarded the improvement. They 
waited until it was done so that they could reap the benefit. 
in the enhanced price of their lands and the more salub- 
rious atmosphere surrounding the same, caused by the re- 
moval of stagnant water and decaying vegetation. They 
do not offer to do equity by paying what is justly due,. 
but seek to be relieved entirely from liability. This can- 
not be permitted in a court of conscience. The burden of 

43 
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constructing the ditch must be borne by some one or more, 
and it is but justice that those receiving the benefit should 
assume the obligation. 

In Barker v. Omaha, 16 Neb., 269, this court required 
a lot owner who sought to enjoin the assessment for want 
of notice to do equity by paying the amount which his 
property had been benefited by the improvement. The 
same rule will be applied in this case. 

The decree, which is very long, was evidently prepared. 
with care by a capable and painstaking judge, and we see 
no error therein. The judgment is therefore 


AFFIRMED. 


The other judges concur. 


Lovis W. SrrickLETT vy. STaTE oF NEBRASKA. 


[FireD May 5, 1891.] 


1. Statutes: Vorp AMENDMENTS. The second section of chapter 
34 of the Session Laws of 1889 ig clearly amendatory of section 
14 of the Criminal Code, and comes within the rule of Smails v. 
White, 4 Neb., 353, and is void. 


: VALID IN Part. The first section of the same act pro- 
vides for a new offense and the punishment thereof, and is not 
an amendment within the constitutioval inhibition—in other 
words, it adds to the offeuses designated in the Criminal Code, 
but does not seek to change or modify the provisions of such 
Code. 


2. 


Error to the district court for Washington county. 
Tried below before CLarxson, J. 


Jesse T. Davis, for plaintiff in error, cited: Tecumseh 
v. Phillips, 5 Neb., 310; White v. Lincoln, Id., 505; Boggs 
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v. Washington County, 10 Id., 300; State v. Pierce Cownty, 
Id., 476; Ex parte Thomason, 16 Id., 238; Holmberg v. 
Hauck, Id., 337; Messenger v. State, 25 1d., 674; State v. 
Judge, 2 Ia., 282; Davis v. State, 7 Md., 151; Connor v. 
Mayor, 5 N. Y., 293; Sun Mut. L. Ins. Co. v. Mayor, 8 
Id., 253 ; Statev. Silver, 9 Nev., 227; Cooley, Const. Lim., 
174-5, 


William Leese, Attorney General, contra, cited: Max- 
well, Crim. Pro., 79; Bishop, Statutory Crimes, sec. 363. 


MAXWELL, J. 


The plaintiff in error was informed against under the 
second section of “An act to provide for the punishment of 
persons guilty of an assault upon another person with in- 
tent to inflict great bodily injury, and for the punishment 
of persons guilty of an assault upon another person with 
intent to kill the person assaulted,” approved March 30, 
1889. The act is as follows: 

“Sec. 1. That if any person assault another with intent 
to inflict a great bodily injury, he shall be punished on 
conviction thereof by imprisonment in the penitentiary for 
not less than one year nor more than five years. 

“Sec. 2. If any person shall assault another with the 
intent to kill the person so assaulted, every person so of- 
fending shall be imprisoned in the penitentiary not less 
than one nor more than ten years. 

“Sec. 3. All acts and parts of acts inconsistent with, this 
act are hereby repealed.” 

On the trial of the cause the plaintiff in error was con- 
victed and sentenced to imprisonment in the penitentiary 
for three years. He now assigns a number of errors in 
this court, and among others that the act is unconstitu- 
tional because in fact amendatory of séveral sections of the 
Criminal Code without referring to such sections sought to 
be amended. 
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Sec. 14 of the Criminal Code provides: 

“Tf any person shall assault another with intent to com- 
mit a murder, rape, or robbery upon the person so as- 
saulted, every person so offending shall be imprisoned in 
the penitentiary not more than fifteen nor less than two 
years, ° 

“Sec 15. If any person shall voluntarily, unlawfully, 
and on purpose cut or bite the nose, lip or lips, ear or ears, 
or cut out or disable the tongue, put out an eye, slit the nose, 
ear, or lip, cut or disable any limb or member of any per- 
son, with intent to murder, kill, maim, or disfigure such 
person, every person'’so offending shall be imprisoned in 
the penitentiary not more than twenty years nor less than 
one year. 

“Sec. 16. If any person shall maliciously shoot, stab, 
cut, or shoot at any other person, with intent to kill, 
wound, or maim such person, every person so offending 
shall be imprisoned in the penitentiary not more than 
twenty years nor less than one year.” 

Tt will be observed that the first section of the act of 
1889 provides for an offense not mentioned in either of 
the sections named and therefore creates punishment for a 
new offense. It was not an amendment, therefore, of either 
of the sections named, and so far as appears is a valid act ; 
in otlier words, it adds to the list of offenses and imposes 
punishment for the same, but does not change or affect the 
offenses designated in the Criminal Code. It is not an 
amendment, therefore, within the inhibition of the consti- 
tution. 

The second section, however, is an evident attempt to 
amend section 14 above copicd, and comes within the rule 
of Smails v. White, 4 Neb., 353, and Sovereign v. State, 7 
Td., 409, in which it was held that where an independent 
act was in fact amendatory of the provisions of the exist- 
ing statutes, but failed to refer to such statutes so amended, 
it was in fact void, as being in conflict with the constitution. 
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The reason for the constitutional provision no doubt 
was the uncertainty which would exist as to the law upon 
any given point if statutes could be amended by the sim- 
ple passage of acts like this, which in general terms sought 
to repeal all statutes in conflict therewith. In order, 
therefore, that the law may be certain in all respects, the 
constitution requires that an amendatory act shall refer to 
the statute to be amended and the amended statute would 
thereby be repealed. The object is to prevent confusion 
and injustice. An exception to the rule exists where an 
act is complete in itself. Thus, suppose the legislature 
should pass a new Criminal Code without any. express 
words. repealing the old. Here would be a new law com- 
p'cte in itself, which, being the latest expression of the 
legislature, would take the place of the old act. 

The second section of the act in question comes within 
the rule of Smails v. White, and is void. It is true the 
language is somewhat different from that of section 14 of 
the Criminal Code, but the crime is substantially the 
same as one of those mentioned in section 14, 

Second—The testimony tends to show that the prosecut- 
ing witness and the plaintiff in error, with others, engaged 
in an altercation in a saloon in the city of Blair. All 
parties seem to have been intoxicated and the origin of 
the difficulty is not very clearly shown. The prosecuting 
witness armed himself with a knife, but whether as a 
means of offense or defense is not entirely clear. It is 
pretty evident, however, from this and other cases which 
have come before this court from that city, that some of 
the saloon-keepers should be required to keep orderly 
houses and prohibited from furnishing intoxicating drinks 
to persons under the influence of liquor, or their license 
should be revoked. The judgment of the district court is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur, 
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Susan Pryor v. James C. Hunvrer. 


[FILED May 5, 1891.] 


1, Contract: ConsIDERATION. Mutual promises are sufficient 
consideration to make a valid contract. ° 


2. : RESCISSION. A party to a contract is not entitled toa 
rescission when he is unwilling to perform his part of the agree- 
ment, 

3. : EVIDENCE examined, and held, not sufficient to show 
that the plaintiff signed the contract under duress. 

4. : SPECIFIC PERFORMANCE. Held, That the defendant is 


entitled to a specific execution of the contract referred to in the 
opinion. 


AppEaL from thedistrict court for Furnas county. Heard 
below before CocHRan, J. : 


C. B. Roberts, and J. P. Lindsay, for appellant. 


A. Y. Wright, contra, cited, as to what constitutes duress: 
Bishop, Contracts [1st Ed.], 239, 244-6; Maxwell, Pl. & 
Pr. [5th Ed.], 142; Mundy v. Whittemore, 15 Neb., 647, 
and cases; Seiber v. Weiden, 17 Id., 585; Sanford v. Sorn- 
borger, 26 Id., 295. . 


NorvaL, J. 


This action was brought by Susan Pryor to annul a con- 
tract entered into between herself and the defendant, 
whereby she agreed to convey to him the southwest quar- 
ter of section 27, township 3 north, of range 24 west, in 
Furnas county. 

The petition sets up three grounds for relief: First, 
want of consideration; second, failure to perform on the 
part of the defendant ; third, duress in procuring the con- 
tract. 
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The defendant answered, admitting the execution of the 
contract, and denies all other allegations of the petition. 
The defendant avers in the answer that he has offered to 
perform all the conditions of the contract by him to be 
kept, and that the plaintiff refuses to execute the deed. 
He prays that the plaintiff be required to execute to hima 
deed for the premises, 

The district court rendered a decree canceling the con- 
tract, from which the defendant appeals. 

The parties to the suit were formerly husband and wife. 
A separation took place, and the wife commenced proceed- 
ings in the district court of Furnas county, to obtain a di- 
vorce and for alimony. On the 3d day of July, 1885, 
while the divorce suit was pending, Hunter conveyed to 
his wife the land in controversy, subject to incumbrances 
thereon, and he also turned over to her all his personal 
property, excepting one horse. The defendant contends 
that the agreement was that the plaintiff was to return to 
his home and that they were to live together. The plaint- 
iff insists that in consideration of the conveyance of the 
land and the transfer of the personalty, she agreed to pay 
certain debts of her husband and liens upon the property, 
and to support their minor children, who were then living 
with her, and as a further consideration she executed and 
delivered to Hunter her four promissory notes for the sum 
of $100 each. Mrs. Hunter subsequently obtained a 
divorce and married one John Pryor 

It sufficiently appears that Hunter was not satisfied with 
the settlement. So on the 11th day of January, 1887, 
the parties entered into a written agreement, by the terms 
of which she was to receive all the personal property, ex- 
cepting two old plows. She agreed to reconvey to him the 
land and he was to surreuder to her the notes he held 
against her, three of which were then outstanding, one 
having been previously delivered to her. It is this con- 
tract that the plaintiff seeks to have set aside. 
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The agreement to convey was certainly based upon a 
sufficient consideration, At the time the plaintiff was in- 
debted to her husband in the sum of $300 and interest on 
her notes. He stipulated in the agreement to surrender to 
her these notes and she agreed to deed the land to him. 
That mutnal promises are sufficient consideration to make 
a valid contract is too elementary to require the citation of 
authorities. 

It is urged that the defendant has not fulfilled his part 
of the contract by delivering up the notes. If this were 
true, still, under the pleadings and evidence, the plaintiff 
would not be entitled to a cancellation of the agreement. 
There is no allegation in the petition, noris there a syllable 
of proof, that the plaintiff has offered to perform her 
part of the contract. On the contrary, it conclusively ap- 
pears, both in the pleadings and evidence, that the plaintiff 
has always insisted that she was not bound by the agree- 
ment and that she was unwilling to make the deed. The 
plaintiff, therefore, was not in a position to ask a court of 
equity to annul the contract on that ground. 

There is in the record, however, evidence tending to 
show that the defendant placed the notes in the hands of A. 
B. Wolfe, a justice of the peace, to deliver to the plaintiff, 
that the justice prepared a deed for her to sign, that he so 
informed her, and she declined to sign the deed. It is 
true the notes were not exhibited to her, but this was en- 
tirely unnecessary, she having .refused to recognize the 
validity of the contract. 

The remaining question to be considered is, Was the 
plaintiff’s signature obtained by duress? The testimony 
shows that the day the agreement was signed the defend- 
ant and three of his neighbors, Ritz, Woodrum, and Wolfe, 
the last named being a justice of the peace, went to see the 
plaintiff for the purpose of obtaining a settlement. Wolfe 
and Ritz arrived at her home first. Wolfe informed the 
plaintiff that Hunter was coming to settle with her, to 
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which she replied, “Iam glad of it.” Wolfe advised her 
to settle or Hunter would make trouble. John Pryor, the 
present husband of the plaintiff, was present and remained 
until after all the parties left. When the defendant and 
Woodrum arrived, the plaintiff and defendant commenced 
talking about the division of the property. During the 
negotiations each became angry, and the defendant used 
some profane and indecent language. The plaintiff ob- 
jected to his proposition of settlement, to which the defend- 
ant replied, “If you don’t want to settle it that way, you 
can settle it in court.” It also appears that during the 
conversation their son Willie came in and he and his 
father had some angry words. Willie threatened to whip 
his father and the justice said to him he would have order, 
and “if we can’t have order I will have to put you under 
arrest.” Afterwards the agreement was prepared by the 
justice and signed by the parties. 

The above facts are relied upon to establish the charge 
of duress. In our opinion the proof fails to show that the 
plaintiff was compelled to sign the contract. There was 
no threat of personal violence. ‘The threat of suit, if she 
did not accede to his proposition, was not such duress as 
entitles ker to have the agreement set aside. 

By the terms of the contract the plaintiff was to have 
possession of the house until April, 1887. The proof 
shows that in the latter part of March, of that year, the 
defendant commenced putting in crops on the land, when 
the plaintiff informed him she desired to farm part of it, 
which request was refused. The plaintiff subsequently 
voluntarily vacated the premises. The defendant has been 
in possession ever since. This suit was not brought until 
November, 1887. Under the proof the plaintiff was not 
entitled to equitable relief, but the defendant, on the sur- 
render of the plaintiff’s notes, is entitled to a specific 
execution of the contract. The decree of the district court 
is reversed. On the defendant depositing with the clerk 
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of this court within thirty days, for the plaintiff, the notes 
referred to, the plaintiff is required within thirty days 
thereafter to execute and deliver to the defendant a con- 
veyance for said land, and in case she fails to do so, the 
clerk of this court is appointed a special commissioner to 
execute a deed to the defendant for said land. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


STATE, EX REL. JOHN M. THaysr, Vv. James E. Boyp. 
[FILED May 5, 1891.] 


1. Governor: Quo WARRANTO: SUPREME CoURT: JURISDICTION. 
The supreme court has jurisdiction to entertain proceedings by 
information in the nature of quo warranio, instituted for the 
purpose of determining the rights of persons claiming the office 
of governor. 


: ELIGIBILITY. Under the provisions of section 2, article 
V, of the constitution, no person is eligible to the office of gov- 
ernor who has not been a citizen of the United States and of 
this state for at least two years next preceding the election at 
which such officer is to be chosen. 


3. Elections: WHEN Vorp. Where a plurality of votes 1s cast 
for a person for a public office who is ineligible, the election is 
void. 


4. Naturalization: CHILDREN oF ALIENS. Under tbe fourth 
section of the act of congress, entitled “An act to establish an 
noiform rule of naturalization,” approved April 14, 1802, the 
child of an alien, under twenty-one years of age, although born 
in a foreign country, becomes a citizen by the naturalization of 
his parent, if dwelling within the United States at the time the 
parent is admitted to citizenship; but it does not have that ef- 
fect if he is over twenty-one years old at the time the parent is 
naturalized. 
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: Proor. The order of a court admitting an alien to citi- 
zenship is a judicial act, in the nature of a judgment, and can 
be proven only by the record. 


6. Citizenship: User. The fact that an alien has for many years 
voted at elections held in this state, and filled important public 
offices, does not establish that he is a citizen of the United 
States. 


7. : Dates From ORDER OF COURT, Where an alien is natu- 
ralized under the natnralization laws, his citizenship dates from 
the time the order of the court is made admitting him to citi- 


zenship. 


8. 


: NoT ACQUIRED BY ADMISSION OF STATE. The alien in- 
habitants of the territory of Nebraska at the time of its admis- 
sion as 2 state, did not become citizens of the United States by 
virtue of the acts of congress admitting the state into the Union. 


9. : CONSTITDTIONAL LAW: WorDS CONSTRUED. The words 
“citizen of the United States,” as used in section 2 of article V 
of the state constitution, construed to mean a person who is an 
American citizen by birth, or a person of foreign birth who has 
been duly naturalized under the provisions of the uniform rule 


of naturalization established by congress. 


10. Governor: Term. Under section 1 of article V of the consti- 
tution, a person elected to the office of governor is entitled to 
discharge the duties and receive the emoluments of the office for 
the term of two years from the first Thursday after the first 
Tuesday in January following his election, and until a successor 
is duly elected and qualified. 


11. 


: INCUMBENT HoLDING OVER. Where the person 
receiving the highest number of votes for the office of governor 
is ineligible under the constitution to be elected, the governor 
holds over. 


12. : SUCCESSION: LIEUTENANT GOVERNOR. The duties of 
the chief executive office ot the state devolve upon the lieuten- 
ant governor in certain contingencies, among which are the 
failure of the governor elect to qualify, and disability of the 
governor. It cannot be said that there has been a failure to 
qualify, where no person has been constitutionally elected to 


the office. 


13. CoNSTITUTIONAL LAW: WORDS CONSTRUED. The 
words ‘other disability of the governor,’ appearing in section 


16, article V, of the constitution, have no reference to the ineli- 
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gibility of the person to be elected, but cover any disability of 
the governor, not specifically enumerated in the section, occur- 
ring after the commencement of his term of office. 


14. Elections: FAILURE: INCUMBENT Musr REQUALIFY. Held, 
That when the non-election of a person to a public office is 
ascertained by proceedings in quo warranto, the person entitled . 
to hold over must then requalify. 


ORIGINAL proceeding in nature of quo warranto. 


John L. Webster, O. P. Mason, and Joseph H. Blair, for 
relator: 

The naturalization of Joseph Boyd, the father, in 1890 
did not make respondent a citizen. (Dryden v. Swinburne, 
20 W. Va., 89; Stale v. Adriano, 92 Mo., 70; Gumm v. 
Hubbard, 97 Id., 311; Slate v. Penney, 10 Ark., 621; 
O'Connor v. State, 9 Fla., 234; U.S. v. Keller, 13 Fed. 
Rep., 82; Heney v. Brooklyn, ete., Soc., 39 N. Y., 333, 
335-6.) He could not become a citizen by relation. (Zn re 
Robert Desty, 8 Abb. New Cases [N. Y.], 250; Dryden v. 
Swinburne, and Heney v. Brooklyn, ete., Soc., supra.) Re- 
spondent being ineligible, the election was void and no 
successor to John M. Thayer was elected. (Dryden v. Swin- 
burne, supra; Gulick v. New, 14 Ind., 93-102; State v. 
Swearingen, 12 Ga., 23; State v. Giles, 1 Chand., 112; 
State v. Smith, 14 Wis., 497; Sauncers v. Haynes, 13 Cal., 
145; State v. Gastinel, 20 La. Aun., 114; McCrary, Elec- 
tions, secs. 231-37; Case of Albert Gallatin, Cong. Globe, 
2d Sess. 30th Cong., Appendix, 334; Case of General 
Shields, Id., 332; Jn re Corliss, 11 R. 1, 638; State v. 
Clark, 3 Nev., 566 ; Stalev. Sullivan, 47 N. W. Rep., 802; 
Saunders v. Haynes, supra; ‘‘ Eligible,” 2 Cent. Dic.) For 
it cannot be said that the person voted for was elected and 
qualified, unless he had the legal requisites to qualify. (Com. 
v. Hanley, 9 Pa. St., 513; State v. Jenkins, 48 Mo., 261; 
State v. Robinson, 1 Kan., 25; State v. Benedict, 15 Miun., 
153; Saunders v. Haynes, supra.) Unless the pre-requi- 
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sites of an election have been complied with, the lieutenant 
governor is not entitled to assume the office of governor, 
but John M. Thayer holds over. (Gof v. Wilson, 32 W. 
Va., 393; Carr v. Wilson, Id., 419; He parte Lawhorne, 
18 Gratt. [Va.], 93; State v. Lusk, 18 Mo. 334; State v. 
Sullivan, supra; People v. Bissell, 49 Cal., 407; People v. 
Osborne, 7 Col., 605; Tappan v. Gray, 9 Paige [N. Y.], 
511; People v. Van Horne, 18 Wend. [N. Y.], 518; State 
v. Gray, 23 Neb., 370; Saunders v. Haynes, supra.) Sec. 
1, art. V., of the constitution, providing that in case of 
non-election the incumbent shall hold over, is self-operating. 
(Cooley, Const. Lim. [5th Ed.], 78.) Respondent cannot 
defend his possession on the ground that he is de facto gov- 
ernor; he must show a rightful title. (Kimball v. Alcorn, 
45 Miss., 158; Matthews v. Supervisors, 53 Id.,715 ; People 
v. Weber, 89 IIll., 348; People v. Weber, 86 Id., 284; Miller 
v. Callaway, 32 Ark., 666; Grace v. Teague, 18 Atl. Rep., 
289; Morgan v. Vance, 4 Bush [Ky.], 329; Patterson v. 
Miller, 2 Mete. [Ky.], 496; Pearce v. Hawkins, 2 Swan. ° 
[Tenn.], 88; Boardman v. Halliday, 10 Paige [N. Y.], 
231; People v. R. Co., 1 Lans. [N. Y.], 344; Conover’s 
Case, 5 Abb. Pr. [N. Y.], 73.) Voting and holding offices 
as alleged in the answer, did not make respondent a citizen. 
(Dryden v. Swinburne, supra; Lanz v. Randall, 4 Dill., 
[U. S.], 425; Maloy v. Duden, 25 Fed. Rep., 673.) Re- 
lator is not required to qualify anew until this proceeding 
has determined that respondent is ineligible. (Code, sec. 
711; People v. McCallum, 1 Neb., 182; People v. May- 
worm, 5 Mich., 146; State v. Griffey, 5 Neb., 161, 173; 
State v. Dall, 65 Wis., 510; Meloney v. Whitman, 10 Cal., 
38, 46-7 ; Jeter v. State, 1 McCord [S. Car. ], 2383; State v. 
Lylies, Id., 238; State v. Peck, 30 La. Ann., 280, pt. 1.) 
Respondent cannot claim citizenship by virtue of the treaty 
of 1808; art. 3 thereof referred only to existing inhabi- 
tants of the territory ceded. (State v. Primrose, 3 Ala., 516.) 
The language of sec. 5 of the enabling act, “on an equal 
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footing with the original states,” had no reference to rights, 
privileges, or immunities of indivduals ; it could not, there- 
fore, affect citizenship. What status of the inhabitants 
was fixed by the enabling act? Why citizenship rather 
than the voting privilege? The reason for declaring the 
inhabitants of the original thirteen states to be citizens, 
arose from the necessities of the new government. (Minor 
v. Happersett, 21 Wall. [U. S.J, 166.) Collective natu- 
ralization has been effected by treaty (Morse, Citizenship, 
sec. 94); but there is no record of an adjudication that the 
admission into the union of a territory would naturalize its 
alien inhabitants. This distinction between cession and 
admission was the basis of the holding in State v. Primrose, 
3 Ala., 546, which overrnles U. S. v. Laverty and U. S. v. 
Dehois, cited by respondent, and shows that the admission 
of Alabama did not make citizens of all its inhabitants. 
The averment in the answer, upon information and belief, 
that Joseph Boyd, the father, became naturalized before 
1854, is demurrable because the record is not pleaded; 
(Tessier v. Englehart, 18 Neb., 173; Brady v. Murphy, 19 
Ind., 258; Reasor v. Raney, 14 Id., 441; State v. Pierce, 
22 Id., 116; Duyckinck v. Clinton, Ins. Co., 23 N. J. L., 
279; Orone v. Dawson, 19 Mo. App., 214; Bish v. Stans- 
bury, 59 Md., 382, and cases; Maxwell, Pl. & Pr. [4th 
Ed.], pp. 252, 401; 1 Chitty, Pleading [16th Am. Ed.], 
pp. 385, 570; Morse, Citizenship, sec. 87, and cases ; State v. 
Webster, 7 Neb., 469), and does not raise an issue upon 
which proof can be taken. (Dryden v. Swinburne, 20 W. 
Va., 89; In re Desty, 8 Abb. New Cas, 250.) This court 
has jurisdiction in the case, by guo warranto; the matter 
need not be referred to the legislature. (Atfy. Gen. v. Bar- 
stow, 4 Wis., 750; Kane v. People, 4 Neb., 509; Const., 
sec. 2, art. 6; High, Ex. Rem., 615, 634, 642; State »v. 
Messmore, 14 Wis., 115.) 


John D, Howe, John C. Cowin, and J. C. Orawford, con- 
tras 
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Thayer is not a competent relator. If respondent holds 
office illegally, it is a public wrong and must be redressed 
by public authority, the attorney general alone having the 
right to bring the action. (Com. v. Cluley, 56 Pa. St., 270; 
State v. Stein, 13 Neb., 529; State v. Concs, 15 Id., 444; 
State v. Hamilton, 29 Id., 198; State v. Frazier, 28 Id. 
438.) Possession is nine points in law; relator must show 
the tenth point before he will be entitled to the office. 
(State v. McMillen, 23 Neb., 385.) As respondent is in 
possession, the burden is on relator to show irregularity in 
the election. (State v. Hunton, 28 Vt., 594; State v. Boal, 
46 Mo., 528; Barnum v. Gilman, 27 Minn., 466; High, 
Ex. Rem., secs. 652, 667, 700; State v. Durkee, 12 Kan., 
308; People v. Draper, 24 Barb. [N. Y.], 265; Hartt v. 
Harvey, 32 Id., 55; Cochran v. McCleary, 22 Ia., 75; 
Markle v. Wright, 13 Ind., 548; Updegraff v. Crans, 47 
Pa. St., 103; Hilliard, Injunctions, 446-9.) Sec. 7, ch. 
10, Comp. Stats., requires an officer holding over to qual- 
ify anew “within ten days;” this, rclator failed to do, and 
if he had any right to the office, he has thus abandoned it. 
(County of Wapello v. Bigham, 10 Ta., 39; Scott v. Ring, 
39 Minn., 398; State v. Goetz, 22 Wis., 363; State v. Math- 
eny, 7 Kan., 327; State v. Johnson, 26 Ark., 281.) Quo 
warranto is not the proper remedy; the juvisdiction of the 
legislature is exclusive. (State v. Baxter, 28 Ark., 129; Bax- 
ter v. Brooks, 29 Id., 174; Goff v. Wilson, 32 W. Va., 
393; State v. Marlow, 15 O. St., 114; Royce v. Goodwin, 
22 Mich., 496; State v. Harmon, 31 O. St., 260; Hipp v. 
Charlevoiz, 62 Mich., 456; 2 Internat’] Rev., 74, art. by 
Judge Cooley ; Grier v. Shackleford, 2 Const. [S. Car.], 646 ; 
Newcum v. Kirtley, 138 B. Mon. [Ky.], 517; Smith v. 
Myers, 9 N. E. Rep. [Ind.], 692; Com. v. Leech, 44 Pa. 
St., 332; Collin v. Knoblock, 25 La. Ann., 263; Rogers v. 
Joins, 42 Tex., 340; Williamson v. Lane, 52 Id., 346.) 
Ineligibility to election is not the same as ineligibility to 
office. (Allen v. Robinson, 17 Minn., 90.) One who has 
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taken out his first papers, and the children of such a per- 
son, are termed “citizens.” (Settegast v. Schrimp, 35 Tex., 
323; 28 Id., 96; In re Wehlitz, 16 Wis.,468 ; Kosztu’s. Case, 
Ex. Does., 33d Cong., Ist Sess., p. 25; Levy’s Case, Cont. 
El., 1834-65, 38th Cong., 2d Sess.) The demurrer ad- 
mits the most meritorious and equitable title to citizenship. 
Respondent, while under age, took the status of his father. 
(Shanks v. Dupont, 3 Pet. [U. S.], 242.) When he came 
to Nebraska his status was that of one who had taken ont 
his first papers; surely the act of admission consummated 
all necessary title to citizenship; surely, if either son or 
father had taken out’ second papers within five years, the 
doctrine of relation would have applied. That a longer 
period elapsed does not affect the principle. For illustra- 
tions of the doctrine of relation, see Johnson v. Ballou, 28 
Mich., 337; Landes v. Brant, 10 How. [U.S.], 371; note 
to 15 Am. Dec., 246. Over forty years ago, respondent 
put off allegiance to Great Britain and assumed allegiance 
to the United States. His intention is beyond question. 
During all this time has he been a man without a country? 
Would Great Britain have given him the protection of her 
flag? (Osterman v. Baldwin, 6 Wall. [U.S.], 122; Jackson 
v. Beach, 1 Jolins. Cas. (N. Y.], 339; Jackson v. Ram- 
say, 3 Cow. [N. Y.], 75.) The oath confers citizenship ; 
‘an order of court is not necessary (Campbell v. Gordon, 6 
Cranch [U. 8.], 176); nor need it appear of record that all 
requirements have been complied with. (Stark v. Chesa- 
peake Ins. Co., 7 Id., 420.) Citizenship may be presumed 
in certain cases. (Blight v. Rochester, 7 Wheat. [U. S.], 535; 
Shelton v. Tifin, 6 How. [U.S.], 163.) That mode of ac- 
quiring citizenship which the naturalization act provides, 
is not exclusive. Citizenship may be acquired also by 
treaty, by annexation, by the admission of new states, 
and by the force of enabling acts, and acts of admission. 
The act admitting Nebraska provides that the state shall 
come into the Union “upon an equal footing with the origi- 
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nal states in all respects whatsoever.” These words are 
significant, and they must be construed in the light of other 
acts of admission, and of similar instances in American 
history. In various cases where new states have been 
formed, or new territory acquired, the greatest care and 
precaution have been taken to place the rights, privileges, 
and immunities of the inhabitants onan equality with those 
of the original states. This was the spirit of the ordinance 
of 1787, establishing the Northwest Territory, and of acts 
of admission of states formed therefrom. (Ordinance 1787 
sec. 18; Baldwin, Constitutional Views, pp. 88-93; Dred 
Scott v. Sanford, 19 How. [ U. S.], 393.) The principle 
was followed in the Spanish cession of Florida (U. S. v. 
Cruikshank, 92 U. 8., 542; Am. Ins. Co. v. Canter, 1 
Peters [U. S.], 543); is most strikingly illustrated in 
the construction of the act admitting Louisiana (Desbois 
Case, 2 Martin [La.], O. S., 187; U. 8. v. Laverty, 3 Id., 
747); and receives judicial expression in language at once 
convincing aud sublime, in cases involving the rights ac- 
quired by the citizens of Texas upon the admission of 
that state into the Union. (Cryer v. Andrews, 11 Tex., 
183; Barrett v. Kel’y, 31 Id., 481.) Indeed such has been 
the policy of the federal government from the time of its 
formation; for all existing inhabitants of the thirteen 
states were made citizens, and eligible to all offices, by 
the adoption of the constitution (Minor v. Happerset, 
21 Wall. [U. S.], 167), and congress recognizes the 
rule as absolute. (Contested Election Cases, 2d Sess. 38th 
Cong., 41.) Citizenship, therefore, is a rightinherentin the 
inhabitant upon the formation of a state government. (Ae- 
Ilvaine v. Come, 4 Cranch [U. S.J, 209.) The very words 
«We, the people,” uscd in the preamble of Nebraska’s first 
constitution, plainly referred to the inhabitants of the then 
territory. It was they who composed the state upon its ad- 
mission, and the rights granted to the state were granted 
to them. (Dred Scolt v. Sanford and U.S. v. Cruikshank, 
44 
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supra; Baldwin, Constitutional Views, 18.) Moreover, if 
those inhabitants were not made citizens by the admission, 
how did they become such? Citizenship of the United 
States presupposes citizenship of some state. (Slaughter 
House Cases, 83 U.S., 72.) The conclusion, then, is ir- 
resistible.that upon the admission of Nebraska, all its in- 
habitants, native or foreign born, except Indians, became, 
ipso facto, citizens of the United States. (See especially 
the Louisaua cases, supra.) 


Norvat, J. 


This is an action of quo warranto, brought in this court 
by John M. Thayer, in his own behalf, the attorney gen- 
eral having refused to prosecute the same, to establish the 
relator’s right to the office of governor of this state, and to 
oust the respondent therefrom. ‘The information alleges: 

“1. On the Tuesday next succeeding the first Monday 
of November of the year 1888 he, the said John M. 
Thayer, was, and for more than two years next preceding 
that time had been, a citizen of the United States and of 
this state, and then had, and now has, all the qualifications 
required by law to hold the office of governor of the state 
of Nebraska. 

“2. Atthe general election of this state at the date afore- 
said, for the election of governor and all state officers, in 
accordance with the provision of the constitution and laws 
of this state, he was duly elected governor; that he duly 
qualified and entered upon the duties of said office on the 
first Thursday after the first Tuesday in January, 1889, 
and ever since then he has exercised, and now exercises, the 
duties of said office. 

“3. That his said election and oath of office as governor 
made it his duty to hold his office for the term of two years 
from the first Thursday after the first Tuesday in the Jan- 
uary next after his election, and until his successor should 
be elected and qualified. 
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“4, That there was held another general election of this 
state on the Tuesday next succeeding the first Monday of 
November in the year 1890, for the election of governor 
and other officers, and the returns of said election for the 
officers of the executive department were, as required by 
the constitution, sealed up and transmitted by the return- 
ing officers to the secretary of state, directed to the speaker 
of the house of representatives, who did, on the 8th day of 
January, 1891, immediately after the organization of the 
house and before proceeding to other business, open and 
publish the same, in the presence of a majority of each 
house of the legislature, who were for that purpose assem- 
bled in the hall of the house of representatives. 

“5, That said returns so sealed up, transmitted, opened, 
and published showed that the whole number of votes cast 
at said general election for the several persons voted for 
for the office of governor aggregated 214,090; that of said 
number of votes so cast for governor, James E. Boyd re- 
ceived 71,331; J. H. Powers received 70,187; L. D. Rich- 
ards received 68,878; and there were scattering 3,694 ; and 
James E. Boyd, being the person having the highest num- 
ber of votes for the office of governor, was by said speaker 
declared duly elected governor for the term of two years from 
the first Thursday after the first Tuesday of January, 1891, 
and until his successor should be elected and qualified. And 
relator exhibits herewith and makes a part hereof a duly 
certified and authenticated copy of said returns. 

“6, That thereupon the said James EH. Boyd took the 
oath of office required to be taken by executive officers be- 
fore they enter upon their official duties, and has usurped 
and invaded the office of governor of Nebraska, and has 
unlawfully attempted, and now unlawfully attempts, to 
hold said office and perform the duties of governor of Ne- 
braska, and will continue so to do, unless ousted by the 
judgment of this honorable court. 

“7, But the relator further gives the court to understand 
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and be informed that the said James E. Boyd was not at 
the time of his said pretended election, on the said Tuesday 
next succeeding the first Monday of November, 1890, a 
citizen of the United States, and because he was not, as 
aforesaid, then a citizen of the United States, he was not 
then eligible to the office of governor of this state, and as 
yet no person eligible thereto has been elected and qualified 
to sueceed your informant, and it is the bounden duty of 
the relator to hold and continue in the office of governor 
until some perso eligible thereto shall be elected and qual- 
ified as his successor; that in truth and in fact the said 
James E. Boyd was born in Ireland, of alien parents, in 
abont the year 1834; that he was brouglit to this country, 
when about ten years of age, by his father, whose. name 
was and is Joseply Boyd, who settled in about the year 1844 
at Zanesville, Muskingum county, in the state of Ohio, 
where he has ever since resided, and now resides; that the 
said Joseph Boyd, father of the said James E. Boyd, has 
never, since he came to this country and settled at Zanes- 
ville, Ohio, resided at any other place. 

“That on the fifth day of March, 1849, at, in, and dur- 
ing the February (1849) term of the common pleas court 
of said Muskingum county, in the state of Ohio, the said 
Joseph Boyd, a native of Ireland, and father, as aforesaid, 
of the said James E. Boyd—and when the said James E. 
Boyd was about fifteen years of age—in open court, de- 
clared it to be his bona fide intention to become a citizen of 
the United States, and to renounce and abjure forever al! 
allegiance and fidelity to every foreign prince, potentate, 
state, or sovereignty whatsoever, and particularly the queen 
of Great Britain and Ireland.” 

(Here follows a copy of the journal entry from the rec- 
ords of said common pleas court, showing such declaration 
of intention.) 

“8. And relator further gives the court to understand 
and be informed that the said Joseph Boyd, father of afore- 
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sail James E. Boyd, never, while the said James E. Boyd 
was under the age of twenty-one years, applied to be ad- 
mitted to become a citizen of the United States, and was 
never naturalized and never did become a citizen of the 
United States while the said James E. Boyd was under 
the age of twenty-one years; that at, in, and during the 
October (1890) term of the common pleas court, held 
within and for the county of Muskingum, state of Ohio, 
and never. before, and not until after the said James E. 
Boyd was upwards of twenty-one years of age, and not 
until he was of the age of fifty-six years, the said Joseph 
Boyd, father of the said James E. Boyd, a native of Ire- 
land, and up to that time and then a subject of the queen 
of Great Britain and Ireland, appeaved- in open court and 
made application to be admitted to become a citizen of the 
United States, and proved to the satisfaction of the court 
ihat he declared his intention to become a citizen of the 
United States on the fifth day of March, 1849, before the 
court of common pleas of Muskingum county, Ohio, and 
also produced his certificate of such declaration of inten- 
tion, and that he had resided within the limits of the 
United States five years then last past, and for one year at 
least then last past, within the state of Ohio, and that dur- 
ing that time he had behaved as a man of good moral 
character, attached to the principles of the constitution of 
the United States, and well disposed to the good order and 
happiness of the same; and thereupon the said Joseph 
Boyd made solemn oath that he would support the consti- 
tution of the United States and that he did absolutely and 
entirely renounce and abjure all allegiance and fidelity to 
every foreign prince, potentate, state, or sovereignty, and 
particularly to Great Britain and Ireland and the queen of 
England, whose subject he then was. And the court being: 
then satisfied that said Joseph Boyd had complied with the 
laws of the United States relating to the naturalization of 
aliens, it was ordered that he be, and he then was, admitted 
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to become a citizen of the United States, a certificate thereof 
was then issued to him, and before that time he lad never 
been and was not a citizen of the United States.” 

(Here is set out a certified copy of the records of said 
common pleas court, showing the application of Joseph 
Boyd to be admitted to become a citizen, and his admis- 
sion to citizenship.) 

“9. And the relator further shows that careful and dili- 
gent search has been made by the clerk of the court of 
common pleas of said Muskingum county, Ohio, through 
all the records of his said office, and the only record or 
journal entry in any shape or form in said court, and in 
the records thereof of or concerning the declaration of in- 
tention to become, and application of the said Joseph Boyd | 
to be admitted, a citizen of the United States, in said office, 
is found upon page 187 of Journal ‘T’, and upon page 145 
of Journal 42; and the only record or journal entries in 
said oftice, of the naturalization of said Joseph Boyd, is 
found upon said page 145 of said Journal No. 42; and 
that said two entries constitute the only and entire record 
of the naturalization of said Joseph Boyd as shown by the 
records and journals of said court. And the relator exhib- 
its and shows to the court the certificate of the clerk of said 
court, duly signed, and made under oath, showing such 
facts. 

“10. And the relator further shows that the said James 
E. Boyd has never at any time declared his intention to 
become a citizen of the United Statcs, nor has he ever made 
application to be admitted as a citizen of the United States; 
but has ever remained an alien and a subject of the queen 
of Great Britain and Ireland. And relator says, by reason 
of the premises and by reason of the legal disqualification 
of the said James FE. Boyd to hold said office of governor, 
the said election for governor was and is null and void. 

“11, And the relator further shows that notwithstand- 
ing the fact that the said James E. Boyd was and is ineli- 
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gible to the office of governor as aforesaid, and notwith- 
standing the fact that the relator is bound to continue in 
and to hold the office of governor and is entitled to the 
peaceable and undisturbed possession of the office of gov- 
ernor and the furniture and records thereof, yet the said 
James E. Boyd has usurped and invaded the office of gov- 
ernor of Nebraska unlawfully, and has unlawfully under- 
taken to perform the duties of said office, and the relator 
has refused, and refuses for the reasons hereinbefore stated, 
to surrender said office to said defendant, and will not do 
so unless required so to do by the judgment of this honor- 
able court upon due hearing had.” 

The relator prays for a judgment of ouster, and that he 
be declared entitled to said office, until such time as some 
person eligible thereto shall be elected and qualified as his 
successor. 

To the information the respondent filed a motion to dis- 
miss the cause on the grounds: 

1, That the relator has no right to institute or maintain 
the action. 

2. That the petition does not state facts sufficient to con- 
stitute a cause of action. 

3. That the petition shows that the respondent is the 
duly elected, qualified, and acting de jure governor, and is 
entitled to hold and discharge the duties of said office for 
the term of two years from the 8th day of January, 1891. 

After argument at the bar the motion was overruled, 
and thereupon the respondent answered the relation as fol- 
lows: 

“ Now comes the respondent, James E. Boyd, and ad- 
mits that the attorney general of this state refuses to pros- 
ecute this action and protests and insists and avers the fact 
to be that the information herein is insufficient in law to 
require the respondent to make answer thereto; for that it 
does not show that said John M. Thayer has any right or 
title to the said office of governor of Nebraska, or that he 
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has any right, title, or authority to institute, maintain, or 
prosecute this action; and for that said information does 
not state facts sufficient to constitute a cause of action. 

“Further auswering, respondent admits the allegations 
of the first, second, third, fourth, and fifth paragraphs of the 
information, except as hereinafter shown. Further an- 
swering, said respondent shows to the court that said John 
M. Thayer was, at the regular state election held in the 
state of Nebraska in November, A. D. 1888, elected to the 
office of governor of this state for a term thereof commenc- 
ing in January, 1889, and that upon the canvass of the votes 
cast at said election he was duly declared to be so elected ; 
that the term of said office is fixed by the constitution to 
commence on the first Thursday after the first Tuesday in 
January succeeding the election, and continues for a period 
of two years and until his successor shall be elected and 
qualified. And the respondent further says that the laws 
of Nebraska at all the times herein mentioned provided 
that, if a qualified incumbent of the office holds over by 
reason of the non-election or non-appointment of a suc- 
cessor, he shall qualify within ten (10) days from the time 
at which his successor, if elected, should have qualified by 
taking the oath of office, executing it, in having approved 
and filed for record his official bond in the sum of fifty 
thousand (50,000) dollars, conditioned for the faithful per- 
formance of the duties of the office, as by law required. 

“ Respondent further says that the said John M. Thayer 
continued as the actual incumbent of said office down to 
the time when this respondent qualified as governor of this 
state on the 8th day of January, 1891, which was the first 
Thursday after the first Tuesday in January succeeding the 
election in question. Respondent further says that the 
said John M. Thayer has never since the 8th day of Janu- 
ary, 1891, qualified anew as governor of the state of Ne- 
braska ; that he has not since that date taken or filed the 
official oath required by law, nor has he had his official 
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bond executed, or approved or filed for record, as by law 
required, to qualify him anew if no party was elected to 
hold said office of governor from and after the said 8th day 
of January, as he alleges in his information, but which re- 
spondent denies; and in this behalf further alleges the fact 
to be that after the said 8th day of January, 1891, the re- 
spondent entered into the office of governor of the state of 
Nebraska, and the said John M. Thayer from that time 
and thereafter wholly surrendered, abandoned, and _ re- 
moved from said office, and has not since in any manner, 
directly or indirectly, occupied or possessed the same, or 
assumed, or pretended to assumie, to perform any of the 
functions thereof, but wholly surrendered same and va- 
cated said office. 

“Answering the sixth paragraph of said information, the 
respondent admits that after his election to the said office, 
and the canvass of the returns, and after he had been de- 
clared elected to the said office by the speaker of the house 
of representatives, in the presence of a majority of the leg- 
islature, as required by law, he on the 8th of January, 1891, 
took the outh of office, executed and filed his official bond, 
did all other acts and things required by law of him to be 
done to qualify and entitle him to enter into the possession, 
use, and employment of said office and to discharge the 
duties thereof; and the respondent denies that he has 
usurped or invaded the said office, or unlawfully attempted 
at any time to hold said office and to perform the duties 
thereof, but avers the fact to be that at and from the com- 
mencement of the term of his said office, from January 8, 
1891, he has been and now is the duly elected and quali- 
fied governor of the state of Nebraska, in the quiet, legal, 
and actual possession and enjoyment of said office and dis- 
charging his duties ; that he has been recognized so to be 
by all of the departments and officers of the state govern- 
ment. : 

“And the respondent further avers the fact to be that the 
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said John M. Thayer ceased to be the inviimbent of said 
office in law, and in fact, with the expiration of the 8th day 
of January, A. D. 1891, and prior to the commencement 
of this action. 

“Answering the eighth paragraph of said information, 
the respondent denies all the allegations thereof, except 
that he was born in Ireland of alien parents in the year 
1834; that he was brought to this country when about ten 
years of age by his father, Joseph Boyd, who settled about 
the year 1844, in Belmont county, Ohio, where he resided , 
for several years, and thereafter removed to Zanesville, 
Muskingum county, Ohio, where he has ever since resided. 

‘Respondent also admits that his father, on or about 
March 5th, 1849, when respondent was about fourteen 
years of age, declared his intention to become a citizen of 
the United States and to renounce and abjure furever all 
allegiance and fidelity to every foreign prince, potentate, 
state, and sovereignty whatever, and particularly the queen 
of Great Britain and Ireland ; and that the alleged exem- 
plification of the record thereof, copied in said information, 
respondent believes, is a true copy. : 

“Answering the eighth paragraph of said information, 
respondent says he admits the facts therein alleged, except 
as in this answer otherwise averred, but denies the conclu- 
sions of law and facts therein stated. 

“ Respondent further avers that his father, for forty-two 
years last past, has enjoyed and exercised all of the rights, 
immunities, and privileges, and discharged all the duties of 
a citizen of the United States and of the state of Ohio, and 
was, in all respects and to all intents and purposes, a citi- 
zen of the United States and of thé state of Ohio, at all 
times disclaiming and abjuring allegiance to every foreign 
prince, potentate, state, or sovereignty ; that all of said 
times said Joseph Boyd behaved as a man of good moral 
character, attached to the principles of the constitution of 
the United States and well disposed to the good order and 
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happiness of the same; that when the said Joseph Boyd 
settled in the state of Ohio as aforesaid, it was his bona fide 
intention to make the United States his permanent resi- 
dence ; that at that time he did, in fact, disclaim and abjure 
all allegiance and fidelity to the queen of Great Britain and 
Ireland, and to every other foreign prince, potentate, state, 
and sovereignty, and for about forty years acted in the be- 
lief that he was a citizen of the United States, all said 
times exercising the elective franchise without question or 
challenge, voting for all officers of the state and federal 
governments the same as a native-born citizen of the 
United States and of the state of Ohio. 

“Respondent further says that about the year 1870 said 
Joseph Boyd was elected to the office of justice of the peace 
in said Muskingum county, Ohio, and thereupon took an 
oath to support the constitutions of the United States and 
of the state of Ohio, and for several years held said office, 
exercising all the riglits, franchises, poweis, and duties of 
said office, and has for years last past held office under the 
constitution and laws of Ohio, to-wit, weighmaster in the 
city of Zanesville, which office he now holds. 

‘Respondent further says that he was informed by his 
father as early as the year 1855 that he, the said Joseph 
Boyd, wasa citizen of the United States and entitled in Jaw 
and in fact to all the rights, privileges, and immunities of a 
citizen of the United states and of the state of Ohio, and 
that, ever since said time, this respondent has so believed 
and accepted the fact so to be, and never heard the fact chal- 
Jenged or questioned till after he was elected to the office of 
governor of this state in 1890. Respondent further says 
that he did, upon arriving at the age of twenty-one years, 
exercise the election franchise in said Muskingum county, 
Ohio, in the fall of 1855. 

“The respondent further alleges, on information and be- 
lief, that, prior to October, 1854, his father did in fact 
complete his naturalization in strict accordance with the 
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acts of congress known as the naturalization laws, so as to 
admit and constitute him a full citizen of the United States 
thereunder, he having exercised the rights of citizenship 
herein described, and at said time informed respondent that 
such was the fact; that when his futher applied to be reg- 
istered in Ohio, in October, 1890, under a new law, he was 
required to produce his citizenship papers and being unable 
to find all thereof, he appeared before said court of com- 
mon pleas of Muskingum county, at the October term 
thereof, 1890, and the proceedings described in the ninth 
paragraph of the information were had as therein set out, 
but respondent avers the fact to be, on information and be- 
lief, that, in the ‘matter of said proceedings, said Joseph 
Boyd acted unadvisedly and ignorantly, the said last 
named proceedings being in that event unnecessary. 

‘Respondent further says that in the year 1856, at the 
age of twenty-two, he left his father’s home in Ohio, in the 
firm belief that he, respondent, was a citizen of the United 
States in law and in fact, to establish himself in life; that 
he went to the state of Iowa, where he resided for a few’ 
months. 

“Tn the month of August, 1856, respondent removed to 
the territory of Nebraska, which was then, toa large ex- 
tent, a wilderness, and settled in Douglas county, where he 
resided for two years, working at his trade as a carpenter, aud 
in 1857 he was elected county clerk of said county and took 
an oath to support the constitution of the United States and 
the provisions of the organic act under which the territory of 
Nebraska was created. Respondent removed to what is now 
Buffalo county, near old Fort Kearney, which was then 
upon the extreme frontier, in the fall of 1858, where he en- 
gaged in the business of farming in the midst of great per- 
ils from hostile Indians, suffering years of extreme hard- 
ship; in 1864, at the time of the Indian outbreak in said 
vicinity, when the lives and property of settlers were 
destroyed or endangered, when many settlers were massa- 
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cred, when hostile Indians killed cattle before the door of 
the home of his family, he volunteered his services as a 
soldier of the United States, which were accepted by the 
United States government, he being sworn into its military 
service by order of General R. 3. Mitchell; that he served 
as a soldier of the United States, without compensation or 
reward, to protect the men, women, and children of the 
frontier and to maintain the authority, honor, and flag of 
the United States government. 

“Tn the year 1866 respondent was elected a member of 
the house of representatives of Nebraska to represent the 
counties of Buffalo and Hall; that he served as such officer 
in the following session of the legislature, to which was 
submitted the proposition of the congress of the United 
States to accept the first constitution of this state with the 
conditions imposed by the act of congress, known as the 
enabling act below named; that before entering upon the 
duties of said office he took the oath required by law 
and swore to support the constitution of the United States 
and the provisions of the organic act under which the ter- 
ritory of Nebraska was created. 

“Tn 1868 respondent removed to Douglas county, where 
he has since resided. In the year 1871 respondent was 
elected by the electors of said county a member of the con- 
vention of the people of the state of Nebraska to form a 
state constitution, and, after taking the oath required by law 
to support the constitutions of the United States and state 
of Nebraska, in fact served as a member of said convention. 

“Tu the year 1875 the respondent was elected by the 
electors of said county a member of the convention of the 
people of the state of Nebraska to form a constitution, 
which convention discharged that duty in the year 1875, 
which resulted in forming the constitution under which the 
government of this state has since existed ; respondent, after 
taking the oath required by law to support the constitu- 
tions of the United States and of this state, in fact served 
as a mewber of said convention. 
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“In 1880 respondent was elected and acted as president 
of the city council of the city of Omaha. 

“Tn 1881 respondent was elected mayor of the city of 
Omaha and served in said office for two years. In 1885 
respondent was again elected to said office of mayor and 
served for two years, and before taking the office of mayor 
each of said times respondent took an oath to support the 
constitutions of the United States and of the state of Ne- 
braska. 

“Respondent further says that during said period of over 
thirty years he has exercised the elective franchise in said 
territory and state of Nebraska, and enjoyed all the rights, 
privileges, and immunities of a citizen of the United States 
and of said territory and state. 

“ Respondent further says that for over thirty-two years 
last past he has been in fact and in law, a citizen of the Uni- 
ted States and of said territory and state; that neither the 
United States, nor the territory or state of Nebraska, has 
ever challenged his citizenship, or sought to oust him of 
the franchise actually enjoyed and exercised by him to be 
a citizen of the United States, and that it is not competent 
for this relator so to do; that if his said right and privi- 
lege of being a citizen of the United States is subject to 
challenge, it is solely for the United States, in its sover- 
eign capacity, to challenge the samme. 

“And he further avers that he was, at the time of the 
election in question, and for more than two years prior 
thereto, eligible to be elected to and to hold said office of 
governor for the term in question. 

“ Respondent further says that in 1849 it was his bona 
fide intention to be a citizen of the United States, and that 
he then renounced and abjured forever all allegiance and 
fidelity to every foreign prince, potentate, state, or sover- 
eignty whatever, and particularly the queen of Great Brit- 
ain and Ireland; that during all the time since he has be- 
haved asa man of good moral character, attached to the 


VoL. 31] JANUARY TERM, 1891. 703 


State, ex rel, Thayer, v. Boyd. 


principles of the constitution of the United States and well 
disposed to the good order and happiness of the same, and 
all said time has absolutely renounced and abjured all al- 
legiance and fidelity to every foreign prince, potentate, 
state, or sovereignty, and particularly the queen of Great 
Britain and Ireland. 

“Farther answering, respondent shows to the court that 
after his said election as governor, and after he had learned 
for the first time that his citizenship had been questioned, 
and on December 16, 1890, he went before the district 
court of the United States for the district of Nebraska, for 
the purpose of removing all doubts that might arise there- 
after in respect thereof, and by petition to said court rep- 
resented to that court the facts necessary to be known in 
that behalf, touching his said history and citizenship of the 
United States, insisting therein that he was and had been 
for more than two years next preceding his election to the 
office of governor, in November, 1890, a citizen of the 
United States, and also representing to said court that a 
question had been raised as to his citizenship; whereupon 
said court, by its judgment, found, determined, and ad- 
judged that he was in fact and law a full citizen of the 
United States, and respondent avers that he is, and for 
many years last past has been, a citizen of the United States 
within the meaning and requirements of the acts of con- 
gress of the United States. 

“A copy of which petition, judgment, and record is 
hereto attached and made part of this answer. 

“ Respondent denies the allegations of the 9th, 10th, and 
11th paragraphs of said information, except that he refuses 
to surrender said office of governor to the said relator and 
all other allegations of said information not hereinbefore 
admitted or specially answered. 

“ Wherefore, respondent prays to be hence dismissed 
with his costs in this behalf most wrongfully expended, 
and for such other and further relief as may be just and 
proper.” 
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The relator demurred to the answer on the ground that 
the facts stated therein are insufficient in law to constitute 
a defense. The case was submitted upon able arguments 
at the bar, and exhaustive briefs. 

We arc met at the outset of our investigation with the 
proposition that this court has no jurisdiction to hear and 
determine the right of the respondent to hold the office of 
governor. Section 2 of article 6 of the constitution confers 
upon the supreme court original jurisdiction in mandamus, 
quo warranto, and habeas corpus. 

Section 704 of the Code of Civil Procedure provides that 
“An information may be filed against any person unlaw- 
fully holding ov exercising any public office or franchise 
within this state, or any office in any corporation created 
by the laws of this state, or when any public officer has 
done or suffered any act which works a forfeiture of his 
office,” ete. 

Section 710 provides that “ When the defendant is 
holding an office to which another is claiming the right, 
the information should set forth the name of such claimant, 
and the trial must, if practicable, determine the rights of 
contesting parties,” 

Section 717 provides that “When an information is 
upon the relation of a private individual, it shall be so 
stated in the petition and proceedings, and such individual 
shall be responsible for costs in case they are not adjudged 
against the defendant,” ete. 

These, as well as other statutory provisions not quoted, 
give a party who claims a public office the power to insti- 
tute in the supreme court quo warranto proceedings in his 
own namie, to test the right of the incumbent to discharge 
the duties of such office. Authority is likewise conferred 
upon the attorney general to bring such an action. 

Tt is claimed that an information in the nature of a quo 
warranto will not lie against one holding the office of gov- 
ernor. In State v. Thayer, ante, p. 82, we held that man- 
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damus will lie against the governor to compel the perform- 
ance of an official duty which is purely ministerial. And 
at the present term, in State v. Eider, ante, p. 169, it was 
decided that it was the duty of the speaker of the house 
of representatives, immediately upon the organization of 
the house, and before proceeding to other business, to open 
and publish the returns of the election for officers of the 
executive department, and that the duty thus enjoined upon 
the speaker by the constitution was a ministerial duty, 
which would be enforced by mandamus. 

While it is true the executive and judicial departments. 
of thestate govern ment are equal, co-ordinate, and independ- 
ent branches, and the officers of one department are pro- 
hibited by the constitution from exercising any powers or 
duties properly belonging to the other, yet it does not log- 
ically follow that the judiciary is powerless to hear and 
determine whether the person discharging the duties of the 
office of governor is disqualified by the constitution from 
holding the office. This court, by entertaining a procced- 
ing brought to test the right of the relator and the respond- 
ent to the office of governor, does not exercise nor assume 
to exercise any power belonging to the executive depart- 
ment. The sole object and purpose of this proceeding is 
to ascertain who, under the constitution and laws, is en- 
titled to perform the duties of that office, 

Mr, High, in his book on Extraordinary Legal Reme- 
dies, section 634, says: “The office of governor of a state 
is regarded as a civil office of such a nature as to be amen- 
able to the exercise of the jurisdiction under discussion. 
And where, by the constitution and laws of a state, its 
highest judicial tribunal is vested with jurisdiction by 
information in the nature of a guo warranto to prevent the 
citizens of the state from usurping its offices and franchises, 
an unlawful intrusion into the chief executive office of the 
state may be tried by this proceeding to judgmentof ouster. 
In such case a plain distinction is recognized between a 

45 
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department of the government and the person assuming to 
exercise its duties, and the judicial ‘branch of the govern- 
ment in no manner interferes with, or attempts to control, 
the legitimate functions of the executive department, but 
only seeks to protect the people from an unlawfal usurpa- 
tion of a high public office or franchise.” The text of the 
learned author is fully sustained by the able opinions of the 
court in the case of the Attorney General v. Barstow, 4 Wis., 
750. 

But it is contended that the constitution having provided 
that contested elections for all officers of the executive de- 
partment shall be determined by the legislature, that remedy 
is exclusive of all others. The authorities cited in the 
bricf of the respondent sustain the proposition. But the 
holdings of this and other courts are the other way, that the 
remedy by contest is not the sole remedy. 

In Kane v. People, 4 Neb., 509, was a proceeding by 
quo warranto, brought in the district court of Cheyenne 
county by Henry Snyder to test the right of Thomas Kane 
to hold the office of county treasurer of that county. On 
error to this court, objection was made that the court had 
no jurisdiction. Jn the opinion prepared by the then Chief 
Justice Lake it was held that the remedy by contest is 
merely cumulative and that quo warranto is a concurrent 
remedy. 

In State v, Stein, 13 Neb., 529, wasa proceeding by quo 
warranto to try the right of the respondent, Robert P. 
Stein, to the office of county treasurer of Kearney county. 
It was ruled that the supreme court had jurisdiction. ‘lo 
the same effect are Attorney General v. Barstow, 4 Wis., 
750; State v. Messmore, 14 Id., 115, and People v. Holden, 
28 Cal., 123. 

While the constitution declares that contests of the elec- 
tion of officers of the executive department are to be tried 
by the legislature, the same instrument, as already stated, 
confers jurisdiction in quo warranto upon the supreme 
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stitution that the remedy by contest should impair the right 
of the judiciary to inquire into the authority by which any 
person assumes to exercise the duties of an office of the 
executive department, and to remove him therefrom, if he 
is constitutionally ineligible to be elected to or hold such 
office. We have no doubt that this court has jurisdiction 
of the case. , : 

It appears from the pleadings that the respondent re- 
ceived a plurality of the votes cast for the office of gov- 
ernor at the general election held in November, 1890. It 
is claimed by the relator that the defendant did not become 
a citizen of the United States until after such election, and 
therefore he was not eligible to, nor legally elected to, such 
office. 

Section 2 of article 5 of the constitution reads: “No 
person shall be eligible to the office of governor, or lieu- 
tenant governor, who shall not have attained the age of 
thirty years, and been for two years next preceding his 
election a citizen of the United States and of this state. 
None of the officers of the executive department shall be 
eligible to any other state office during the period for which 
they shall have been elected.” 

The word “eligible” is defined in the Century diction- 
ary to be “qualified to be chosen ; legally qualified for elec- 
tion or appointment.” Substantially the same definition 
of the word is given in Webster’s dictionary. In this 
sense the word ‘‘eligible” is used in the constitution. The 
above constitutional provision was intended as a restriction 
upon the electors in choosing their governor and lieutenant 
governor. The people are prohibited from selecting any 
person to fill either of these offices who has not been a cit- 
izen of this state and of the United States for at least two 
years next preceding the election at which such officers 
are to be chosen, or who is under the age of thirty years. 

Section 97 of chapter 26, Comp. Stats., provides that 
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“When the person whose election is contested is found to 
have received the highest number of legal votes, but the 
election is declared null by reason of legal disqualification 


on his part, or for other causes, the person receiving the 
next highest number of votes shall not be declared elected, 
but the election shall be declared void.” It is plain, 
whether we construe this section and the quoted pro- 
vision of the constitution together or separate, that the 
effect of a person receiving a plurality of votes for the of- 
fice of chief executive of the state, who does not possess the 
constitutional qualifications to be chosen, is to avoid the 
election and not to elect the person receiving the next 
highest number of votes for that office. (State v. McJlillen, 
23 Neb., 385; Jn re Corliss, 11 R. 1, 688; Dryden v. 
Swinburne, 20 W. Va., 134; State v. Sullivan, 47 N. W. 
Rep., 802; Saunders v. Haynes, 13 Cal., 154; Common- 
wealth v. Cluley, 56 Pa. St, 270; Com. v. Hanley, 9 Id., 
513 ; State v. Jenkins, 43 Mo., 261; Gulick v. New, 14 Ind., 
93; Statev. Swearingen, 12 Ga., 23; State v. Smith, 14 Wis., 
497; State v. Gastinel, 20 La. Ann., 114; People v. Clute, 
50 N. Y., 451.) The question is so fully considered in 
these cases that further discussion is entirely unnecessary. 

The record shows that the respondent, James E. Boyd, 
was born in Ireland, of alien parents, in the year 1834, and 
that he was brought to this country when ten years of age 
by his father, Joseph Boyd, who, since the year 1844, has 
resided in the state of Ohio. Joseph Boyd, on March 5, 
1849, at Zanesville, Muskingum county, Ohio, before the 
common pleas court of that county, declared his intention 
to become a citizen of the United States, and in October, 
1890, the said Joseph Boyd duly made application to the 
common pleas court of said Muskingum county to be ad- 
mitted to become a citizen of the United States, and he was 
thereupon by the order of said court duly naturalized. 

On the 16th day of December, 1890, the respondent, 
before the district court of the United States for this dis- 
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trict, declared his intention to become a citizen of the 
United States, and at the same time made application to be 
admitted to become a naturalized citizen. By the order of 
said court he was on said last named date admitted to citi- 
zenship, 

Did the naturalization of Joseph Boyd in 1890 make 
the son a citizen? Section 4 of the act of congress en- 
titled “An act to establish a uniform rule of naturaliza- 
tion,” ete., approved April 14, 1802, the same being section 
2172 of the Revised Statutes of the United States, reads as 
follows: 

“See. 4. The children of persons who have been duly 
naturalized under any law of the United States, or who, 
previous to the passing of any law on that subject by the 
government of the United States, may have become citizens 
of any one of the states under the laws thereof, being un- 
der the age of twenty-one years at the time of the natural- 
ization of their parents, shall, if dwelling in the United 
States, be considered as citizens thereof; and the children 
of persons who now are, or have been, citizens of the 
United States, shall, though born out of the limits and ju- 
risdiction of the United States, be considered as citizens 
thereof’; but no person heretofore proscribed by any state, 
or who has been legally convicted of having joined the 
army of Great Britain during the revolutionary war, shall 
be admitted to become a citizen without the consent of the 
legislature of the state in which such person was pro- 
scribed.” 

‘Under the provisions of this section the minor children 
of an alien, born out of the United States, if dwelling in 
the United States at the date of the naturalization of their 
parents, become ipso facto citizens by such naturalization ; 
but it does not have the effect to make the children citizens 
if they are more than twenty-one years of age at the time 
the parent is admitted to citizenship. As the respondent 
was about fifty-six years old when his father was natural- 
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ized, it is obvious that such naturalization did not make 
the son a citizen. (Dryden v. Swinburne, 20 W. Va., 89; 
State v. Andriano, 92 Mo., 70; Gumm v. Hubbard, 97 Id., 
311; State v. Penny, 10 Ark., 621; O’ Connor v. State, 9 
Fla., 215; U. S.v. Kellar, 13 Fed. Rep., 82; Campbell v. 
Gordon, 6 Cranch, 176.) 

* We have found no case, and none has been cited by 
counsel, which holds that the naturalization of a parent 
makes his children, who are at the time over the age of 
twenty-one years, citizens. 

The respondent in his answer alleges, upon information 
and belief, that prior to October, 1854, his father com- 
pleted his naturalization in strict accordance with the laws 
of congress on that subject. This allegation is insufficient 
to show that Joseph Boyd was a citizen of the United 
States. It is nowhere averred that any court admitted 
him to become a citizen prior to October, 1890. The name 
of the court should be averred, so as to show that the pro- 
ceedings were before a tribunal having jurisdiction of the 
matter. The order of a court admitting an alien to citi- 
zenship is a judicial act, in the nature of a judgment. Such 
proceedings are required to be madea matter of record. 
The record must be pleaded and proved the same as any 

- other judicial record. Naturalization cannot be established 
by parol. (Ez parte Knowles, 5 Cal., 300; Bump v. Com- 
monwealth, 30 Pa. St., 475; In re Clark, 18 Barb., 444; 
Morgan v. Dudley, 18 B. Mon., 698; Green v. Salas, 31 
Fed. Rep., 106; Dryden v. Swinburne, supra; State v. 
Penny, 10 Ark., 621; Spratt v. Spratt, 4 Peters, 393: 
Bode v. Trimmer, 23 Pac. Rep., 187.) 

The fact that Joseph Boyd, for more than forty years, 
voted at elections and held public offices in the state of 
Ohio falls far short of raising a presumption that he was 
admitted to citizenship prior to October, 1890. It is clear 
that voting and holding office do not make an alien a citi- 
zen of the United States, nor raise a presumption of such. 
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The fact that Joseph Boyd was admitted and declared a 
citizen in October, 1890, in the county where he had lived 
for forty years, and in the same court in which he declared 
his intention to become a citizen on March 5, 1849, 
strengthens the conclusion that he was not naturalized 
until October last. Nor dves the fact that James E. Boyd 
has at each election in this state exercised the elective fran- 
chise, and has frequently been elected to and held impor- 
tant public offices, make him a citizen of the United States. 
This proposition is sustained by the following authorities: 
Dryden wv. Swinburne, supra; Lanz v. Randall, 4 Dillon, 
425; Maloy v. Duden, 25 Fed. Rep., 628. 

It is evident that the numerous oaths taken by the re- 
spondent to support the constitution of the United States 
and of this state did not make him a citizen of the United 
States. In order that an alien may be admitted to citizen- 
ship, he must prove to the satisfaction of some court having 
jurisdiction of the matter the facts required by the act of 
congress on that subject, and at the same time declare, on 
oath, before such court “that he will support the vonstitu- 
tion of the United States and that he absolutely and en- 
tirely renounces and abjures all allegiance and fidelity to 
every foreign prince, potentate, state, or sovereignty, and 
particularly, by name, to the prince, potentate, state, or sov- 
ereignty of which he was before a citizen or subject.” (U. 
S. Rev. Stats., sec. 2165.) Congress has established a uni- 
form rue of naturalization, and an alien cannot be admitted 
to citizenship thereunder unless he follows the mode pre- 
scribed by the naturalization laws. The oaths taken by 
the respondent to uphold the federal constitution do not 
appear to have been administered by a court having juris- 
diction, nor is it averred that he declared in any of the 
oaths that he absolutely renounced all allegiance to the 
queen of Great Britain and Ireland, of whom he was a 
subject. 

It is insisted that Joseph Boyd having declared his in- 
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tention to become a citizen while James E. Boyd was a 
minor, the son took the status of the father, and the natu- 
ralization of the respondent in December, 1890, relates back 
to and makes him a citizen from the time his father made 
his declaration of intention. This position is untenable. 
The provisions of the constitution elsewhere quoted makes 
a person ineligible to the office of governor who is not a 
citizen of the United States for two years prior to the election. 
The respondent being disqualified to be elected when the 
votes were cast, his election was a nullity. His subsequent 
naturalization could not give validity to that which was void. 
Naturalization is not retroactive, and the doctrine of relation 
has no application to the case at bar. (Dryden v. Swinburne, 
20 W. Va., 134; Heney v. Brooklyn Benevolent Society, 39 
N. Y., 338; Priest v. Cummings, 20 Wend., 342.) 

Judge Green in his opinion in Dryden v. Swinburne, 
supra, says: “Another position taken is, that the naturali- 
zation of Ralph Swinburne in 1866 related back to 1852, 
when he made his declaration, and he is therefore to be now 
considered as a citizen from that date.” No authority is 
cited to sustain this novel position, except a number of 
cases on entirely distinct subjects, in which, for reasons ap- 
plicable tosuch cases, the law permits in certain cases a re- 
lation back. Thus an office found when returned relates 
back and vests title in the commonwealth from the finding. 
So the appointment of an administrator for certain purposes 
relates back to the death of the testator. A patent, when 
issued, relates back to the entry. A sale, when confirmed 
by a court of equity, relates back to the time of the sale. 
The astute counsel could have found, no doubt, many other 

‘cases where the law allows such relation back, some times 
for all purposes and at other times forcertain purposes only. 
On the other hand innumerable cases might be cited where 
there is no such relation back. ach case of this charac- 
ter is based on reasons applicable to it specially. But what 
possible bearing they, or the reasons on which they are 
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based, have upon the present cuse I confess I am unable to 
perceive. The only matter referred to in this connection 
which has any reference to naturalization is not a judicial 
case but the action of the federal government, many years 
since, in demanding the release of an Austrian, Martin 
Coster, who had declared his intention to become a citizen 
of the United States and who was afterwards unjustly im- 
ptisoned by the Austrian government. This shows that a 
person, who has declared his intention to become a citizen 
of the United States, has certain rights which our govern- 
ment will protect. Doubtless he has many rights which 
the courts will protect, but this certainly does not show that 
he has all the rights of a citizen. If it shows anything, 
which has any relation to the matter before us, it shows 
too much. If Martin Coster had the rights of a citizen he 
had them before he was naturalized, for when he was ar- 
rested he had not been naturalized.” 

In the New York case Woodruff, J., in speaking for 
the court, says: “It is clear, I think, that we are to seek 
for the legal effect of naturalization in the statutes by 
which it is authorized, and in such legislation as has been 
had in our own state on the subject. It isnot to be deter- 
mined upon a mere definition of the term ‘naturalization.’ 
But if it were, it would be most logical and most consist- 
ent with sound principle to say that the subject, when 
naturalized, began to have capacities pertaining to citizen- 
ship available for the future, and only in snch future. If 
it were conceded, that the congress of the United States 
have power to declare the effect of naturalization, so as to 
give to the subject thereof all the rights, retroactively as 
well as prospectively, which he would have or would have 
had if native born, of which, in respect to real estate within 
the state, the transfer, transmission, and descent of which 
is peculiarly matter of state policy, there is great room for 
doubt; I think it clear, that the naturalization laws of the 
United States admit of no such construction. 
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“Under those laws the applicant is admitted to citizen- 
ship; upon complying with certain prescribed conditions, 
he becomes a citizen. Heis put ina condition, or acquires 
a character, in which he can have and enjoy all the rights 
and privileges which, by law, pertain to citizenship, and 
that is all. But all this is according to the plain reading 
of the laws, prospective. His capacity then begins to be 
useful, or efficient toenable him to enjoy whatever pertains 
to his new character.” 

We therefore reach the conclusion that the naturalization 
of the respondent by the order of the United States court 
last December has no retroactive effect, and in reaching this 
conclusion we have not overlooked the authorities cited by 
counsel for respondent upon this branch of the case. They 
are not analogous to the case before us. 

There is another good reason for holding that thie nat- 
uralization of James E. Boyd does not relate back to the 
time his father took out his first papers. Such papers were 
of no ayail to the son when he made application to be ad- 
mitted to citizenship. James E. Boyd was compelled, 
before he was naturalized, to declare his intention to be- 
come a ci.izen. Under the acts of congress, James E. 
Boyd, being under the age of twenty-one years when he 
came to the United States, was authorized to do this at the 
same time he applied for citizen papers. It was all one 
transaction on the same day. The doctrine of relation 
could not therefore apply in this case. 

It is urged that the respondent became a citizen of the 
United States by the admission of the territory of Ne- 
braska as a state into the Union. We will now examine 
the question thus presented. The enabling act, approved 
April 19, 1864, provides that whenever a constitution 
shall be formed by the people of the territory of Nebraska, 
in compliance with the provisions of the act, “it shall be 
the duty of the president of the United States to issue his 
proclamation declaring the state admitted into the Union 
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or 


on an equal footing with the original states, without any 
further action whatever on the part of congress.”  After- 
wards, on the Ist day of March, 1867, the president of 
the United States issued his proclamation, wherein he de- 
clared and proclaimed the fact “that the fundamental con- 
ditions imposed by congress on the state of Nebraska, to 
entitle that state to admission to the Union, have been 
ratified and accepted, and the admission of said state into 
the Union is now complete.” 

The question for consideration is, whether the admission 
of Nebraska as a state into the Union on an equal footing 
with the original states as provided by the enabling act, 
and the proclamation of the president, made all the inhab- 
itants therein, ipso facto, citizens of the United States. 
Similar language is found in the enalSling acts by which 
various territories were authorized to form state govern- 
ments in order to be admitted into the Union as states. It 
will be observed that the enabling act of Nebraska con- 
tains no provision touching the rights, privileges, and 
immunities of the inhabitants, upon the state coming into 
the Union. The inhabitants of the territory, at the time 
the state government was formed, were subject to the 
jurisdiction of the United States and were already citizens 
of the United States, excepting such as were aliens. These 
inhabitants, who were citizens of the United States, were 
none the less citizens by reason of the fact that they were 
inhabitants of the territory. Citizens of the United 
States do not lose their citizenship by changing their resi- 
dence from a state to a territory. Citizens of the United 
States residing in the District of Columbia and in the ter- 
ritories are such citizens to the same extent that they would 
be if residing in one of the states. ( Prentis v. Brennan, 
2 Blatch., 164; Picquit v. Swan, 5 Mason, 54.) 

It may be safely stated that about as large a proportion 
of the inhabitants of the territory of Nebraska were citi- 
zens of the United States as of the inhabitants of any of 
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the states of the Union. There was no occasion, therefore, 
for congress to intend the admission of the state into the 
Union as an act of collective naturalization. There was no 
more urgency or necessity for such a collective act of nat- 
uralization in the territory than there would be to pass, 
from time to time, acts for collective naturalization of 
aliens residing within the states. If congress had in- 
tended the admission of new states into the Union, under 
the various enabling acts, to operate as a naturalization of 
all aliens residing therein, it is reasonable to suppose that 
it would have been so provided in the acts themselves in 
unmistakable terms. 

- The constitution of the United States has conferred upon 
congress the power to pass naturalization laws, and con- 
gress has passed many acts on that subject. If congress 
intended to extend the right of naturalization of aliens by 
the enabling act, outside of and beyond the various acts of 
congress upon that subject, it would have so provided in 
the enabling act in language so plain and explicit as not to 
require construction. Applying the accepted rules of stat- 
utory construction, it cannot be held that the enabling act 
was intezded to relate to naturalization, either individu- 
ally or collectively, and in contravention of the naturaliza- 
tion acts of congress, without it being so specifically stated 
in the enabling act. 

Collective naturalization is where the government, by 
treaty or cession, acquires the whole or a part of the terri- 
tory of another nation and takes to itself the inhabitants 
thereof. For illustration of this we refer to the treaty of 
Paris, by which we acquired Louisiana territory; the treaty 
with Spain, by which we acquired Florida; the treaty of 
Guadalupe Hidalgo, by which we acquired New Mexico 
and California, and the resolution of congress by which the 
republic of Texas was annexed to the United States. The 
power to confer such collective naturalization was not ex- 
pressly conferred upon congress by the constitution, but, 
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doubtless exists in the government as a necessary part of 
the treaty-making power. It being granted that the power 
exists in congress to acquire territory by purchase, treaty, 
or cession, then it follows that the terms of such purchase, 
treaty, or cession may provide for the naturalization, i 
solido, of such of the inhabitants of the acquired territory 
or country as may elect to adhere to the new government. 
This as a matter of political necessity, the reasons for which 
are clear. These inhabitants are presumably natives of the 
soil; they constitute the body of the people; there are no 
courts of the new government established in such acquired 
territory to administer the uniform rule of naturalization 
established by congress, nor will there likely be in the near 
future. Without this power, then, the whole body of the 
inhabitants of the acquired territory must of necessity re- 
main for a long and indefinite period without allegiance to, 
or the rights of citizenship, in any country. This princi- 
ple cannot, however, be applied to Nebraska, for the rea- 
son that the territory of Nebraska, as well as the inhabi- 
tants thereof, were already within the jurisdiction ‘of the 
United States and subject to the general government. Fed- 
eral and territorial courts had been established in the terri- 
tory with ample power to naturalize foreigners, and were 
in the daily exercise of such powers. But a small per cent 
of the inhabitants were of foreign birth, and most of these 
had taken the initiatory steps to become naturalized by 
judgment of the courts under the general law of congress. 
This question is made more clear by reference to the lan- 
guage of the enabling act. It provides that the state shall 
be admitted into the Union on an equal fuoting with the 
original states. It was the state which was admitted into 
the Union. The land, personal property, and inhabitants 
were already within the jurisdiction of the federal govern- 
ment. The state, in its municipal and sovereign capacity, 
was a new creation. It was the state thus newly created 
in its sovereign capacity that was admitted into the Union. 
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It may be said that the inhabitants make the state; nev- 
ertheless the state in its political organization is entirely 
different and distinct from the inhabitants who may happen 
to reside therein. 

The words “equal footing with the original states” can- 
not fairly be construed to have any reference to the status 
of the inhabitants. The word “footing” is defined “firm 
position ; established place; relative condition.” We must 
look to the constitution of the United States to find out 
what the “firm position,” “established place,” and “rela- 
tive condition” of the various states are. The rights of 
the states thus referred to’are defined in the constitution, 
such as having representation in the respective houses of 
congress and in the clectoral college, and other relative 
rights more particularly described in article 4 of the con- 
stitution of the United States. The position and relative 
rights of the states set forth and defined in the constitution, 
which were possessed by the original states by virtue of 
the adoption of the constitution of the United States, were 
what ‘were intended to be secured to Nebraska by the ena- 
bling act. 

If that act is to be construed as fixing the status of the 
inhabitants, why have it relate to citizenship any more 
than to property rights, or personal rights? If it was in- 
tended to fix the status of the inhabitants, as was the status 
of the inhabitants of the original states, then we are led 
into interminable difficulties by reason of the fact that 
these rights were different in the various states. The per- 
sonal rights of the inhabitants of the original states, with 
reference to the elective franchise, are collated in Minor v. 
Happersett, 21 Wall., 172, by which it will be seen that 
they were not alike in any two of such states. 

It may be suggested, however, that the inhabitants of 
the original states became, ipso facto, citizens of the United 
States. The reason of that was that the people of the 
original states were the persons who associated themselves 
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together to form a nation and consequently were its orig- 
inal citizens. (Minor v. Happersett, supra.) The inhab- 
itants of Nebraska were not creating a new and independ- 
ent government, and by the admission of Nebraska into 
the Union they did not throw off their allegiance to a for- 
eign power. The principle which fixed and determined 
the status of the original state can have no application to 
this case. 

The language of the enabling act has no reference to 
the status of the inhabitants of the original states at the 
time the state came into the Union any more than it can 
be said to have reference to the footing or the relative 
rights of the original states at the time when a union of 
states was formed. It is self-evident that no territory can 
now be admitted into the Union as a state, with all the 
rights and privileges which were possessed by the original 
states when they came into the Union. This may be il- 
lustrated by reference to the fourteenth amendment to the 
constitution of the United States, which, since its adoption, 
forbids the states from exercising powers and privileges 
which the original states could exercise at the time the Fed- 
eral Union was formed. It is not an answer to this illus- 
tration to say that Nebraska was admitted into the Union 
before the adoption of the fourteenth amendment, because 
we find substantially the same language in the enabling 
acts by which new states have been admitted into’ the 
Union since the adoption of that amendment. We think 
it clear, both from the language of the enabling act and 
from constitutional and political history, that the provis- 
ions of the enabling act by which Nebraska was admitted 
into the Union on an equal footing with the original states 
must be used in the present tense, that is to say, was ad- 
mitted with the same relative rights which the original 
states held under the constitution at the date Nebraska was 
admitted. If this view be correct, the words ‘“ equal foot- 
ing” could not be construed as naturalizing all aliens who 


720 NEBRASKA REPORTS. [ Von. 31 


State, ex rel. Thayer, v. Boyd. 


were then inhabitants of the state, for the reason that 
aliens residing at that time within the limits of the origi- 
nal states were not citizens of the United States. 

If it be true that the admission of a state naturalizes all 
aliens who were inhabitants of the territory at the time, 
then all that need be done by newly arrived immigrants to 
be transformed from alicnage into eitizenship, would be to 
take up their abode in a territory prior to its admission as 
a state into the Union. Congress foresaw the danger at- 
tending the naturalization of aliens before they had acquired 
a knowledge of the constitution and laws of our country, 
aud consequently required a residence for a period of five 
years and, in addition to that, proof should be taken be- 
fore a proper court that they were of good moral character 
and attached to the principles of the constitution of the 
United States, before they could be admitted to citizenship. 
This policy of our government would be entirely over- 
turned by holding that aliens became citizens by the mere 
admission of a territory as astate. This rule would ad- 
mit to citizenship foreigners who do not possess the quali- 
fications to be admitted to American citizenship and that, 
too, without their consent. 

The eighth section of the act of congress, approved Feb- 
ruary 22, 1889, which enabled the inhabitants of the Dako- 
tas, Montana, and Washington to form constitutions and 
state governments and to be admitted into the Union, pro- 
vides: “And if the constitutions and governments of said 
proposed states are republican in form, and if all the pro- 
visions of this act have been complied with in the forma- 
tion thereof, it shall be the duty of the president of the 
United States to issue his proclamation announcing the 
result of the election in each, and thereupon the proposed 
states which have adopted constitutions and formed state 
governments as herein provided shall be deemed admitted 
by congress into the Union, under and by virtue of this act, 
on an equal footing with the original states, from and after 
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the date of said proclamation.” This language is, in sub- 
stance, the same as that contained in the enabling act by 
which Nebraska became a state. The necessary conclus- 
ion from the rule of construction contended for by respond- 
ent in this case would make the Chinese residing in the 
Dakotas, Montana, and Washington, when those states were 
admitted into the Union, citizens of the United States, 
while the courts have uniformly held that the Chinese were 
not proper subjects for naturalization under our present 
laws. 

If we were to give to the admission of Nebraska as a 
state into the Union force and effect of a treaty or cession 
between the United States and the territory of Nebraska, 
still it could not control the present case, or the citizenship 
of the respondent, for the reason that he was born in Ire- 
land of alien parents and was a subject of the queen of 
Great Britain and Ireland at the time of the admission of 
Nebraska as a state. His political relationship to this for- 
eign power could not be made subject to any compact. be- 
tween Nebraska and the United States to which Great 
Britain was not a party. (Zobin v. Walkinshaw, 1 Me- 
Allister, 186.) 

The opinion which we hold is supported by other sec- 
tions of the enabling act. Section 13 provides that the 
“laws of the United States, not locally inapplicable, shall 
have the same force and effect within the said state as else- 
where within the United States”? The naturalization 
laws of the United States were not, and are not, locally 
inapplicable to the state of Nebraska. These laws were 
enforced in the state of Nebraska, and, if so, there is no 
reasonable escape from the proposition that aliens must 
comply therewith in order to become citizens of the United 
States. 

Section 1 of the enabling act provides “that the inhab- 
itants of that portion of the territory of Nebraska in- 
cluded in the boundaries hereinafter designated be, and 
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they are hereby, authorized to form for themselves a con- 
stitution and state government, with the name aforesaid, 
which state, when so formed, shall be admitted into the 
Union as hereinafter provided.” In the title the subject of 
the act is designated “the people” of Nebraska; in the 
purview, the “inhabitants.” We know that the framers 
of the act, when they used these terms, did not mean all 
‘of the people, nor all of the inhabitants, then domiciled 
in Nebraska. In this connection attention is called to 
the act of congress of May 30, 1854, usually called the 
organic act. At the date of its passage there were no peo- 
ple nor inhabitants of Nebraska upon whom said act was 
designed to operate, but it was those thereafter to become 
domiciled there for whose benefit the said organic act was 
designed. Section 5 of said act provides “that every free 
white male inhabitant above the age of twenty-one years, 
who shall be an actual resident of said territory, and shall 
possess the qualifications hereinafter prescribed, shall be 
entitled to vote at the first election and shall be eligible 
‘to any office within said territory; but the qualification of 
voters and holding office, at all subsequent elections, shall 
be such as shall be prescribed by the legislative assembly ; 
Provided, That the right of suffrage and of holding office 
shall be exercised only by citizens of the United States, 
and those who shall have declared on oath their intention 
to become such, and shall have taken an oath to support 
the constitution of the United States and the provisions of 
this act.” 

The qualifications of voters and of holding office in 
said territory remained substantially the same as above es- 
tablished by the organic act, at the date of the passage of 
the enabling act, and of the actual admission of Nebraska 
into the Union as a state, the legislative assembly having 
prescribed no different rules, except upon some points not 
material to the present inquiry. 

When it is borne in mind that the sole purpose of the 
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enabling act was to invite and enable Nebraska to form for 
herself a constitution and become admitted into the Union 
as a state, it is obvious that this invitation would be ad- 
dressed to those in whom the law had vested tle power 
and the right to put the political power of the territory in 
motion and to control its action to the accomplishment of 
the purpose in hand. Who were they but those in whom 
the elective franchise had been vested by the organic law 
and wisely left by the “legislative assembly”? The 
“people of Nebraska,” then, mentioned in the title, and 
the “inhabitants” mentioned in the first section, are the 
free white male inhabitants above the age of twenty-one 
years, actual residents of the territory, citizens of the 
United States, and those who have declared on oath their in- 
tention to become such, and shall haye taken an oath to 
support the constitution of the United States. Why should 
any other than these have been mentioned or intended? 
None others were allowed to vote for representatives to 
form a convention to draft a constitution for the proposed 
state, nor to vote upon the acceptance or rejection of such 
constitution as might be formed by sueh convention. This 
is made plain by reference to provisions of section 3 of the 
enabling act, which provides “that all persons qualified 
by law to vote for representatives to the general assembly 
of said territory shal] be qualified to be elected ; and they 
are hereby authorized to vote for and choose representatives 
to form a convention, under such rules and regulations as 
the governor of said territory may prescribe, and also to 
vote upon the acceptance or rejection of such constitution as 
may be formed by said convention,” ete. 

Persons of foreign birth residing in the territory of 
Nebraska, who had not declared their intention to become 
citizens of the United States, and taken an oath to support 
the constitution of the United States, were as powerless to 
make a constitution and government of the new state of 
Nebraska as though they had remained in the country of 
their birth. 
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But it is claimed that the invitation of the enabling act 
was extended to all the inhabitants of the territory, includ- 
ing annaturalized foreigners, who liad neither declared their 
intention to become citizens nor taken an oath to support 
the constitution of the United States, to take part in the 
formation of a constitution and state government, and they 
having done so, it is argued that they became citizens of the 
United States without oath of allegiance to the United States, 
or of abjuration to their mother country, simply by having 
taken part in the formation of the constitution and state 
government; in other words, that they came in with the 
state. We have seen that this class of persons were not 
recognized as possessing any political status in the said ter- 
ritory whatever. They could not legally vote at any clec- 
tion, nor were they entitled to hold any public office. The 
legislative assembly, while possessing the power to coufer 
certain political rights upon this class of persons, never ex- 
ercised it, but, on the contrary, at its first session enacted a 
criminal code, section 131 of which provided that “if 
any person willfully vote who * * * is nota citizen 
of the United States, or who is not duly qualified from 
other disability to vote at the place where and time when 
the vote is to be given; he shall be fined in a sum not ex- 
ceeding three hundred dollars or imprisoned in the county 
jail not exceeding one year.” This law was subsequently 
amended, and at the date of the admission of Nebraska 
into the Union as a state it stood as follows: “Sec. 28. 
Any person who shall vote in this territory * * * 
who is not a citizen of the United States, or declared his 
intention to become such, as provided by law, he knowing 
the same, shall, on conviction thercof, be imprisoned in the 
penitentiary and be kept at hard Jabor not less than six 
months nor more than three years.” (Revised Statutes of 
Nebraska Territory, 1866, p. 147.) 

Can it be supposed that laws would have been kept in 
force for twelve years denying to foreigners, who had not 
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declared their intention to become citizens of the United 
States, the right to vote, and providing a punishment 
against them should they exercise such right, if it had 
been the law that upon the admission of Nebraska as a 
state all non-declaring foreigners residing in the territory 
were by the mere force of such admission, and, whether 
they desired it or not, became full fledged citizens of the 
United States? Most certainly not. It can be imagined 
that had the organic act recognized non-declaring foreign- 
ers who might be domiciled in the territory then being 
organized as voters therein and entitled to take full part in 
all its political affairs, or had the legislative assembly 
thereof, as it was probably empowered to do by such or- 
ganic act, conferred the right to vote and hold office upon 
such foreigners, then upon the enactment by congress of a 
law to enable the “people,” the “ inhabitants,” of such ter- 
ritory to form a constitution and state government, and for 
its admission into the Union, that these words, the “ peo- 
ple” and the “inhabitants” were meant to embrace such 
foreigners, but where, as in this case, such foreigners had 
been, throughout the legislation of congress in reference 
to the territory, and throughout the legislation of the 
territory itself, denied all participation in the affairs of the 
territory, we do not think that in the use of the terms con- 
gress intended to invite or enable any to participate in the 
formation of a constitution and state government who had 
been thus excluded, but only such as could vote for dele- 
gates to a constitutional convention without violating the 
laws of the territory or subjecting themselves to criminal 
prosecution. 

The view which we have expressed, to the effect that the 
inhabitants of the territovy did not become citizens of the 
United States by theadmission of such territory asa state, 
is sustained by judicial decisions. In AMeKay v. Campbell, 
2 Sawyer, 125, it appears that McKay was born an alien, 
He was an inhabitant of Oregon at the time that territory 
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was admitted as a state into the Union, and afterwards 
claimed to bea citizen of the United States. The court held 
that he could not claim citizenship except through natu- 
ralization, and further held that the treaty of 1846 did not 
make him a citizen of the United States, and that there 
was nothing in the treaty that operated as a naturalization 
of inhabitants. We quote from the opinion: “The plaint- 
iff, being the child of an unnaturalized citizen, and unnat- 
uralized himself, cannot claim to be an American citizen, 
except upon the single ground that he was born upon the 
soil of the United States. Nothing that has happened 
since his birth can add to or take away from the strength 
of his claim.” After the birth of the plaintiff McKay, 
and during his residence in Oregon, that territory had been 
admitted into the Union asa state, without an enabling 
act it is granted, but will any one contend that she was for 
that reason any the less admitted into the Union upon an 
equal footing with the original states, or that Oregon is 
not to-day upon an equal footing in all respects with Ne- 
braska? _ The admission of Oregon as a state, a like event 
which, it is claimed, made citizens of all aliens domiciled in 
Nebraska, was thus declaréd by the court as not adding to 
the rights of a person born in the allegiance of a foreign 
power to aclaim of American citizenship. 

The State v. Primrose, 3 Ala., 546, is exactly in point. 
The defendant was indicted in the circuit court of Mobile, 
for a libel, and pleaded in abatement that one of tlie grand 
jurors, by whom the indictment was returned, was not a 
citizen of the United States, but an alien. The juror 
was born in Ireland and came to Louisiana in 1811, where 
he remained until after the admission of Louisiana into the 
Union, and in the year 1814 he removed to the state of 
Alabama, where he was residing when he served as a grand 
juror. He had never been naturalized under act of con-' 
gress, but it was claimed that as he was an inhabitant of 
the territory of Louisiana when it was admitted into the 
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Union, he thereby became a citizen of the United States. 
Mr. Justice Ormond in delivering the opinion of the court 
says: 

“The question to be determined is, whether the faet that 
a person was an inhabitant of the territory of Louisiana, 
previons to its admission into the Union, by virtue of the 
act of congress of the 20th of February, 1811, will consti- 
tute such person a citizen of the United States. This act, 
which was to enable the people of the territory of Orleans 
to form a constitution and state government, and for the 
admission of such state into the Union, on an equal footing 
with the original states, authorizes the ‘inhabitants’ of the 
territory to form for themselves a constitution and state 
government, 

“As the citizenship of the juror is supposed to flow from 
his being an inhabitant of the territory of Louisiana, at 
the time of the passage of the act of congress of 1811, pre- 
viously cited, it becomes necessary to consider the precise 
import of a term, from which such consequences are to 
arise. By the term, inhabitant of a place, or country, we 
understand one who has his domicile, or fixed residence 
there, in opposition to one who isa mere sojourner or tem- 
porarily resident in the place, or country. (Bouvier’s Law 
Dic., 504; 1 Dall.,480). It by no means, however, follows, 
that an inhabitant is a subject or citizen; a foreigner, per- 
minently resident, is as much an inhabitant as if he were 
a citizen or subject. 

‘By the term inhabitants, therefore, in this act was 
merely meant the mass constituting the body politic, who 
were authorized to form a state constitution preparatory to 
admission into the Union. It certainly was not the inten- 
tion of congress, either in this or in any of the other acts 
for the admission of new states into the Union, to do 
more than to prescribe the terms on which such state might 
be admitted. That it was not intended by the act to con- 
fer citizenship is conclusively shown by the second section 
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of the act prescribing the qualifications of the voters’ for 
representatives to the convention which was to form the 
state constitution. ‘They were required to be free white 
male citizens of the United States, having resided one year 
in the territory and paid taxes. Now, if the intention had 
been that, by the admission of the state into the Union, all 
the inhabitants became citizens of the United States, there 
would have been no propriety whatever in confining the 
elective franchise to those who were then citizens. 

“The acts for the admission of Louisiana into the Union 
does not differ in any important particular from any of the 
other acts of congress, passed for the same purpose, before 
and since. The act for the admission of Alabama into the 
Union is precisely similar, and if the pretension set up is 
well founded, as the juror was an inhabitant of Alabama 
before and at the time of its admission into the Union, 
there would be no necessity to resort to his residence in 
Louisiana to establish his citizenship, unless the fact that 
the territory constituting the state of Louisiana was ac- 
quived by cession since the formation of the federal gov- 
ernment affects the question. But we apprehend that the 
utmost which could be claimed for the residents of states 
thus circumstanced would be that they should be placed 
on the same footing with those residing in states formed 
from the public domain which belonged to the states at the 
formation of the federal compact.” 

We have carefully examined the two eanlioe cases in 
Louisiana, U. 8. v. Laverty et al., 2 Martin, 733*, and Des- 
bois’ Case, 3 Martin, 185 *, which announce a contrary doc- 
trine, but we cannot accept the reasoning therein to be 
sound, ‘These cases assume as an accepted proposition that 
the admission of a state made the inhabitants thereof cit- 
izens of the United States. This assumption being not 
well grounded in reason, and without judicial precedent, 
we do not feel bound to follow. It is a matter of common 
knowledge that aliens residing in the territory of Nebraska, 
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who had declared their intention to become citizens of the 
United States, completed their naturalization after the state 
was admitted to the Union, and those who, although in- 
habitants of the territory at the time, had not then declared 
their intention to become citizens of the United States, 
after the admission of the state, respectively, at their sev- 
eral convenience, proceeded to declare such intentions be- 
fore the proper officers, and after the expiration of the 
pre-cribed time, to complete their naturalization in some 
one of the courts having jurisdiction, The same practice 
has uniformly prevailed in other states, so far as our knowl- 
edge extends. All this would have been unnecessary if the 
admission of the state into the Union had the effect of ad- 
mitting all aliens to become citizens of the United States. 

Cryer v. Andrews, 11 Tex.,170, Barrett v. Kelly, 31 Id., 
476, and Opinions of the Attorneys General, vol. 13, p. 
397, are to the effect that all persons who were citizens of 
the republic of Texas at the date of its annexation to the 
United States, became citizens of the United States by 
virtue of the collective naturalization effected by that act. 
There can be no doubt that by the merger of the republic 
of Texas in the United States, in 1845, the allegiance of 
the inhabitants of Texas was transferred to the government 
of the United States. At the time of the annexation of 
Texas she was an independent republic, and by the union 
of the two governments the citizens of Texas became citi- 
zens of the United States. But it is evident that such 
doctrine is not applicable here, for the reason that the terri- 
tory of Nebraska, at the time it became a state, sustained 
an entirely different relation to the government of the 
United States than that of the republic of Texas at the 
date of its annexation. 

It was not supposed by the framers of our present con- 
stitution, nor the electors of the state who voted on the 
question of its adoption or rejection, that the alien inhabi- 
tants of the United States, who were in the territory at 
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the date of its admission into the Union as a state, became 
citizens of the United States by such admission. A citizen 
of the United States was definitely understood and accepted 
by everyone to be a person who became such by reason of 
his birth, ora person of foreign birth who has been duly 
naturalized under the provisions of the uniform rule of 
naturalization established by congress. This is clearly the 
meantng that should be given to the words “citizens of the 
United States,” as used in section 2 of article 5 of the con- 
stitution. 

It is alleged in the information, and admitted by the 
answer that the respondent was an alien by birth. His 
original statns is therefore presumed to continue unti! the 
contrary be shown. (Haunstein v. Lynham, 100 U. S., 483.) 
Sufficient facts are not alleged in the answer to show that 
he became a citizen of the United States two years prior to 
the last general election. We are, therefore, forced to the 
conclusion that he was at the date of the election ineli- 
gible to the office of governor. It is proper to state in this 
connection that the facts set up in the answer show that 
the respondent has for many years honestly believed he 
was a citizen of the United States, and that his citizenship 
had never been questioned prior to November last. In 
holding as we do, that he is not legally entitled to exercise 
the duties of the office of governor, we are but giving 
force and effect to a plain provision of our state constitu- 
tion, which we have no right to disregard or refuse to 
enforce. 

We come now to the consideration of the question, Is the 
relator entitled to the office of governor? The determina- 
tion of this point involves the construction of sections 1 
and 16 of article 5 of the constitution, which are as follows: 

“Sec. 1. The executive department shall consist ofa gov- 
ernor, lieutenant governor, secretary of state, auditor of 
public accounts, treasurer, superintendent of public instruc- 
tion, attorney general, and commissioner of public lands 
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and buildings, who shall each hold his office for the term 
of two years from the first Thursday after the first Tues- 
day in January next after his election, and until his suc- 
cessor is elected and qualified,” ete. 

“Sec. 16. In case of the death, impeachment, and notice 
thereof to the accused, failure to qualify, resignation, ab- 
seuce from the state, or other disability of the governor, the 
powers, duties, and emoluments of the office for the resi- 
due of the term, or until the disability shall be removed, 
shall devolve upon the lieutenant governor.”, 

The provisions of the first section are plain and unam- 
biguous. It provides that the governor shall hold his of- 
fice for two years, “and until his successor is elected and 
qualified.” If section 1 stood alone it could not be suc- 
cessfully disputed that it was not only the privilege, but 
the duty of the governor to hold the office until his suc- 
cessor shall be duly elected and qualified. (People v, Os- 
borne, 7 Col., 605; Tappan v. Gray, 9 Paige, 506; Peo- 
ple v. Bissell, 49 Cal., 407; People v. Whitman, 10 Id., 
38; State v. McMullen, 46 Ind., 307; State v. Lusk, 18 
Mo., 333; Commonwealth v. Hanley, 9 Pa. St., 513; State 
v. Jenkins, 43 Mo., 261; State v. Medfillen, 23 Neb., 389; 
Carr v. Wilson, 32 W. Va., 419.) 

Under the provisions of section 16, quoted above, the 
duties of the office of governor devolve upon the lieuten- 
ant governor in certain contingencies, among which are the 
failure of the governor elect to qualify, and disability of 
the governor. The words “other disability,” as used in 
the section, have no reference to the ineligibility of the 
person to be elected to the office, but were intended by the 
framers of the constitution to cover any disability of the 
governor not specifically enumerated in the section, ogcur- 
ring after the commencement of his term of office. The 
failure to elect a governor, on account of the ineligibility 
of the person receiving the highest number of votes for the 
office, is not a disability of the governor. 
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This section also provides, in effect, that in case the per- 
son elected governor fails to qualify, the lieutenant gov- 
ernor shall act. By “failure to qualify” is meant failure 
to give the bond and take the oath of office required by 
the constitution. It was intended to apply to a case where 
a person possessing the constitutional qualifications to hold 
the office has been elected but does not qualify. It cannot 
be said that there has been a failure to qualify where no 
person has been elected. This construction gives effect to 
the language of section 1 of article 5 of the constitution, 
which provides that the governor shall hold his office 
“until his successor is elected and qualified... When 
there is no person elected, the governor holds over. It is 
a familiar rule governing the construction of a constitu- 
tion that effect, if possible, must be given to all its pro- 
visions. 

A similar question was decided by the court of appeals 
of Virginia in Ex parte Lawhorne, 18 Gratt., 85. The 
report of that case shows that Francis Pierpont was elected 
and qualified as governor of that state for the term of four 
years from the Ist day of January, 1864. On the 13th 
day of January, 1868, no successor to him having been 
elected or qualified, Governor Pierpont granted a full and 
immediate pardon to James Lawhorne, who was then con- 
fined in the penitentiary under a sentence for grand lar- 
ceny. The supevintendent of the penitentiary refused to 
release him on the ground that Pierpont’s term of office’ 
had expired on January 1, 1868. Lawhorne applied to 
the court for a writ of habeas corpus. 

Section 22 of article 6 of the constitution of Virginia 
provides that ‘judges and all other officers, whether elected 
or appointed, shall continue to discharge the duties of their 
respective offices, after their term of service have expired, 
until their successors are qualified.” 

Section 1 of article 5 of that constitution fixes the term 
of governor at four years, commencing on the first day of 


VoL. 31] JANUARY TERM, 1891. 733 


State, ex rel. Thayer, v. Boyd. 


January succeeding his election, and makes him ineligible 
to the same office for the term next succeeding that for 
which he was elected. 

Section 8 provides for the election of a lieutenant gov- 
ernor at tle same time, and for the same term as the gov- 
ernor. , 

Section 9 provides that “In case of the removal of the 
governor from office, or of his death, failure to qualify, 
resignation, removal from the state, or inability to dis- 
charge the powers and duties of the office, the said office, 
with its compensation, shall devolve upon the lieutenant 
governor; and the general assembly shall provide by law 
for the discharge of the executive functions in other neces- 
sary cases.” 

The court held that the constitution made it obligatory 
upon Pierpout to discharge the duties of the office of gov- 
ernor until his successor was qualified, and that the pardon 
granted by him was valid. 

It is insisted by counsel for the respondent that Thayer’s 
term of office expired when Boyd was elected and qualified. 
The proposition assumes the question in dispute, Was Boyd 
duly elected? The inquiry is not whether he received a 
plurality of votes, but did he have the qualifications to be 
elected? We have already given a negative answer to 
this. Elected, as used in the constitution, means the choos- 
ing of a person eligible to be chosen. 

It is argued by counsel for the respondent that the re- 
lator is not entitled to hold the office because it does not 
appear that he requalified within ten days after the time 
when his successor should have qualified. . 

Section 17, chapter 10, Comp. Stats., relating to “bonds 
and oaths,” reads as follows: 

“Sec. 17. When the incumbent of an office is re-elected or 
re-appointed he shall qualify by taking the oath and giving 
the bond as’above directed; but when such officer has had 
public funds or property in his control, his bond shall not 


734 NEBRASKA REPORTS. [Von. 31 


State,ex rel. Thayer, vy. Boyd. 


be approved until he has produced and fully accounted for 
such funds and property; and when it is ascertained that 
the incumbent of an office holds over by reason of the non- 
election or non-appointment of a successor, or of the neglect 
or refusal of the successor to qualify, he shall qualify anew 
within ten days from the time at which his successor, if 
elected, should have qualified.” 

Section 5 provides that the official bonds and oaths of 
all officers elected at a general election shall be filed in the 
proper office on or before the first Thursday after the first 
Tuesday in January following the election. 

Section 15 provides in substance that if a person elected 
or appointed to an office fails to qualify within the time 
provided by law, his office shall, ipso facto, become vacant 
and the vacancy shall be filled by election or appointment. 

The provisions of section 15 were not intended by the 
legislature to apply to a case where the incumbent of an 
oftice holds over on account of the failure to elect a suc- 
cessor, but have reference to cases where the person elected 
to a public office has never taken the oath and given the 
bond required by law, and who has never entered upon 
the discharge of the duties of the office. Hold-over officers 
are governed and controlled by section 17 above quoted. 
It requires such an officer to qualify anew within a speci- 
fied time, when it is ascertained that he holds over by rea- 
son of the non-election or non-appointment of a successor, 
or when the successor fails to qualify. Ascertain is “to 
find out or learn fora certainty, by trial, examination or 
experiment.” How could Thayer determine that no suc- 
cessor was elected? The returns of the election at which a 
successor was to be chosen showed that the respondent re- 
ceived a plurality of the votes. Whether he was elected 
depended upon whether the respondent was eligible to be 
elected. That question could be determined only by judi- 
cial inquiry, and when, upon trial, it is ascertained that the 
relator is entitled to hold over ou account of the ineligi- 


or 
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bility of the defendant, the relator is required to requalify, 
This construction also gives effect to section 711 of title 
23 of the Code of Civil Procedure relating to proceedings 
by quo warranto, which provides that “If judgment be 
rendered in favor of such claimant, he shall proceed to ex- 
ercise the functions of the office, after he has qualified as 
required by law.” 

It follows that the answer fails to state a defense to the 
information and the demurrer is sustained. A judgment 
of ouster must be entered against the respondent. 


JUDGMENT OF OUSTER. 


Coss, Cx. J., concurs. 


MAxwELL, J., dissenting. 


Leave was given the relator to file an information in his 
own behalf in an action of guo warranto, to determiue his 
right to continue in the office of governor of the state of 
Nebraska from the first Thursday after the first Tuesday 
in January, 1891, for the period of two years, upon the al- 
leged ground that the defendant was nota citizen of the 
United States for two years prior to the election in No- 
vember, 1890, and, therefore, not eligible to the office of 
governor of the state. 

The court in making the order allowing the relator to 
file his information, qualified it so as to permit the lieuten- 
ant governor to intervene should the court, on the final de- 
termination of the case, find that the defendant was not 
eligible to the office, and it would thus become necessary 
to determine who should succeed him, whether the relator 
or the lieutenant governor. 

In his answer the defendant “admits that the attorney 
general of this state refuses to prosecute this action, and 
protests and insists and avers the fact to be that the infor- 
mation herein is insufficient in law to require the respond- 
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ent to make answer thereto; for that it does not show that 
said John M. Thayer has any right or title to the said of- 
fice of governor of Nebraska, or that he has any right, 
title, or authority to institute, maintain, or prosecute this 
action; and for that said information does not state facts 
sufficient to constitute a cause of action. 

“Respondent admits the allegations of the first, second, 
third, fourth, and fifth paragraphs of the information, ex- 
cept as hereinafter shown. 

“Respondent shows to the court that said John M. 
Thaver was, at the regular state election held in the state 
of Neouraska in November, A. D. 1888, elected to the of- 
fice of governor of this state for a term thereof commenc- - 
ing in January, 1889, and that upon the canvass of the votes 
cast at said election, he was duly declared to be so electel ; 
that the term of said office is fixed by the constitution to 
commence on the first Thursday after the first Tuesday in 
January succeeding the election, and continues for a period 
of two years and until his successor shall be elected and 
qualified; that the laws of Nebraska at all the times 
herein mentioned provided that if a qualified incumbent of 
the office holds over by reason of the non-election or non- 
appointment of a successor, he shall qualify anew within 
ten days from the time at which lis successor, if elected, 
should have qualified by taking the oath of office, execut- 
ing it in having approved and filed for record his official 
bond in the sum of fifty thousand dollars, conditioned for 
the faithful performance of the dutics of the office, as by 
law required; that the said John M. Thayer continued as 
the actual incumbent of said office, down to the time when 
this respondent qualified as governor of this state on the 
‘8th day of January, 1891, which was the first Tharsday 
after the first Tuesday in January succeeding the election 
in question; that the said Jolin M. Thayer has uever 
since the 8th day of January, 1891, qualified anew as gov- 
ernor of the state of Nebraska; that be has not since that 
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date taken or filed the official oath required by law, nor 
has he had his official bond executed, or approved, or filed 
for record, as by law required, to qualify him anew if no 
party was elected to hold said office of governor from and 
after the said 8th day of January, as he alleges in his in- 
formation, but which respondent denies; and, in this be- 
half, further alleges the fact to be that after the said 8th 
day of January, 1891, the respondent entered into the of- 
fice of governor of the state of Nebraska, and the said 
John M. Thayer from that time and thereafter wholly sur- 
rendered, abandoned, and removed from said office, and 
has not since, in any manner, directly or indirectly, occu- 
pied or possessed the same, or assumed, or pretended to as- 
sume, to perform any of the functions thereof, and wholly 
surrendered same and vacated said office. 

“Answering. the sixth paragraph of said information 
the respondent admits that after his election to the said 
office and the canvass of the returns, and after he had been 
de laved elected to the said office by the speaker of the 
house of representatives, in the presence of a majority of 
the legislature, as required by law, he, on the 8th day of 
January, 1891, took the oath of office, executed and filed his 
official bond, did all other acts and things required by law 
of him to be done to qualify and entitle him to enter into the 
possession, use, and employment of said office and to dis- 
charge the duties thereof; and the respondent denies that 
he has usurped or invaded the said office, or unlawfully at- 
tempted at any time to hold said office and to perform the 
duties thereof, but avers the fact to be that at and from 
the commencement of the term of his said office, from 
January 8, 1891, he has been and now is the duly elected 
and qualified governor of the state of Nebraska, in the 
quiet, legal, and actual possession and enjoyment of said 
office and discharging its duties; that he has been recog- 
nized so to be by all of the departments and officers of the 
state government; that the said John M. Thayer ceased 

47 
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to be the incumbent of said office in law and in fact with 
the expiration of the 8th day of January, 1891, and prior 
_ to the commencement of this action. 

“Answering the eighth paragraph of said information the 
respondent denies all the allegations thereof, except that he 
was born in Ireland of alien parents in the year 1834; 
that he was brought to this country when about ten years 
of age by his father Joseph Boyd, who settled about the 
year 1844, in Belmont county, Ohio, where he resided for 
several years, and thereafter removed to Zanesville, Mus- 
kingum county, Ohio, where he has ever since resided. 

‘*‘ Respondent also admits that his father, on or about 
March 5, 1849, when respondent was about fourteen years 
of age, declared his intention to become a citizen of the 
United States, and to renounce and abjure forever all alle- 
giance and fidelity to every foreign prince, potentate, state, 
and sovereignty whatever, and particularly the queen of 
Great Britain and Ireland; and that the alleged exempli- 
fication of the record thereof, copied in said information, 
respondent believes is a true copy. 

“Answering the eighth paragraph of said information, 
respondent says he admits the facts therein alleged, except 
as in this answer otherwise averred, but denies the conclu- 
sions of law and facts therein stated; that his father for 
forty-two years last past has enjoyed and exercised all of 
the rights, immunities, and privileges, and discharged all 
the duties of a citizen of the United States and of the 
state of Ohio, and was, in all respects and to all intents 
aud purposes, a citizen of the United States and of the 
state of Ohio, at all. times disclaiming and abjuring alle- 
giance to every foreign prince, potentate, state, or sover- 
eiguty; that all of said times said Joseph Boyd behaved 
as aman of good moral character, attached to the princi- 
ples of the constitution of the United States and well dis- 
posed to the good order and happiness of the same; that 
when the said Joseph Boyd settled in the state of Ohio, as 
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aforesaid, it was his bona fide intention to make the United 
States his permanent residence; that at that time he did in 
fact disclaim, renounce, and abjure all allegiance and, fidel- 
ity to the queen of Great Britain and Ireland, and to 
every other foreign prince, potentate, state, and sovereignty, 
and for forty years acted in the belief that he was a citizen 
of the United States, all said times exercising the elective 
franchise without question or challenge, voting for all offi- 
cers of the state and federal governments the same as a 
native-born citizen of the United States and of the state 
of Ohio; that about the year 1870 said Joseph Boyd was 
elected to the office of justice of the peace in said Muskin- 
gum county, Ohio, and thereupon took an oath to support 
the constitutions of the United States and of the state of 
Ohio, and for several years held said office, exercising all 
the rights, franchises, powers, and duties of said office, and 
has for years last past held office under the constitution 
and laws of Ohio, to-wit, weighmaster in the city of 
Zanesville, which office he now holds; that he was in- 
formed by his father as early as the year 1855 that he, the 
said Joseph Boyd, was a citizen of the United States and 
entitled in law and in fact to all the rights, privileges, and 
immunities of a citizen of the United States and of the 
state of Ohio, and that ever since said time this respondent 
has so believed and accepted the fact so to be, and never 
heard the fact challenged or questioned till after he was’ 
elected to the office of governor.of this state in 1890; that 
he did, upon arriving at the age of twenty-one years, exer- 
cise the election franchise in said Muskingum county, 
Ohio, in the fall of 1855. 

“The respondent further alleges, on information and be- 
lief, that prior to October, 1854, his father did, in fact, 
complete his naturalization in strict accordance with the 
acts of congress known as the naturalization laws so as to 
admit and constitute him a full citizen of tle United States 
thereunder, he having exercised the riglits of citizenship 
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herein described, and at said time informed respondent 
that such was the fact; that when his father applied to be 
registered in Ohio in October, 1890, under a new law, he 
was required to produce his citizenship papers, and being 
unable to find all thereof, he appeared before said court of 
common pleas of Muskingum county at the October term 
thereof, 1890, and the proceedings described in the ninth 
paragraph of the information were had as therein set out, 
but respondent avers the fact to be, on information and 
belief, that in the matter of said proceedings said Joseph 
Boyd acted unadvisedly and ignorantly, the said last named 
proceedings being in that event unnecessary; that in the 
year 1856, at the age of twenty-two, he left his father’s 
home in Ohio in the firm belief that he, respondent, was a 
citizen of the United States in law and in fact, to establish 
himself in life; that he went to the state of Iowa, where 
he resided for a few months, 

“Yn the month of August, 1856, respondent removed to 
the territory of Nebraska, which was then to a large ex- 
tent a wilderness, and settled in Douglas county, where he 
resided for two years, working at his trade as a carpenter, 
and in 1857 he was elected county clerk of said county, 
and took an oath to support the constitution of the United 
States, and the provisions of the organic act under which 
the territory of Nebraska was created. Respondent re- 
moved to what is now Buffalo county, near old Fort 
Kearney, which was then upon the extreme frontier, in 
the fall of 1858, where he engaged in the business of 
farming in the midst of great perils from hostile Indians, 
suffering years of extreme hardship. In 1864, at the 
time of the Indian outbreak in said vicinity, when the 
lives and property of settlers were destroyed or endangered, 
when many settlers were massacred, when hostile Indians 
killed cattle before the door of the home of his family, he 
volunteered his services as a soldier of the United States, 
which were accepted by the United States government, he 


VoL. 31] JANUARY TERM, 1891. 741 


State, ex rel. Thayer, v. Boyd. 


being sworn into its military service by order of General 
R. B. Mitchell; that he served as a soldier of the United 
States without compensation or reward, to protect the men, 
women, and children of the frontier, and to maintain the 
authority, honor, and flag of the United States government. 

“Tn the year 1866 respondent was elected a member of 
the house of representatives of Nebraska to represent the 
counties of Buffalo and Hall; that he served as such offi- 
cer in the following session of the legislature, to which 
was submitted the proposition of the congress of the 
United States to accept the first constitution of this state 
with the conditions imposed by the act of congress, known 
as the enabling act below named; that before entering 
upon the duties of said office he took the oath required by 
law and swore to support the constitution of the United 
States and the provisions of the organic act under which 
the territory of Nebraska was created. 

“In 1868 respondent removed to Douglas county, where 
he has since resided. 

“Tn the year 1871 respondent was elected by the elect- 
ors of said county a member of the convention of the 
people of the state of Nebraska to form a state constitu- 
tion, and, after taking the oath required by law to support 
the constitutions of the United States and state of Ne- 
braska, in fact served as a member of said convention. 

“Tn the year 1875 the respondent was elected by the 
electors of said county a member of the convention of 
the people of the state of Nebraska to form a constitu- 
tion, which convention discharged that duty in the year 
1875, which resulted in forming the constitution under 
which the government of this state has since existed ; re- 
spondent, after taking the vath required by law to support 
the constitutions of the United States and of this state, in 
fact served as a member of said convention. 

“Tn 1880 respondent was elected and acted as president 
of the city council of the city of Omaha. 
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“Tn 1881 respondent was elected mayor of the city of 
Omaha and served in said office for two years. 

“Tn 1885 respondent was again elected to said office of 
mayor and served for two years, and before taking the 
office of mayor each of said times, respondent took an oath 
to support the constitutions of the United States and of 
the state of Nebraska. 

“That during said period of over anes years he has 
exercised the elective franchise in said territory and state 
of Nebraska, and enjoyed all the rights, privileges, and 
immunities of a citizen of the United States, and of said 
territory and state; that for over thirty-two years past he 
has been in fact and in law a citizen of the United States 
and of said territory and state; that neither the United 
States, nor the territory or state of Nebraska, has ever 
challenged his citizenship, or sought to oust him of the 
franchise actually enjoyed and exercised by him to bea 
citizen of the United States, and that it is not competent 
for this relator so to do; that if his said right and privi- 
lege of being a citizen of the United States is subject to 
challenge, it is solely for the United States, in its sover- 
eign capacity, to challenge the same; that he was at the 
time of the election in question, and for more than two 
years prior thereto, eligible to be elected to and to hold 
said office of governor for the term in question; that in 
1849 it was his bona fide intention to be a citizen of the 
United States, and that he then renounced and abjured 
forever all allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty whatever, and particularly 
the queen of Great Britain and Ireland; that during all 
the time since he has behaved as a man of good moral 
character, attached to the principles of the constitution of 
the United States and well disposed to the good order and 
happiness of the same, and all said times has absolutely re- 
nounced and abjured all allegiance and fidelity to every 
foreign prince, potentate, state, or sovereignty, and particu- 
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larly the queen of Great Britain and Ireland; that after 
his election as governor, and after he had learned for the 
first time that his citizenship had been questioned, and on 
December 16, 1890, he went before the district court of the 
United States for the district of Nebraska, for the purpose 
of removing all doubts that. might arise thereafter in re- 
spect thereof, and by p tition to said court represented to 
that court the facts necessary to be known in that behalf, 
touching his said history and citizenship of the United 
States, insisting therein that he was and had been for more 
than two years next preceding his election to the office of 
governor in November, 1890, a citizen of the United 
States, and also representing to said court that a question 
had been raised as to his said citizenship, whereupon said 
court, by its judgment, found, determined, and adjudged 
that he was in fact and law a full citizen of the United 
States, and respondent avers that he is, and for many years 
last past has been, a citizen of the United States within the 
meaning and requirements of the acts of congress of the 
United States. 

“A copy of which petition, judgment, and record is hereto 
attached and made part of this answer. 

“Respondent denies the allegations of the ninth, tenth 
and eleventh paragraphs of said information, except that he 
refuses to surrender said office of governor to the said re- 
lator and all other allegations of said information not here- 
inbefore admitted or specially answered. 

“Wherefore, respondent prays to be hence dismissed 
with his costs.in this behalf most wrongfully expended, 
and for such other and further relief as may be just and 
proper.” 

The relator demurred to the answer upon the ground 
that the facts stated therein are not sufficient to constitute 
a defense to the information. In the argument on the de- 
murrer the defendant contends that the remedy by contest 
is exclusive, and therefore the court has no jurisdiction. 
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In State v. Marlow, 15 O. St., 114, the supreme court 
of Ohio, in construing the constitution of that state and a 
statute passed in pursuance thereof in regard to contests, 
held that the remedy provided by statute was exclusive, 
and therefore an information in quo warranto would not 
lie. A few other cases to the same effect may be found. 

We are of the opinion, however, that under our consti- 
tution the remedy by contest is not exclusive, and therefore 
that an information in a proper case may be maintained. 

It will be observed that it is alleged in the answer that 
the relator fully surrendered, abandoned, and removed from 
said office and has not since, in any manner, directly or 
indirectly, occupied or possessed the same, or assumed, or 
pretended to assume, to perform any of the functions 
thereof, but wholly surrendered the same. 

It is a fact well known that about the 20th of Taiitys 
1891, in order to prevent a scandal injurious to the good 
name of the state by having two persons endeavoring to 
act as governor thereof, the court, through its chief justice, 
stated to the relator that Governor Boyd was the acting 
governor to be recognized -as such until the determination 
of this suit and that the relator would lose nothing by 
quietly leaving the building, and in case it should eventu- 
ally be found that he was entitled to the office, his rights 
would be respected and enforced. It does not appear how- 
ever, from the allegations, the precise date at which it is 
alleged the relator surrendered the office, ete. For aught 
that appears it may have been after the promise heretofore 
spoken of Neither are the allegations as to abandonment 
of the duties of the office as explicit as they should be. 
This is subject to amendment if such amendment was nec- 
essary in the case. 

The allegations as to the failure to file the bond and 
take the oath required by statute within ten days from the 
8th day of January, 1891, are not necessary to be consid- 
ered in this counection and will not be discussed. The al- 
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legation of the defendant “on information and belief that 
prior to October, 1854, his father did, in fact, complete his 
naturalization in strict accordance with the acts of congress 
known as the naturalization laws, so as to admit and con- 
stitute him a full citizen of the United States thereunder.” 
This, in the opinion of the writer, is sufficient on demurrer 
to show that the father of the defendant, before the defend- 
ant was of the age of twenty-one years, had completed his 
naturalization, so that thereby the defendant became a citizen 
of the United States. It was unnecessary to allege this fact 
upon information and belief, as all that the law requires in 
verifying the answer is to state the facts as he believes them 
to be. The allegations that follow in regard to Joseph Boyd 
having exercised the right of citizenship are simply to show 
that after the year 1854, he regarded himself as being a 
citizen of the United States, and entitled to the exercise of 
the elective franchise, and he was so regarded by his neigh- 
bors. The further allegation, also in effect that, in con- 
sequence of anew registry law taking effect, he was unable 
to register, and, therefore, to vote, and was compelled to 
take out his second papers, although he had previously be- 
come a citizen of the United States, is of the same nature, 
These allegations being admitted by the demurrer would 
seem to be sufficient, if proved, to constitute a defense to 
the action. 

If the relator desire a more definite statement he should 
have filed a motion for that purpose. We must remember 
that the son had no personal kowledge of the naturaliza- 
tion of his father, but was informed by him that he had 
been naturalized, and hence that the defendant was a citi- 
zen of the United States. Under such circumstances greater 
latitude should be allowed in pleading than where the party 
himself had been the actor in the case. My associates, 
however, deem the allegations too uncertain, and hence I 
acquiesce in their views. This defect, however, could, if 
necessary, be readily cured by positive allegations, 
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Third—It is contended on behalf of the defendant that 
he became a citizen of the United States by virtue of the 
several acts of congress admitting the state of Nebraska 
into the Union. I must confess that when the proposition 
was presented, and without an examination of the question, 
it did not seem to possess the importance which it now 
assumes, The act organizing the territory of Nebraska 
was approved on the 30th day of May, 1854. The pro- 
visions of the act are exceedingly liberal and evidently in- 
tended to invite permanent settlers into the territory. The 
territory at that time comprised substantially what has 
since been formed into five states. 

On the 19th of April, 1864, congress passed an act to 
enable the people of Nebraska to form a constitution and 
state government and for the admission of such state into 
the Union on an equal footing with the original states 
Section 1 of the act provides: 

“That theinhabitants of that portion of the territory of 
Nebraska included in the boundaries hereinafter desig- 
nated be, and they are hereby, authorized to form for them- 
selves a constitution and state government, with the name 
aforesaid, which state, when so formed, shall be admitted 
into the Union as hereinafter provided.” 

Upon the formation of the constitution and ratification 
of the same in the manner provided in the act, the presi- 
dent was authorized to issue his proclamation declaring the 
state admitted into the Union on an equal footing with the, 
original states. In pursuance of this act a constitutional 
convention was elected and met in the city of Omaha on 
the 4th day of July, 1864. The territory at that time, 
contained not to exceed 30,000 people. It had furnished 
more than two regiments of volunteers who were then in 
the field. ‘Che war had cut off, or impeded to a great ex- 
tent, the only means of communication with the commercial 
marts of the country, viz., the Missouri river; hence there 
was a stagnation of business and the territory was not in- 
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creasing in population to any extent. These things were 
felt by every member of the convention and it was the 
general opinion of the members and the general sentiment 
of the people of the territory that there was not sufficient 
population to justify the formation of a state government, 
and that if a constitution was framed and submitted to the 
people it would be overwhelmingly defeated. The con- 
vention, therefore, organized by the election of the father 
of the present lieutenant governor as president, and other 
officers, and by a unanimous vote adjourned sine die. Two 
years later, however, with the close of the war, the build- 
ing of the Union Pacific railway and the flow of immigra- 
tion into the territory, a desire was felt to form a state 
government, and thereupon the legislature prepared a con- 
stitution and submitted it to the people of the state at an 
election held on the 2d day of June, 1866. The preamble 
to this constitution is as follows: “ We, the people of Ne- 
braska, grateful to Almighty God for our freedom, in order 
to secure its blessings, form a more perfect government, in- 
sure domestic tranquility, and promote the general welfare, 
do establish this Constitution.” 

Tt will be observed that in the first section of the enab- 
ling act the inhabitants of what is now the state of 
Nebraska were authorized to form for themselves a consti- 
tution and state government, which in the preamble they 
assert that they do form. This constitution was adopted 
by a small majority and the first state legislature met at 
the city of Omaha on the 4th day of July, 1866, and 
after organizing proceeded to elect senators for the state, 
one of whom was the relator in this case. There was 
strong opposition in the legislature to the organization of 
state government, and in the house, consisting of thirty- 
nine members, but twenty were in favor of, while nineteen 
were opposed to, such organization, and in the senate, con- 
sisting of thirteen members, seven were in favor of, and 
six opposed to, state government. 
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As the act of 1864 had not been accepted at the time 
therein provided it became necessary for congress to pass 
an additional act admitting the state into the Union. The 
first section of that act is as follows ; 

“WHEREAS, On the 21st day of March, A. D. 1864, 
congress passed an act to enable the people of Nebraska to 
form a constitution and state government and offered to 
admit said state, when so formed, into the Union, upon 
compliance with certain conditions thercin specified ; and 

“ WHEREAS, It appears that the said people have adopted 
a constitution, which upon due examination, is found to 
conform to the provisions, and comply with the conditions 
of said act, and to be republican in its form of govern- 
ment, and that they now ask for admission into the Union: 
Therefore, 

“Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the constitution and state government which the peo- 
ple of Nebraska have formed for themselves be, and the 
same is hereby, accepted, ratified, and confirmed, and that 
the said state of Nebraska shall be, and is hereby declared 
to be, one of the United States of America, and is hereby 
admitted into the Union upon an equal footing with the 
original states in all respects whatsoever.” 

Congress thus construed the word “ people” as a syno- 
nym with the word “ inhabitants.” 

It will be observed that the act admitting Nebraska 
into the Union contains provisions which are exceedingly 
comprehensive. The constitution and state government 
“is hereby accepted, ratified, and confirmed, and the said 
state of Nebraska shall be, and is hereby, * * * ad- 
mitted into the Union upon an equal footing with the 
original states in all respects whatsoever.” I have been 
unable to find as strong language in an act admitting any 
other state into the Union, and the language is much 
stronger than that admitting the state of ‘Texas, to which 
reference will hereafter be made. 
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It is necessary now to inquire how the original states 
were admitted into the Union. 

The preamble to the constitution of the United States 
declares that “We, the people of the United States, in 
order to form a more perfcct union, establish justice, in- 
sure domestic tranquility, provide for the common defense, 
promote the general welfare, and secure the blessing of lib- 
erty to ourselves and our posterity, do ordain and establish 
this constitution for the United States of America.” 

In Minor v. Happersett, 21 Wall., 165-67, the supreme 
court of the United States, in very clear language, points 
out who were citizens of the United States at the forma- 
tion of the federal government. It is said: 

“There cannot be a nation without a people. The very 
idea of a political community, such as a nation is, implies 
an association of persons for the promotion of their gen- 
eral welfare. Each one of the persons associated beconies 
a member of the nation formed by the association. He 
owés it allegiance and is entitled to its protection. Alle- 
giance and protection are, in this connection, reciprocal 
obligations, The one isa compensation for the other: alle- 
giance for protection and protection for allegiance. 

“For convenience it has been found necessary to give a 
name to this membership. The object is to designate by 
a title the person and the relatiou he bears to the nation. 
For this purpose the words ‘subject, ‘inhabitant, and 
‘citizen’ have been nsed, and the choice between them is 
sometimes made to depend upon the form of the govern- 
ment. Citizen is now more commonly employed, however, 
and as it has been considered better suited to the descrip- 
tion of one living under a republican government, it was 
adopted by nearly all of the states upou their separation 
from Great Britain, and was afterwards adopted in the 
articles of confederation and in the constitution of the 
United States. When used in this sense it is understood 
as conveying the idea of membership of a nation, and 


750 NEBRASKA REPORTS. [ Vou. 31 


State, ex rel. Thayer, v. Boyd. 


nothing more. To determine, then, who were citizens of 
the United States before the adoption of the amendment, 
it is necessary to ascertain what persons originally associ- 
ated themselves together ‘to form a nation, and what were 
afterwards admitted to membership. 

“Looking at the constitution itself we find that it was 
ordained and established by ‘the people of the United 
States,’ and then going further back, we find that these 
were the people of the several states that had before dis- 
solved the political bands which connected them with 
Great Britain and assumed a separate and equal station 
among the powers of the earth, and that had by articles of 
confederation and perpetual union in which they took the 
name of ‘the United States of America,’ entered into a 
firm league of friendship with each other for their com- 
mon defense, the security of their liberties, and their 
mutual and general welfare, binding themselves to assist 
each other against all force offered to or attack made upon 
them, or any of them, on account of religion, sovereignty, 
trade, or any other pretense whatever. Whoever, then, 
was one of the people of either of these states when the 
constitution of the United States was adopted became, 
¢pso facto, a citizen—a member of the nation created by its 
adoption, He was one of the persons associating together 
to form the nation, and was, consequently, one of its orig- 
inal citizens. As to this there has never been a doubt. 
Disputes have arisen as to whether or not certain persons, 
or certain classes of persons, were part of the people at 
the time, but never as to their citizenship if they were.” 

The same doctrine had previously been announced in 
McIlvaine v. Coue’s Lessee, 4 Cranch, 214, and other 
cases, and is stated by Kent, 2 Comm., pp. 1-2. 

In United States v. Laverty et al., in the district court of 
the United States, 3 Martin, 733, which seems to have 
arisen during the last war with Great Britain, wheve cer- 
tain persons arrested as alien enemies claimed to be citizens 
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of the United States by virtue of the admission of the 
state of Louisiana into the Union, it is said: “It is well 
known that some of these persons have been discharged by 
one of the judges of the state, but as the marshal and 
many others are seriously impressed with a belief that they 
are not citizens, but aliens, it has been deemed proper to 
obtain the opinion of the judge of the United States.” 

It is contended by the attorney of the United States that 
congress alone has power to pass laws on the subject of 
the naturalization of foreigners, and that, by the constitu- 
tion, it is declared that the rule for their admission must 
be uniform. On the other hand, it is said that congress 
has the power to admit new states into the Union; that 
this power is not inconsistent with nor repugnant to the 
other; that the first rule well applies where individual 
application is made for admission, but is not restrictive of 
the other power to admit at once great bodies of men, or 
new states into the Federal Union. 

The power to admit new states is expressly given by 
the third section of the fourth article of the constitution; 
it has been frequently exercised, and on the 30th of April, 
1812, Louisiana was admitted into the Union, upon the 
same footing with the original states. In what manner 
has this power been exercised with respect to other states? 
On the 30th of April, 1802, the inhabitants of the eastern 
division of the territory northwest of Ohio were author- 
ized to form for themselves a constitution and state gov- 
ernment; this was done, and they were afterwards admitted 
into the Union. Previous to their admission the people 
of that country were governed by what is commonly 
termed the Ohio ordinance; that the population consisted 
partly of citizens of the United States and partly of for- 
eigners may be collected from the provisions of that in- 
strument for their government; that a great body of aliens 
resided among them is known to many. It is declared 
that possessing a freehold of fifty acres of land, having 
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been a citizen of one of the states, and being resident in 
the district, or the like freehold, and two years’ residence, 
shall be necessary to qualify a man as an elector. Here 
there are two descriptions of persons: First, citizens of 
the United States with a freehold and actual residence, and 
second, persons not citizens, with a freehold and two years’ 
residence. Were they not all equally inhabitants? and, in 
the act of admission, is there any distinction made? The 
inhabitants, then, who were authorized to form a state gov- 
ernment fer themselves, must have been all the real in- 
habitants of the country, citizens or foreigners, and after 
the admission of the state into the Union, must have 
equally participated in all its advantages, because if a party 
only were entitled to its benefit, all the inhabitants had not 
formed a government for themselves. Can we, for an in- 
stant, believe thata wise, just, and liberal government, like 
that of the United States, would invite any portion of 
people, who were enjoying self-government in a considera- 
ble degree, to place themselves in a situation where they 
would be entirely deprived of it? Ican have no doubt 
that all the inhabitants of the state of Ohio were admitted 
citizens of that state by their admission into the Union. 

Let us then examine and discover, if possible, any dif- 
ference between the case of that state and of this. Louisi- 
ana, it is said, was admitted under the treaty of Paris, by 
which it is stipulated that the inhabitants shall be incorpo- 
rated into the union of the United States and admitted 
as soon as possible, according to the principles of the fed- 
eral constitution, to the enjoyment of all the rights, ad- 
vantages, and immunities of citizens of the United States. 
It is then contended by some that the word “ inhabitants,” 
used in the act of February, 1811, applies solely to those 
who were inhabitants in 1803. 

On the 20th of February, 1811, congress passed an act 
“enabling the people of the territory of Orleans to fornia 
state government.” It commences by declaring that tlie 
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“inhabitants” of all that part of the country ceded under 
the name of Louisiana sha)l be authorized to form for 
themselves a state government. It then goes on and de- 
scribes two classes of inhabitants: First, citizens of the 
United States, and all persons having in other respects the 
legal qualifications to vote for representatives in the general 
assembly. Those qualifications are the same as those of 
Ohio—two years’ residence and a freehold for those who are 
not citizens. We here find no distinction between the old 
inhabitant and the new; the man who has been here two 
years and has fifty acres of land, let him be citizen or 
alien, is authorized to join in making a constitution for 
all the inhabitants of Louisiana. The law then evidently 
does not mean merely “the inhabitants at the date of the 
treaty,” and it will be found that the only question in this 
case is, whether congress had a right to include any others — 
than citizens in their act of admission. 

T have already shown that they have exercised this right 
heretofore; that in the case of the state of Ohio it was not 
disputed, and it does not become us at this time to question 
it. ; 

I shall now consider some of the arguments that have 
been urged by the district attorney and his colleague. <Al- 
though an attempt was made to distinguish between the 
two classes of inhabitants (not originally citizens of the 
United States), yet, in truth, their arguments go as well to 
exclude the first as the last class. It is contended that the 
only mode by which an alien can be naturalized is by a 
compliance with the uniform rule; that this is the only 
constitutional mode; that the expression in the treaty that 
“the inhabitants shall be admitted according to the princi- 
ples of the constitution,” means according to the uniform 
rule required by the constitution. If so, the creoles of 
Louisiana are not citizens yet, for not one of them has 
complied with that law. But one of the gentlemen has 
observed: here is a treaty, and treatics are paramount. I 
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can never subscribe to the doctrine that treaties can do 
away with any part of the constitution. I will go as far 
as any one in supporting and observing them in anything 
not repugnant to it. If, then, the uniform system be the 
only constitutional one, any other must be unconstitutional, 
and, though introduced by treaty, is void. If this were 
the only constitutional mode I should tremble for the fate 
of the Louisianians; but, fortunately for them and for 
others, it is not the only one. The expression under the 
treaty is that they shall be admitted according to the prin- 
ciples’ of the constitution; that is, with the consent of con- 
gress, which shall be obtained as soon as possible; and it 
has been since given. By this construction every part is 
reconciled; and if congress, in their liberality, included 
others who have since settled in the country, they had a 
“right to do so. 

It is said that the law respecting alien enemies declares 
that they shall all be apprehended unless actually natural- 
ized; and it is contended that the only actual naturaliza- 
tion ig by the uniform rule. This does not follow; if it 
did, there is scarcely a creole whio, in case of a war with 
France or Spain, would not be subject to its penalties, for 
none of them have complied with it. The government 
has a right, by treaty or by the admission of a new state, 
to uaturalize, and such naturalization is equal to the other. 

The same question arose in Desbois’ Cuse, 2 Martin’s 
Reports, 185, and the same conclusion reached. In con- 
struing the meaning of the word “ inhabitants” it is said 
(p. 182): “The act of congress authorizing the formation 
of the constitution of this state (10 Laws U. 8., 322) was 
almost literally copied from that which authorized that of 
the state of Ohio (6 Laws U.S., 120). In the first sec- 
tion of the latter the ink.zbitants of the eastern division of 
the territory northwest of the river Ohio are authorized to 
form for themselves a state constitution. In the fourth 
section the persons entitled to vote for members of the 
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convention are described: First, all male citizens of the 
United States; next, all other persons having, ete. The 
word inhabitants, in the first section of this act, must be 
taken (ato sensu, it cannot be restrained so as to include 
citizens of the United States only, for other persons are 
afterwards called upon to vote. There is not any treaty, or 
other instrument which may be said to control it. Every 
attempt to restrict it must proceed on principles, absolutely 
arbitrary. If the word is to be taken lato sensu in tlie act 
passed in favor of the people of one territory, is there any 
reason to say that we are to restrain it, in another act, 
passed for similar purposes, in favor of the people of an- 
other territory ?” 

The cases above cited are referred to with approval by 
the attorney general of the United States in volume 13 of 
‘Official Opinions, p. 397, who also cites Wheaton’s Inter- 
national Laws by Lawrence, p. 897, in support of the 
proposition, and the cases cited have not been overruled. 

The only case we have found holding a contrary doctrine 
is State v. Primrose, 3 Ala., 546. In that case one of the 
grand jurors who found an indictment, was a native of 
Ireland and settled in Louisiana in 1811 and three years 
Jater removed to Mobile, Ala. The court holds in effect 
that he was not within the terms of the act of congress ad- 
mitting Louisiana into the Union. The most favorable 
view that can be taken of the case is, that the opinion was 
written off-hand and without any previous investigation of 
the questions involved. On the main point not a single 
authority is cited nor are the principles discussed upon 
which other courts have placed a construction upon the 
word “inhabitants.” At the close of the opinion the judge 
frankly says that he had not seen the decisions of the 
Louisiana courts and therefore those cases had no influ. 
ence on the judgment of the court. So far as we have 
observed, after a very careful examination, the doctrine of 
that case has not been approved in a single instance. 
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In American Ins. Co. v. Canter, 1 Peters, 542, the su- 
preme court of the United States said: “On the 2d of Feb- 
ruary, 1819, Spain ceded Florida to the United States. 
The sixth article of the treaty of cession contains the fol- 
lowing provision: ‘The inhabitants of the territories 
which his Catholic majesty cedes to the United States by 
this treaty shall be incorporated in the Union of the 
United States as soon as may be consistent with the prin- 
ciples of the federal constitution, and admitted to the en- 
joyment of the privileges, rights, and immunities of the 
citizens of the United States.’ This treaty is the law of 
the land, and admits the inhabitants of Florida to the en- 
joyment of the privileges, rights, and immunities of the 
citizens of the United States.” 

There are other decisions of the supreme court of the 
United States affirming this doctrine, and the same rule is 
recognized by congress in contested elections. 

In the report of the committee on clections in the case 
of Mr. Levy, delegate from the territory of Florida (Con- 
tested Election Cases, 2d Session 38th Congress, 41), it is 
said: ‘‘The fourth section of the act of congress of April 
14, 1802, secures to the infant children of persons natu- 
ralized, the benefit of their parents’ naturalization, provided 
such children were at the time living in the United States. 
It matters not whether the naturalization be effected by act 
of congress, by treaty, or by the admission of new states, 
the provision is alike applicable. The condition of the 
parent is impressed upon the child.’ This right exists 
under the war and treaty-making powers of the govern- 
ment, and the right to control the territory an! property 
of the United States and admit new states into the Union. 

There are three modes, therefore, by which citizenship 
may be acquired: First, birth; second, proceedings in a 
court of record; third, by treaty or act of congress admit- 
ting new states. The third proposition will be more fully 
illustrated by a reference to the admission of the state of 
Texas into the Union. 
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On the Ist day of March, 1845, a resolution was adopted 
by congress as follows: ‘That congress doth consent that 
the territory properly included within and rightfully be- 
longing to the republic of Texas may be erected into a 
new state, to be called the state of Texas, with a republi- 
' can form of government, to be adopted by the people of 
said republic, by deputies in convention assembled, with 
the consent of the existing government, in order that the 
same may be admitted as one of the states of this Union.” 
(5 U.S. Stats. at Large, 797.) 

In pursuance of this resolution, President Jones, of 
Texas, called a delegate convention of sixty-one members, 
who met July 4, 1845; ratified the proposition made by 
congress; prepared a constitution for Texas as a state in the 
Union, and submitted the same to the people of Texas, who 
approved it. In December following, a joint resolution 
was adopted by congress as follows: 

“Be it resolved by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That the state of Texas shall be one, and is hereby declared 
one, of the United States of America, and admitted into 
the Union on an equal footing with the original states in ° 
all respects whatsoever.” 

It will be observed that the proceedings admitting Texas 
into the Union were somewhat similar, although not as 
full, comprehensive, and complete, as the act admitting Ne- 
braska. 

Under the act admitting Texas the inhabitants of Texas, 
after the declaration of independence, became at once citi- 
zens of the United States. 

In Cryer v. Andrews, 11 Tex., 183, the supreme court of 
Texas says: “When the congress of the United States, 
under the authority to admit new states, receives a foreign 
nation into the confederacy, the laws of these respective 
nations, in relation to the naturalization of individual em- 
igrants, have no application to the respective citizens of 
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each. By the very act of Union, the citizens of each be- 
come citizens of the government or governments formed. 
by this Union. The position which has been sometimes. 
broached, that the citizens of Texas must submit to the laws 
of naturalization before they can become citizens of the Uni- 
ted States, is quite preposterous. No such doctrine was ever 
admitted or applied to-the citizens or inhabitants of Louisi- 
ana or Florida—countries acquired by purchase. (2 Martin, 
158 ; 3Id.,733.) Muchless is it applicable to the citizens 
of a state, which by voluntary treaty or legislation becomes. 
incorporated into the United States. And if the citizens of 
Texas cannot be deprived of their francliise as citizens of 
the United States, neither can citizens of the Jatter be 
stripped of the immunities and privileges pertaining to the 
citizens of this state.” 

In Barrett v. Kelly, 31 Tex., 481, the question was. 
again before the supreme court of that state, and it is said 
when the annexation to the United States took place in: 
1845, we became a part and parcel of the United States, 
and none of the citizens of the United States were aliens. 
to Texas, and the citizens of Texas would be in their own 
- country from the St. Lawrence to the Gulf of Mexico. 
Other cases sustaining the same views can be found, but 
by reason of the great length to which this opinion has. 
been extended must be omitted. In effect, the union of 
the nine original states nationalized them, which is but 
another name for naturalization, and when the act for the 
admission of a new state authorizes the “inhabitants” 
thereof or “people” therein to form a state government, and, 
the new state so formed is “admitted into the Union on 
an equal footing with the original states in all respects what- 
soever,” the conditions are precisely the same as those om 
which the original nine formed the Union, and the other 
members of the original thirteen came into the Union. 

Had Nebraska been one of the original nine states every” 
inhabitant of the state would, by the union, have become 
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a citizen of the United States. It was “admitted into the 
Union upon an equal footing with the original states in all 
respects whatsoever.” Broader or more comprehensive 
language could vot be used, and its meaning cannot be 
restricted without doing violence to the words employed. 

In the third article of the treaty of Paris of April 30, 
1803, by which the territory of Louisiana was acquired, it 
is provided: “The inhabitants of the ceded territory shall 
be incorporated in the Union of the United States, and 
admitted as soon as possible, according to the principles of 
the federal constitution, to the enjoyment of all the rights, 
advantages, and immunities of citizens of the United 
States, and in the meantime they shall be maintained and 
protected in the free enjoyment of their liberty, property, 
and the religion which they profess.” This stipulation 
could not have been intended to be restricted to the com- 
paratively small number of inhabitants then occupying 
the territory which now forms the state of Louisiana, as 
the land ceded was an empire in extent, and has since 
formed a very large number of states. The stipulation, 
therefore, was, in effect, that on the admission of each state 
into the Union all the bona fide inhabitants therein should 
thereupon be entitled to enjoy “all the rights, advantages, 
and immunities of citizens of the United States.” 

The admission of a state into the Union partakes of the 
nature of a treaty with the inhabitants that, in consideration 
of their forming a state government, they shall enjoy cer- 
tain rights, privileges, and immunities. It may be said to 
be to some extent a joinder of the law-making and treaty- 
making powers of the government. Both parties derive 
benefit from the accession of the new state, and it is a mat- 
ter of public history that congress has been exceedingly 
liberal in the benefits conferred upon the new states of the 
nation. Congress may, no doubt, impose other conditions 
upon the inhabitants of a state seeking admission into the 
Union, but it is sufficient to say that it has not done so in 
this case. 
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It is contended on behalf of the attorneys for the relator 
that, because no cases can be found sustaining their view 
of the law except the Alabama one, therefore, the ques- 
-tion lias never arisen, or, if so, been decided adversely 
to the defendant. In this, however, they are mistaken. 
The Louisiana cases which were decided in the early his- 
tory of the goverment, one of them by a judge of the 
United States court, have been followed apparently without 
question, and are cited with approval by the attorney gen- 
eral of the United States. But in this case itis not nec- 
essary to go to the extent of the cases cited. 

The answer alleges that Joseph Boyd, the father of the 
defendant, in the year 1849, and long prior to the time 
that the defendant reached his majority, declared’ his inten- 
tion to become a citizen of the United States. Had he re- 
sided in this state at the time of the adoption of the first 
constitution he would have been a legal voter therein and 
expressly authorized by the enabling act to vote for any 
officer to be elected hy the state of Nebraska. The maxim 
of the law is, “partus sequuntum patrem;’’ that is, “the 
children follow the condition of their father.” (Webster 
on Citizenship, 183.) This is the rule in regard to 
freemen, although a different rule exists in the case of 
animals and slaves. (1 Bouv. Institute, note 167, 502; 2 
Bouv. Law Dict., 147.) The son, therefore, was in the 
same condition when he beeame of age, as his father, and 
was a citizen of the territory of Nebraska. Congress 
passed an enabling act for the territory to admit a certain 
portion of it as a state, should the inhabitants be so in- 
clined. In effect, congress said to the future state, that in 
addition to representation in the senate, and a member hav- 
ing full power in the house, “ We’ll donate to you seventy- 
two sections of land for a university ; two sections in each 
township for the support of common schools; twenty sec- 
tions of land for the erection of public buildings at the 
capital of the state; all salt springs within the state, not 


Von. 31] JANUARY TERM, 1891. 761 


State, ex rel. Thayer, v. Boyd. 


exceeding twelve in number, with six sections of land ad- 
joining ; and five per cent of the proceeds of the sale of all 
public lands lying within the state after deducting the ex- 
penses incident to the same.” There was also an appropri- 
ation to pay the expenses of the convention. Similar offers 
have been made to all other states except Texas. 

Tt has never been the policy of congress to force a terri- 
tory to accept a state government, In all cases the admis- 
sion of the state has been on the voluntary application and 
consent of the people of such state. Judging the future by 
the past, the people of a territory might preserve their tér- 
ritorial character to the end of time and there would be no 
attempt on the part of the United States to coerce them 
into the Union. 

The enabling act admitting a state is in the nature of a 
treaty with the inhabitants of stich state. Now in the 
case of Texas there was no treaty. The language of the 
act of March 1, 1845, for the admission of Texas is: 
“Congress doth consent that the territory properly in- 
cluded within and rightfully belonging to the republic of 
Texas may be erected into a new state to be called the state. 
of Texas, with a republican form of government, to be 
adopted by the people of said republic by deputies in con- 
vention assembled, with the consent of the existing gov- 
ernment, in order that the same may be admitted as one of 
the states of this Union.” Then follows certain conditions 
which were accepted by the state of Texas. All white in- 
habitants of the state of Texas at the time of its declara- 
tion of independence were held to be citizens of that re- 
public, and this by the mere force of the declaration of 
independence. Now if a citizen of Texas, by the mere 
admission of that state into the Union, became, ipso facto, 
a citizen of the United States, why does not the same rule 
apply on the admission of a territory? 

It may be said that a foreign state occupies a different 
position from that of territory belonging to the United 
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States. If so, however, the difference would seem to be in 
favor of the inhabitants of the territory. They have 
grown up under the fostering care of the government and 
their sentiments and sympathies favorable and friendly to 
it. This is illustrated by the very large number of volun- 
teers that were furnished by every western state. In case 
of the admission of a state like Texas, containing a con- 
siderable mixed and Mexican population, there could not 
be from the nature of the case the same loyalty to the gen- 
eral government as in the people of the territories. In 
reason, therefore, every citizen of the territory when it was 
admitted into the Union became, ipso facto, a citizen of the 
United States. In the one case the enabling act is addressed 
to the state, and in the other to people of the territory. 
The propositions are the same in substance in both, and 
the result of the acceptance of the proposition the same in 
both cases, viz., admission as a state upon an equal footing 
with the original states. Suppose the United States should 
‘propose to the people of Manitoba to be admitted asa state 
and they should accept the proposition and thereupon be 
admitted as a state of the Union on an equal footing with 
the original states, would not every citizen of that colony 
thereby become a citizen of the United States? 

The international Jaw as understood in England has 
never been adopted in this country. In 2 Opinions of the 
Attorneys General, 356, it is said: “ We take onr knowl- 
edge of international law not from the Municipal Code 
‘of England, but from natural reason and justice; from 
writers of known wisdom, and the practice of civilized 
nations.” 

In conclusion, I desire to call attention to the case of 
Attorney General v. The City of Detroit, 44 N.W. Rep., 
388. Prior tothe admission of Michigan into the Union 
considerable difficulty had arisen between that territory 
and the state of Ohio in regard to the northern boundary 
of Ohio and the southern boundary of the territory of 


Vor. 31] JANUARY TERM, 1891. 763 


State, ex rel. Thayer, v. Boyd. 


Michigan. The militia seems to have been called out on 
both sides, although wiser counsels prevailed and there 
were no actual hostilities. Michigan, however, did not 
avail itself of the enabling act which was thought to favor 
the state of Ohio by giving it the disputed territory, hence 
no attempt was made to organize under the enabling act, 
but the legislature of the territory passed an act in pursu- 
ance of which a constitution was adopted, senators elected, 
and a representative in congress. One of the provisions 
of this constitution was, that each male inhabitant residing 
in the state on the 24th day of June, 1835, should be en- 
titled to vote at such election. In the case cited it was 
held that a registration act which failed to provide for this 
class of voters was unconstitutional and void. In the ex- 
amination of the debates relating to the admission of that 
state the boundary question seems to have been a promi- 
nent feature and absorbed the attention of the members 
more particularly from Ohio and Indiana, some of whom 
claimed the state was attempting to break into the Union. 
There is considerable’ discussion in regard to the provision 
of the constitution above referred to, but it seemed to 
have been generally acquiesced in and the bill finally passed 
both houses by a very large majority. 

The writer has spent considerable time in the considera- 
tion of the case and has examined every case pro and con 
bearing upon the question, and is forced to the belief that 
the defendant is a citizen. In any event the principal 
question presented by the answer—the one which controls 
this decision—is, in the opinion of the writer, a pure ques- 
tion of law arising under the laws of the United States, 
and must ultimately be determined by the United States su- 
preme court, and the decision of this court is at the most 
but a step in the progress of the case. 

This is not a political question. There must be one 
place where a party can assert his tights, where no inquiry 
‘will be made as to his political opinions, where no extra- 
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neous matter will be permitted to intervene to his prejudice. 
That place is a court of justice. Here the rich and poor, 
high and low, stand upon an equality, and the court looks 
not at the litigant but to his rights as shown by the record, 
and fearlessly declares the law. 

In my view the answer states a complete defense to the 
action. 

I have not discussed the rights of the relator to bring 
the action, as the case has not yet reached a stage where 
such discussion is necessary. When that point is reached, 
I will make a full examination of the Jaw in relation 
thereto, and if, after such examination, the relator’s right 
to the office should be clear, my duty to render judgment 
in his favor will be cheerfully performcd. 


[FILED FEBRUARY 17, 1892.] 


MaxweEL, Cu. J., dissenting. 


This case was submitted to this court on a demurrer to 
the answer of the defendant. The Question involved in 
that answer related entirely to the citizenship of the de- 
fendant, and upon the demurrer being sustained, the de- 
fendant had the right toamend his answer if he so desired. 
Sec. 146 of the Code provides, “If the demurrer be sus- 
tained, the adverse party may amend, if the defect can he 
remedied, by way of amendment, with or without costs, as 
the court in its diseretion shall direct.” The answer was 
clearly amendable, and the right to amend in such cases has 
always, so far as I am aware, been sustained. When I 
prepared my opinion in May. last, I supposed that Jeave to 
amend would be given if desired, and therefore expressly 
say in that opinion that I had not examined the question 
as to the succession in case Boyd was removed. The ques- 
tion of the succession seemed to be of considerable impor- 
tance, and as the court at the outset had made the order 
permitting the relator to institute the action so far condi- 
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tional, that it would permit the lieutenant governor to 
intervene if he saw fit to do so, it was but reasonable to 
suppose that in case the defendant was found not en- 
titled to hold the office, the case would be set down for 
argument as to the proper person to suceced him, and that 
no conclusion would be reached until after such argument. 
When the majority opinion was filed, however, it appeared 
that my associates did not so understand the case, but pro- 
recded to decide that the relator was entitled to the office. 

The matter required. time for proper examination, and 
as the principal question, viz., the citizenship of the de- 
fendant must be determined by the supreme court of the 
United States, I have deferred filing my views upon the 
questions indicated until that great tribunal had determined 
the main question, which it has now done in a manner 
creditable to the court. All questions relating to citizen- 
ship were authoritatively settled by that opinion, and need 
not be noticed here. 

_ I think the majority of the court erred in holding that 
the relator had a right to continue in office. 

See. 1, art. 5, of the constitution provides “That the 
the executive department shall consist of a governor, lieu- 
tenant governor, secretary of state, auditor of public 
accounts, treasurer, superintendent of public instruction, 
attorney general, and commissioner of public lands and 
buildings, who shall each hold his office for the term of 
two years from the first Thursday and (after) the first 
Tuesday in January next after his clection, and until his 
successor is elected and qualified; Provided, however, That 
the first election of said officers shall be held on the Tuesday 
succeeding the first Monday in November, 1876, and each 
succeeding election shall be held at the same relative time 
in each even year thereafter. The governor, secretary of 
state, auditor of public accounts, and treasurer shall reside 
at the seat of government during their terms of office, and 
keep the public records, books, and papers there, and shall 
perform such duties as may be required by law.” 
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Sec, 2 provides ‘That no person shall be eligible to the 
office of governor or lieutenant governor who shall not 
have attained the age of thirty years, and been for two 
years next preceding his election a citizen of the United 
States and of this state. None of the officers of the exec- 
utive department shall be eligible to any other state office 
during the period for which they shall have been elected.” 

We are told in the majority opinion: “The inquiry 
is not whether he (Boyd) received a plurality of votes, but 
did he have the qualifications to be elected? * * * 
Elected, as used in the constitution, means the choosing 
of a person eligible to be chosen.’’ This Jangnage, if I 
understand it correctly, means that the voters of the state 
may every one cast their votes for an individnal for the 
office of governor, and the person so chosen may take 
the oath and give the bond required by law and enter 
upon the duties of the office, yet the incumbent may set 
himself up as judge, jury, and beneficiary in the case, and 
for some alleged cause refuse to surrender the office to the 
person lawfully chosen by the electors of the state. He 
may not only do this, but fill his apartments with armed 
men to assert his alleged rights in the premises in defiance 
of the will of the people, and thus bring reproach upon re- 
publican institutions. If the governor whose term has 
expired may still continue in office after the expiration of 
his term when auother has been elected to succeed him, and 
keep the person elected out of the office, then every other 
officer in the state may do the same. If this is established 
as sound law, it will be found to be far-reaching in its scope. 
If it is a proper rule to apply in the construction of a state 
constitution, it will be found equally applicable when ap- 
plied to the constitution of the United States, and thus 
become settled Jaw that the incumbent in an office may 
retain the same, notwithstanding another has been chosen 
to fill the place and has qualified and accepted the position. 
It is a startling doctrine. There are times in the history 
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of the nation and state when, from a conjunction of cir- 
cumstances, such 2 rule might be used to defeat the popular 
will, if not create anarchy and the destruction of free gov- 
ernment. At common law, in many eases, an office was 
regarded as in the nature of a freehold, and hence that 
there was an implied right to hold over, unless it was 
otherwise provided. (Rex v. Doncaster, 2 Lid. Raymond, 
1564; Foot v. Prowse, 1 Str., 625.) In this country, how- 
ever, a public office is not considered as a freehold, and as 
against the public, the officer has no property in the office. 
Officers are elected or appointed for definite terms, and to 
guard against lapses—periods when there would he no 
officer to discharge the duties, and thereby the public suffer 
—there is a provision that the officer shall hold untjl his 
successor is elected and qualified. The provision is for the 
benefit ofthe public, not the officer. It is merely a length- 
ening out of the term to the commencement of that of the 
* new incumbent. Then the term of the officer comes to an 
end. Another has been chosen in his place. If that person 
is disqualified, the law points out a plain and adequate 
remedy at the suit of the state conducted by the proper law 
officer, where the incumbent can be heard and his rights 
determined. A private citizen, not himself making any 
claim to an office by election or appointment, cannot insti- 
tute proceedings in quo warranto against an officer, and an 
incumbent whose term has expired and is succeeded by 
another, is as to that office a mere private citizen and can- 
not maintain the action. It is very evident to my mind 
that the relator in this case has no right to act as such 
relator, and that he had no right to hold over his term. 
The only safety in a republican form of government is to 
carry out the will of the people. When there is a desire 
or determination to defeat that, pretexts—many of them 
specious and plausible—are never wanting, but it is the 
duty of every court as well as every patriot to frown upon 
al] attempts to defeat the popular choice as declared through 
the ballot-box. 
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Sec. 16, art. 5, of the constitution provides, “In case of 
the death, impeachment, and notice thereof to the accused, 
failure to qualify, resignation, absence from the state, or 
other disability of the governor, the powers, duties, and 
emoluments of’ the office for the residue of the term, or 
until the disability shall be removed, shall devolve upon 
the lieutenant governor.” These provisions seem to cover 
every conceivable case. “In case of death, impeachment, 
and notice thereof to the accused, failure to qualify, resig- 
nation, absence from the state, or other disability of the 
governor, the lieutenant governor shall discharge the duties 
thereof.” In the majority opinion we are told in effect 
that none of these provisions entitle the lieutenant governor 
to act. No cases are cited in support of. this position, 
and aftera pretty thorough search I am unable to find a 
single case that sustains the rule contended for. 

Webster defines lieutenant governor as “an officer of state, 
being next in rank to the governor, and, in case of death or 
resignation of the latter, himself acting as governor. A 
deputy governor.” (Am, Dict. [Ed. of 1881], 771.) The 
word “lieu” is derived from the latin word locus, and 
means place, room, stead. (Id.) In fact he is deputy gov- 
ernor. He is elected at the same time that the governor is 
elected and for the same term of office. The constitution, 
after enumerating a number of cases, among others when 
the governor fails to qualify, declares that the lieutenant 
governor shall fill the place. Now if a person elected 
governor fails to qualify and accept the office, he does not 
become governor by the election. He at the most is 
governor elect. In such case there is a failure on the part 
of the electors to obtain the person they have chosen. In 
effect the election fails; but does the preceding governor 
hold over? The coustitution says, in effect, that he shall 
hold the office until his successor is elected and qualified. 
The successor in such case, however, has failed to qual.ftv, 
and the case would seem to be very much stronger vn behalf 
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of the former incumbent than the case under consideration, 
yet in such case it is conceded that the lieutenant governor 
would become the governor of the state, and the term of 
the former incumbent would cease on the first Thursday 
after the first Tuesday in January, 1891. In addition to 
this, the section of the constitution above quoted, after 
enumerating the cases named, declares that in case of any 
other disability of the governor the lieutenant governor 
shall act as governor. In the majority opinion it is said, 
in effect, that these words do not mean what they say; 
that they do not mean any disability not previously desig- 
nated. The reason why they fail to do so is not stated. 
From the reading of the section it is evident that the in- 
tention was to include all disabilities by reason of which 
the person elected should fail or cease to act as governor. 
That is the plain, natural import of the words, and uo 
court is justified, either in law or reason, to adopt a forced 
construction. As well contend that the word “ white” 
means “‘ black ” as that the word “disability,” in the con- 
nection in which it is used in thesection above quoted, does 
not cover all disabilities. A forced and unnatural con- 
struction of language, either in a constitution, statute, con- 
tract, or other instrument, is liable to be fraught with wrong 
and injustice, and leaves uncertain what view may be taken 
by the court of any instrument or document, and hence 
tends to unsettle and render precarious the law upon the 
plainest proposition, and therefore that mode of construction 
is generally discarded by the courts. In addition to what 
has been said as to the right of the lieutenant governor to 
succeed the governor, it will be noticed that there is no 
provision in case of vacancy for electing a governor at the 
next general election after the vacancy occurs. Hence if 
the position of the majority of the court is right, a man who 
did not receive a single vote for the office may hold the 
office of governor of the state for two years at least, and 
as much longer as possible; and thus government of the 
49 
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people by the people be defeated, and the first step taken 
to Mexicanize the government of the state. 

There are other reasons which might be given; among 
others, the statement of the relator in one of his applica- 
tions to this court to file his relation, that he had been 
forced by the defendant to abandon the office; in other 
words, that he had vacated the office under duress. This 
is an affirmative plea and is repeated in the answer of the 
defendant to this extent. It is charged that he abandoned 
the office, and the two together make it certain that this 
took place soon after the defendant took possession of the 
office. If the relator voluntarily vacated the office even 
for a moment, the tenure would thereby be severed and no 
after acts would heal the breach. If he was foreed out 
under duress, the proof is on him to show such duress, 
The plea, as I understand it, admits the breaking of the 
tenure, but pleads a legal excuse therefor. No such excuse 
appears in the record, and the breach of the tenure, in my 
view, stands admitted. 

In any view of the case, therefore, the relator ceased to 
be governor of thisstate on January 7, 1891, and since that 
time had no right to bring the action, or hold the office of 
governor. 


SraTk, EX REL. JOSEPH JAMES, V. GEORGE LYNN ETAL 


[FineD May 6, 1891.] 


Quo Warranto: Justice oF THE Peace: INCUMBENT HoLDING 
Over: Bonp. There was a vacancy in the office of a justice of 
the peace in January, 1888, and one J. was appointed to fill the 
same, who qualified as required by law. At the election in No- 
vember, 1888, one S. was elected to fill said office, but failed to 
file his bond io the time fixed by statute, whereupon the county 
board refused to approve the same. J. on the 7th day of Janu- 
ary, 1889, filed a hold-over bond, which, on the tenth of that 
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month, the county board refused to approve. On the 7th of 
that month J. filed a hold-over bond, which the board refused 
to approve, and on the 10th of January, 1889, a second bond. 
J. filed a new bond which the board, on the 25th of that month, 
refused to approve, and thereupon declared the office vacant and 
appointed one L. as the incumbent thereof, who qualified as re- 
quired by law, and entered upon the duties of the office. Inan 
action of quo warranto by J. against L. to oust him from the 
possession of the office, held, that J. could not continue to exer- 
cise the duties of the office without filing a sufficient hold-over 
bond, and that his remedy was to compel the county board to 
approve his bond. 


ORIGINAL proceeding in nature of quo warranto. 


Joseph James, and M. A. Hartigan, for relatov: 


A justice of the peace is a township officer, and a va- 
cancy in the office must be filled by the town board. (Comp. 
Stats., 1887, ch. 18, art. 4, secs. 19, 47; sec. 19, p. 318; 
sec, 7, p. 387; so held of supervisor, State v. Taylor, 26 
Neb., 580.) Relator was entitled to hold until his suc- 
cessor was elected and qualified. (Const., art. 6, secs. 18, 
20; Maxwell, J. P. [1888 Ed.], 19.) As no successor 
qualified there was no vacancy, the acts of the board were 
void, and its appointee au intruder. (McCrary, Elections 
[3d Ed.], secs. 313,328; Commomvealth v. Hanley, 9 Pa. 
St.,513; Borton v. Buck, 8 Kan., 308; Bond v. White, 
Id., 383; Graham v. Cowgill, 13 Id., 114; State v. Conn, 
14 Id., 218; Page v. Hardin, 8 B. Mon. [Ky.], 648.) 
The statute provides the grounds of removal from office. 
(Comp. Stats., 1887, p. 310; Graham v. Cowgill, supra.) 
As to what issues can be tried by quo warranto: People v. 
Falkenbury, 2° Mich., 349; People v. Mayworm, 5 Id., 
146; Clark v. People, 15 Ill., 217; State v. Beecher, 15 
O., 723. 


Bowen & Hoeppner (John A. Casto, for county board), 
contra: 
A justice of the peace is a county officer, because (1) he 
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is not mentioned among the township officers (Comp. 
Stats., 1887, p. 315, sec. 4); (2) his jurisdiction is co- 
extensive with the county (Code, sec. 904). Hence the 
county board should fill any vacancy in the office. Re- 
lator should have filed his bond January 3, 1889. (Comp. 
Stats., 1887, p. 92, sec. 5); failing to do so he lost any 
rights he might have had under the former so-called ap- 
pointment. He must show a better title to the office than 
respondent. (State v. Sein, 13 Neb., 529, and cases cited.) 
His proper remedy was mandamus to compel the board to 
approve the bond. 


PER CuRIAM. 


This is an action of guo warranto brought by the relator 
to oust the defendant from the office of justice of the peace 
of the Fourth ward of the city of Hastings, and instate the 
relator therein. 

It appears from the record that on the 13th day of Jan- 
uary, 1888, the relator was appointed justice of the peace 
for the Fourth ward of the city of Hastings, and there- 
upon gave a bond, which was duly approved, and took the 
oath required by law. At the election in November, 1888, 
one E. C. Sawyer was elected justice of the peace for said 
ward, and on the 10th day of January, 1889, duly filed 
his bond with three sureties. For some cause, which does 
not appear, this bond was rejected by the county board. 
The relator on the 7th of that month filed a hold-over bond 
with three suretics, which, on the 10th of the month, was 
also rejected by the county board. Sawyer seems to have sub- 
mitted to the decision of the board in refusing to approve 
his official bond, and asked that board to appoint him jus- 
tice of the peace for said ward. He also filed a second 
bond for their approval in case he should be appointed. 
The board refused to appoint Mr. Sawyer, whereupon the 
relator, on the 10th day of January, 1889, seems to have 
filed a second bond which was also rejected by the county 
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board on the 25th of that month, whereupon the said board 
declared the office vacant and proceeded to appoint the de- 
fendant, who gave a bond which was duly approved, and 
took the oath required by law and has since exercised the 
duties of the office. The relator claims the office by virtue 
of his appointment continuing until his successor should 
be elected and qualified. 

Section 17, chapter 10, Compiled Statutes, provides that 
“When the incumbent of an office is re-elected or re- 
appointed, he shall qualify by taking the oath and giving 
the bond as above directed ; but when such officer has had 
public funds or property in his control, his bond shall not 
be approved until he has produced and fully accounted for 
such funds and property ; and when it is ascertained that 
the incumbent of an office holds over by reason of the non- 
election or non-appointment of a successor, or of the neg- 
lect or refusal of the successor to qualify, he shall qualify 
anew within ten days from the time at which his successor, 
if elected, should have qualified.” 

The relator’s bonds were both filed within the ten days 
required by statute. The cause for failing to approve the 
same is not shown. It must be presumed that a sufficient 
cause existed to justify the action of the county board, al- 
though the action of that board has somewhat the appear- 
ance of being arbitrary ; but we cannot determine that mat- 
ter in this action. The remedy of the relator, upon filing 
a good and sufficient bond with the county clerk, and upon 
taking the oath required by law, within the time limited, 
was to proceed by mandamus against the board to compel 
the approval of the bond. ‘The board can then be heard in 
its own defense, and unless adequate cause was shown for 
its rejection of the bond, it will be compelled to approve the 
same. The bond has no force or validity until approved, 
because the party required by statute to approve the same, 
refuses to accept it asa sufficient bond. This, however, 
would not prevent a sufficient bond which had been duly 
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filed and which the board was compelled to approve from 
being in force from the time it should have been approved. 

The office of justice of the peace is a responsible one, 
and it is necessary that the party discharging the duties 
thereof shall have given bond as required by law. If he 
fails to give a sufficient bond, or one which the board fails 
to approve, and no steps are taken to compel such approval, 
it is the duty of the board to declare such office vacant and 
appoint an incumbent therefor. That was done in this 
case, and the defendant’s title to the office is superior to 
that of the relator. The action is therefore 


. DISMISSED. 


THE other judges concur. 


‘Wirttam Maryin y. George WErIDer. 
[FILED May 6, 1891.] 


1. Practice: Jupces or SAME DisTRICT: CONFLICTING RULINGS. 
In a district where there are two judges,a demurrer to an 
amended petition was overruled by Judge B. and leave given 
the defendant to answer, which he did. Afterwards the cause 
came on for trial before Judge A., who sustained an objection to © 
the introduction of any evidence, on the ground that the petition 
failed to state a cause of action. Held, Error. That the ruling 
of one judge upon a matter directly involved in the case is 
binding upon the otber, unless for cause it is set aside. 


2. Petition, liberally construed, Held, to state a cause of action. 


. Questions relating to the sufficiency of the petition should 
be determined before the cause comes on for trial before a jury; 
and, where no objection is raised, until that time the petition 
will, if possible, be sustained. 


Error to the district court for Pawnee county. ‘ried 
below before APPELGET, J. 
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Story & Story, for plaintiff in error. 
G. M. Humphrey, contra. 


PER CURIAM. 


This action was brought under section 40, chapter 4, 
Compiled Statutes, giving a lien upon the offspring of cer- 
tain animals, A demurrer to the amended petition was 
overruled by Judge Broady, and leave given the de- 
fendant to answer. The defendant thereupon filed an an- 
swer denying the facts stated in the petition, and pleading 
that such facts failed to state a cause of action, The cause 
afterwards came on for trial before Judge Appelget, who, 
after the jury had been impaneled and sworn, sustained 
an objection to the introduction of any testimony, on the 
ground that the petition failed to state a cause of action. 
This is a practice that cannot be tolerated, There are two 
judges in the first district, and a ruling made by one must 
be respected by the other, otherwise confusion and uncer- 
tainty will be the result. ; 

The action is brought against the defendant, who, it-is 
alleged, purchased the mares and colts on which the plaint- 
iff had a lien, and that he secreted the colts so that they 
could not be found, whereby the plaintiff was deprived of 
his lien, It is also alleged that the defendant kuew of the 
existence of this lien when he purchased the property. Lib- 
erally construed, the petition states a cause of action, 
although it is probable that there is defect of parties de- 
fendant, the principal debtor being a necessary party. No 
objection is made on this ground, however, and it is at most 
a defect of parties, which, in a proper case, would not de- 
feat a recovery. 

Questions relating to the sufficiency of a petition should 
be determined before a jury is called and witnesses sub- 
peenaed in the case, thus adding greatly to the costs and 
expenses of the trial. Whiere objections are not made until 
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the hearing, a petition will, if possible, be sustained, and 
the cause proceed to judgment. 

The judgment of the district court is, reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JoHn FLANNAGAN V. J. B. Heata. 
(FILED MAy 6, 1891.] 


1. Account: ReEvrew. In an action to recover the balance due on 
an account, the items of which and credits thereon being set out 
in full, held, that the evidence sustained the judgment of the 
trial court. 

2. New Trial: NEw1Ly DIscovERED EvIDENCE. Where newly- 
discovered evidence is merely cumulative, and is not of so con- 
trolling a character that it will probably change the verdict, it is 
not sufficient to justify the granting of a new trial. 


3. Account: Review. In an action to recover the balance of an 
account where in the prayer it is sougbt to recover ‘‘ the amount 
of said bill,” no definite sum being named therein, and no ob- 
jection has been made in the motion. for a new trial that the 
judgment is excessive, the question of such excess will not be 
considered by the supreme court, it being a court of review. 


Error to the district court for Douglas county. Tried 
below before DoANE, J. 


D. Van Etten, for plaintiff in error, 
Gregory, Day & Day, contra. 
Per CURIAM. 


This action was brought by the defendant in error 
against the plaintiff in error to recover the balance due 
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upon an account. An itemized copy of the account and 
also of the credits thereon are set out in the petition. 

The answer is a general denial. 

On the trial of the cause a jury was waived and the 
cause tried to the court, which rendered judgment in favor 
of the defendant in error for the full amount claimed by 
him. 

There were three grounds assigned in the motion for a 
new trial, viz.: 

First—That the judgment is not sustained by and is 
contrary to the evidence. 

Second—That the judgment is contrary to law. 

Third—Newly discovered evidence. 

The testimony tends to show that the plaintiff in error 
kept a feed store in the city of Omaha. The defendant in 
error also seems to have been engaged in the wholesale 
business, selling flour and feed. The plaintiff in error 
purchased certain goods of the defendant in error on credit, 
and made certain payments thereon. The plaintiff in er- 
ror appears to have resided in the country, and seems to 
have carried on his feed store in Omaha by means of a 
clerk. The principal contention on his part is that this 
clerk purchased goods in the plaintiff in error’s name, and 
without authority, for the use of the clerk himself. The 
testimony on the part of both the plaintiff in error and 
defendant in error was directed almost entirely to this 
point and the clear weight of such testimony sustains the 
finding of the court that the goods were purchased for the 
plaintiff in error. 

The alleged newly discovered evidence is merely cumu- 
lative, and even if true would not necessarily cause a re- 
versal of the judgment. To justify the granting of a new 
trial for newly discovered cumulative evidence, such evi- 
dence must be of so controlling a character that it would 
probably change the verdict. (Windham t. Kendall, 7 R. L., 
77; Levitsky v. Johnson, 35 California, 41; Maxw ell’s Pl. 
& Prac. [5th Ed.], 447.) 
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The plaintiff in error also raises a point which was not 
assigned in his motion for a new trial, viz., that the judg- 
ment is in excess of the prayer of the petition. ‘The prayer 
is as follows: ‘“ Wherefore plaintiff demands judgment of 
defendant for the amount of said bill with costs of suit.” 
This is very indefinite, and had objection been made in the 
court below, it is probable that it should have been sus- 
tained. The prayer of a petition should be for a definite 
sum, and where interest is desired, it should be asked for. 
If uo objection is made to the petition, however, and the 
judgment can be sustained consistent with the rules of law, 
it will not be set aside. In other words, prejudicial error 
must affirmatively appear, and if it does not, the judgment 
will be affirmed. 

The claim that the judgment is excessive should have 
been made in the trial court, and as this is a mere court of 
review it cannot be considered here for the first time. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


Henry Burcuam v. CHARLES GRIFFETH. 
[FILED May 6, 1891.] 


1. Sale: PassinG orf TITLE. In an action for damages to recover 
for certain fat cattle injured in the breaking down of a bridge 
the question at issue is the time when the sale and delivery had 
taken place, and the jury having found, substantially, that they 
took place when the cattle were sold, weighed, and paid for, held, 
that the verdict conformed to the proof. 


2. 


: DamaGEs: INstRUCTIONS. Where the proof fails to 
show that the party is entitled to recover damages, a failure of 
the court to instruct as to the proper measure of damages is not 
an error for which the case will be reversed. 
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Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


L. W. Billingsley, and W. H. Woodward, for plaintiff 


in error, 


Chas. O. Whedon, contra, cited, contending that it would 
have been error to give the instruction asked: Sheldon 
v. Williams, 11 Neb., 275; Runge v. Brown, 23 Id., 826; 
Herron v. Cole Bros., 25 Id., 704; Sloan v. Coburn, 26 
Id., 608 ; Converse v. Meyer, 14 Id., 190; Sandwich Mfg. 
Co. v. Shiley, 15 Td., 111. 


Per Curiam. 


This action was brought by the plaintiff against the de- 
fendant to recover the sum of $500 with interest thereon 
for September 18, 1887. 

On the trial of the canse in the court below the jury re- 
turned a verdict for the defendant, upon which judgment 
was rendered. 

The testimony tends to show that on the 16th of Sep- 
tember, 1887, the defendant sold to the plaintiff ninety- 
five head of fat steers at $4.30 per hundred pounds, with a 
shrinkage in weight of three per cent; that the steers were 
then on the defendant’s farm about six miles west of Ray- 
mond ; that the steers were then weighed and the value 
thereof computed being the sum of 35,325.85, This sum 
was paid by the plaintiff to the defendant at Lincoln on 
the day succeeding the sale (September 17). The sale 
seems to have been made on Friday and it was understood 
that the cattle were to be shipped to Omaha in a few days 
—possibly on the next day after the sale. Aun arrange- 
ment was made, however, as to feeding them until they 
were shipped. After conferring with the commission 
men in South Omaha, the plaintiff concluded to have the 
cattle on that market on Monday morning, the 19th inst. 
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In order to ship them to that point by Monday: morning 
it was necessary to load them into the cars on Sunday, . 
the 18th, and the plaintiff and defendant agreed that the 
cattle were to be driven to Raymond on Sunday, the 18th, 
and to reach that point about noon. It was also agreed 
that the defendant and his men were to drive the cattle in 
and that the plaintiff was to meet them on the road. This 
arrangement was carried out and the defendant and his 
men started the cattle on towards Raymond, and when a 
mile or two from that point, the plaintiff met them, and 
suggested to the defendant that they drive into Raymond 
ahead of the stock. This was done. The men in charge 
of the stock drove it along towards Raymond, and in cross- 
ing a bridge over Oak creek about a mile west of Ray- 
’ mond the cattle were frightened by a dog, and thirty or 
more of them pressed back onto the bridge and broke it 
down whereby tliree were maimed and a number of others 
seriously bruised and injured. 

The question presented is, Which of the parties shall 
sustain the loss? 

The clear weight of the testimony shows that the cattle 
were sold, weighed, paid for, and delivered on the 17th of 
September, 1887, and had any of the number been lost 
after that date the plaintiff would have been the party in- 
jured. 

On the issue made by the pleadings and the proof, the 
question is one of fact for the jury, and the verdict seems 
to be in conformity to the proof. Considerable stress is 
laid on the failure to instruct as to the proper measnre of 
damages. There can be no error in this until it appears 
that the plaintiff is entitled to recover some damages. 
That the proof fails to show in this case. There is no 
error in the record, and the judgment is 


AFFIRMED. 


THE other judges concur. 
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W. J. Burnaam v. Ricnarp Tizarp. 


[FILED May 6, 1891.] 


Attorneys’ Fees: Divorce: Huspann’s Lrapiniry. Sec. 12, 
chap. 25, Comp. Stats., authorizes the court in a divorce suit “ to 
require the husband to pay any sum necessary to enable the 
wife to carry on or defend the suit during its pendency.’’ Held, 
That the remedy here given for attorney fees for the wife is ex- 
clusive, and that the attorney cannot afterwards maintain an 
action against the husband for fees in addition to those allowed 
by the court and paid. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Savage, Morris & Davis, for plaintiff inerror: . 


Necessaries are defined as “anything reasonable that the 
wife should enjoy.” (Attaway v. Hamilton, 3 C. P. Div., 
393.) Legal services in divorce cases are necessaries for 
which the husband may be liable. (Porter v. Briggs, 38 
Ta., 166; Gossett v. Patten, 23 Kan., 340; MeCurley v. 
Stoekbridge, 50 Am. Rep., 229.) Nearly all the cases holding 
a contrary doctrine are where the wife was plaintiff in the 
divorce case. Where the husband seeks to have the mar- 
riage contract canceled, and, in doing so, attacks the 
character. and reputation of the wife, it is of the highest 
necessity to defend the suit. (Clarke v. Burke, 65 Wis., 359 ; 
Shelton v. Pendleton, 18 Conn., 423; Morrison v, Holt, 42 
N. H., 478; Williams v. Monroe, 18 B. Mon., 514.) Even 
in the states where it has been held that legal services in 
divorce suits were not necessaries, such services in other 
actions are so considered. (Warner v. Heiden, 28 Wis., 
517; Conant v. Burnham, 133 Mass., 503; Morris v. 
Palmer, 39 N. H., 123.) 


«1 
[o.2) 
bo 
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Lake, Hamilton & Maawell, contra: 


“The weight of authority is that an action at law for his 
fees cannot be maintained by a solicitor who prosecutes or de- 
fends on the wife’s behalf against her husband.” (Schouler, 
Dom. Rel., p. 93, and citations; Stewart, Mar. & Div., 
sec. 389; Bishop, Mar. & Div., sec. 571; Hawes, Parties, 
secs. 37, 38, 68; note to Ounningham v. Erwin, 10 Am. 
Dec., 463; Ray v. Adden, 50 N.H., 82; Cooke v. Newell, 40 
Conn., 596; Wing v. Hurlburt, 15 Vt., 607; Dow v. Eyster, 
79 IIl., 256; Catlin v. Martin, 69 N.Y., 396.) The allow- 
ances of the trial court are admitted to have been promptly 
and fully paid by the defendant, and with them the plaintiff 
must be content. (Hare v. Gibson, 32 O. St., 33; Oritten- 
den v. Schermerhorn, 39 Mich., 661; Dow v. Eyster, 79 
Ill., 256.) 


Pir Curram. 


This is an action for services alleged to have been per- 
formed by the plaintiff as an attorney for the wife of the 
defendant in defending her in an action for a divorce. 

A demurrer to the petition was sustained in the county 
court and also in the district court and the action dismissed. 
There is the following stipulation of facts in the record: 

“Tt is hereby agreed and stipulated by and between the 
parties hereto that the alleged legal services for which 
this action is brought were rendered to the wife of this de- 
fendant in error, in a divorce proceeding then pending in 
this court, wherein said Richard Tizard was plaintiff and his 
wife was defendant, commenced in April, 1887, and tried 
at the May term, 1888, when judgment was rendered against 
the plaintiff and his petition dismissed at his costs, and 
that, pending said divorce proceedings, and before the 
trial of said, cause, application by the plaintif in error 
herein as the attorney of said wife was made to the trial 
court in that suit for alimony, suit money, and attorney’s 
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fees; whereupon, on the 23d day of February, 1888, the 
court awarded $25 per month for alimony pendente lite, 
$25 suit money, and $100 attorney’s fees, and that all of 
said amounts were promptly paid by the said Richard 
Tizard, and that no other or further application for an 
additional allowance was made pending said divorce suit 
by the said defendant wife, or by her said attorney, or by 
any other person in her behalf.”” 

Sec. 12, chap. 25, Compiled Statutes, provides that “In 
every suit brought, either for a divorce or for a separation, 
the court may, in its discretion, require the husband to pay 
any sum necessary to enable the wife to carry on or defend 
the suit during its pendency, and it’ may decree costs 
against either party, and award execution for the same, or 
it may direct such costs to be paid out of any property se- 
questered, or in the power of the court, or in the hands of 
a receiver.” 

The plaintiff availed himself of this provision of the 
statute and was allowed and paid $100. If that was not 
sufficient he should have applied to the court for an addi- 
tional sum, and on a reasonable showing that the services 
were of greater value than $100, no doubt he would have 
been allowed an additional amount. The general rule is 
that attorney fees are not chargeable against the husband in 
actions of divorce except where so provided by statute. 
(Schouler’s Domestic Relations [38d Ed.], note sec. 61, and 
cases cited.) 

The authority of the court to award counsel fees is de- 
rived from the statute and the remedy there given is exclu- 
sive. Under this rule justice is done all parties. The 
court before which the services are rendered, having all the 
facts before it, awards such attorney fees to the attorney 
for the wife as are deemed adequate, and where no com- 
plaint is made by appeal, must conclusively be so declared, 
while the husband is not afterwards harassed by suits for 
services which he did not contract for. It is apparent that 
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the petition fails to state a cause of action and the judg- 


ment is 
AFFIRMED. 


THE other judges concur. 


James D. RusseLi v. WILLIAM GRIMES. 
(FILED May 6, 1891.] 


Mortgages: FORECLOSURE: SHERIFF: AMERCEMENT. One R. had 
a mortgage for a large amount upon certain real estate. One B. 
‘ also had a second mortgage on said real estate and a first lien on 
other real estate. One H. also had asecond mortgage on said 
real estate. There were also junior mortgages. An action was 
brought by B. to foreclose his mortgage and other mortgages, 
but R.’s mortgage not being due he was not madea party. A 
sale was had under the decree of foreclosure and the land pur- 
chased by H. for $1,100. The sale was confirmed and a deed 
made toH. Inthe meantime R. had purchased the decree of B. 
and obtained a quitclaim deed from H. upon paying him the 
amount of his claim and costs, there being testimony tending 
to show that the aim of R. was to aid the mortgagor in the pay- 
ment of the claims. With this understanding, apparently, the 
sheriff made a deed to H. without exacting from him the pur- 
chase money. In a proceeding by R. to amerce the sheriff for 
not paying over the amount due on the Buffam decree, held, 
upon the foregoing facts, that the sheriff was not liable. 


REHEARING of case reported 27 Neb., 812. 
S. P. Davidson, for plaintiff in error. 
A. M. Appelget, contra. 


See former report for contentions of counsel. 


Per CurraM. 


This case was before this court more than one year ago, 
and an opinion filed which is reported in 27 Neb, 812, 
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the judgment of the court below being affirmed. <A re- 
hearing was afterwards granted and the case is again sub- 
mitted. 

The facts are stated in the former opinion, and are, sub- 
stantially, that the plaintiff had a mortgage for a large 
amount, which was not due, upon certain real estate; that 
one Buffam also had a second mortgage upon said real es- 
tate and a first mortgage upon other real estate, and that 
one Harmon had a second mortgage upon the real estate 
upon which Buffam had a first mortgage and upon other 
real estate. There were also junior liens, The amount 
found due Buffam on the mortgage was $860.76, and the 
amount due Harmon $419.20. There was a third lien in 
favor of one Spicknell for $750, and also one in favor of 
one Hassett for $440.40, all of said incumbrances drawing 
ten per cent interest. The property was appraised and 
sold subject to certain liens to Harmon for the sum of 
$1,100. After this purchase by Harmon, the plaintiff, as 
some of the testimony shows, desiring to aid the mort- 
gagor in settling the incumbrances, purchased Buffam’s 
claim and took an assignment thereof to himself. The 
sale to Harmon was confirmed and a sheriff’s deed made 
to him. The plaintiff then purchased Harmon’s claim, 
paying him the amount of his decree with interest thereon, 
being $462.30, and obtained a quitclaim deed of his interest 
in the property. 

The contention of the plaintiff is that, as Harmon had 
purchased the property for $1,100, out of which the Buf- 
fam decree was to be paid before any part of the Harmon 
debt was paid, and as he is the assignee of the Buffam de- 
cree, therefore, he is entitled to the money; and as the 
sheriff made a deed to the purchaser without exacting the 
purchase price, he is liable. This would be true if the 
testimony sustained the plaintiff’s contention, but it does 
not. ; 

It is very evident from the testimony before us that all 

50 
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that the plaintiff purchased from Tarmon was his interest 
in the property without the Buffam decree. It was well 
known to Harmon that the plaintiff had purchased the 
Buffam decree, and the purpose for which the purchase was 
made seems to have been known, viz., to aid the mort- 
gagor. All parties scem to have acted upon this under- 
standing, hence the defendant did not exact the purchase 
money from Harmon, which, had he done, the plaintiff 
would have been compelled to pay the amount due on the 
Buffam decree in order to redeem from Harmon and obtain 
a quitclaim deed. This, the testimony clearly shows, he 
did not do. The property, so far as appears, is of suffi- 
cient value to pay all the claims against it, and no reason 
is shown why Harmon should take less for the amount of 
his own claim and the face value thereof. If it was sought 
tocompel Harmon to pay the entire $1,100 the court should 
order a reconveyance upon his refunding the $462.30, but 
that question is not before the court. The plaintiff has 
obtained all that he contracted for with Harmon and is in 
no situation to complain, and the defendant is not liable to 
be amerced. 
The judgment of the district court is right and is 


AFFIRMED. 


TuHE other judges concur. 


J. W. Bistop v. W. P. STEVENS ET AL. 
[FiLep May 6, 1891.) 


1. Appeal: Country to Disrricr Court: Issues. When an ap- 
peal is taken from the county court to the district court the case 
is to be tried in the appellate court upon the issues that were 
presented in the court from which the appeal was taken. 
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2. Pleading: GENERAL DENIAL: NEW MATTER Nor ADMISSI- 
BLE. All new matter constituting an entire or partial defense 
to a cause of action must be concisely and distiuctly set up in 
the answer and is not admissible under a generai denial. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Scott & Scott, for plaintiff in error: 


Under a general denial, any. evidence which tends to 
disprove a fact necessary to recovery, under the cause of 
action set forth, should be received. (Broadwater v. Ja- 
coby, 19 Neb., 79; Howard v. Hayward, 82 Mass., 356; 
Schermerhorn v. Van Allen, 18 Barb. [N. Y.], 31; Wheeler 
v. Billings, 38 N. Y., 264; Afiller v. Ins. Co., 1 Abb. N. 
C. [N. Y.], 476; Boomer v. Koon, 6 Hun [N. Y.], 645; 
Schwarz v. Oppold, 74 N. Y., 307; Gilbert ». Cram, 12 
How. Pr. [N. Y.], 455; Goddard v. Fulton, 21 Cal., 436). 
The court erred in striking the amended answer from the 
files, and in refusing to allow plaintiff in error to file it on 
the trial. (Johnson v. Jones, 2 Neb., 137; Mills v. Miller, 
3 Id., 95; Burley v. Millard, 11 Id., 289; Struthers v. 
McDowell, 5 Id., 493; State v. Russell, 17 Id., 204; Morse 
v. Traynor, 26 Id., 594; O'Dea v. Washington Co., 3 Id., 
122; Wilson v. Macklin, 7 Id., 53; MeKeighan v. Hopkins, 
19 Id., 36; Klosterman v. Olcott, 25 Id., 390; Maxwell, 
Pl. & Pr., secs. 174, 175; Boone, Code Pl., sec. 525; T- 
win v. Bank, 6 O. St., 86; Mitchell v. Goff, 18 Ja., 424; 
U. P. R. Co. v. Ogilvy, 18 Neb., 640; Deck v. Smith, 12 Td., 
392; Dressler v. Davis, 12 Wis., 65; Hayden v. Hayden, 46 
Cal., 332; Newberg v. Farmer, 1 Wash, Ter., 182; Bliss, 
Code Pl., secs. 429-30; Reeder v. Sayre, 70 N. Y., 190; 
Brown v. Bosworth, 62 Wis., 542; McLane v. Paschal, 62 
Tex., 102; St. Lowis Type Foundry v. Medes, 60 Ia., 525; 
_ Sells v. Haggard, 21 Neb., 360; Carmichael v. Dolen, 25 

Id., 338; Lowman v. De Peyster, 2 Daly [N. Y.], 203; 
Bickett v. Garner, 21 O. St., 659; Douglass v. Easter, 32 
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Kan., 496 ; Bird, etc., Co. v. Jones, 27 Id., 177; Webb »v. 
Paxton, 36 Minn., 5382; Sch. Dist. 36 v. McIntie, 14 Neb., 
47; Howland v. Couch, 48 Conn., 47; King v. Lacey, 8 Id., 
499; Bulkley v. Andrews, 39 Id., 523; Saunders v. Denison, 
20 Id., 527; Osborne v. Lloyd, 1 Root [Conn.], 301 ; Nash v. 
Adams, 24 Conn., 38; Peck v. Bacon, 18 Id., 377 ; Bingham 
v. Stewart, 14 Minn., 214; Warren v. Scott, 32 Ia., 26; 
Nettman v, Schramm, 23 Id., 525; State v. Preston, 34 
Wis., 688; Map Co. v. Jones, 27 Kan., 180; Sch. Dist. v. 
Dudley, 28 Id., 160; Assig v. Pearsons, 9 Col., 587.) 


Bradley & De Lamatre, contra: 


The general denial alone having been filed below, this 
proffered answer, containing new matter of defense, could 
not legally be filed for the first time in the appellate court. 
(U. P. R. Co. v. Ogilvy, 18 Neb., 640; Aulanier v. Gov- 
ernor, 1 Tex., 653; Hough v. Leonard, 12 Ill., 456; Hatch 
v. Allen, 27 Me., 85; Fuller v. Schroeder, 20 Neb., 636; 
O'Leary v. [skey, 12 Id., 1387; Baier v. Humpall, 16 Id., 
128.) 


PER CURIAM. 


This action was brought in the county court of Douglas 
couuty by the defendants in error against the plaintiff in 
error to recover for services alleged to have been rendered 
to the plaintiff in error as real estate agents in effecting 
sales of a large amount of real estate, descriptions of which 
are set out in the petition. 

The answer of the defendant was a general denial. 

On the trial of the cause in the county court judgment 
was rendered in favor of the defendants in error. The 
plaintiff in error then appealed to the district court, where 
substantially the same petition and the same answer were 
filed as in the county court. Afterwards the attorneys for 
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the plaintiff in error filed an amended answer, in which, 
after denying certain matters stated in the petition, they ad- 
mitted the service rendered by the defendants in error but 
alleged that they were to take their pay in wild land at a 
certain price per acre. This answer was stricken from the 
files because it did not set up the same defense as was pre- 
sented in the county court. The new matter set up in the 
answer of the plaintiff in error is substantially as follows: 

“ Defendant denies that he is indebted to the plaintiff, in 
the sums set forth in their petition, or in any sum or sums 
whatever, but alleges that when the various lands in plaint- 
iffs’ petition described for trade as aforesaid it was agreed 
by the defendant that plaintiffs, for their services in trading 
said lands, should have by assignment of contract so much 
of the lands of defendant remaining untraded as should at 
their trade valuation equal in value five per cent of the 
first thousand and two and one-half per cent of the re- 
mainder of the trade valuation of the land so traded, the 
said plaintiffs to select said amount of land from such as 
might remain untraded as aforesaid. 

“Defendant has always been ready and willing, and now 
is ready and willing, to transfer as aforesaid to plaintiffs 
the amount of land to which said plaintiffs are entitled for 
the lands by them traded at any time when same shall be 
selected by the said plaintiffs.” 

In O'Leary v. Iskey, 12 Neb., 136, it was held that 
when an appeal was taken from the county court to the 
district court the case was to be tried in the appellate court 
upon the issues that were presented in the court from which 
the appeal was taken, with the exception that matter aris- 
ing after the trial, such as payment, compromise, release, 
etc., may be pleaded as a defense to the action. It is said 
(p. 187): “A set-off arising before the commencement of 
the action, to be available in the appellate court, must have 
been presented to the court below for its adjudication, 
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The reason is, an appeat, when a bond is given as in this 
case, has the effect to vacate the judgment of the court be- 
low, and presents the same issue to the appellate court for 
its determination as was presented in the court below. If 
new issues can be raised in the appellate court it is not a 
trial of the same canse, not in fact an appeal. An appeal 
brings up the case presented in the court below for a new 
trial, and the issues cannot be changed in the appellate 
conrt except by consc.:t, or in the manner above suggested. 
Casesare to be tried on their merits; then if either party is 
dissatisfied with the judgmen the may appeal.” 

This case was approved in Sawyer v. Brown, 17 Neb., 
171, and U. P. Ry. v. Ogilvy, 18 Id., 638; Fuller v. 
Schroeder, 20 Id., 636, and Sells v. Haggard, 21 Id., 360, 
and other cases. 

This is a reasonable rule. The design is to encourage 
trials of cases upon the merits. If a party can withhold 
his defense in the inferior court, allow judgment to be 
rendered against him, and make his defense for the first 
time in the appellate court, the latter courts will be’ bur- 
dened with business, while great injustice will be done to 
litigants who had brought their actions before the inferior 
tribunals. A trial in a county court or before a justice of 
the peace probably will result in a correct judgment being 
rendered; and that this is true in an eminent degree, is 
shown by the comparatively small number of appeals taken 
from such judgments. Jn any event a party must present 
his defense and if the judgment is not satisfactory to him 
he may appeal the case submitted to the inferior tribunal 
to the district court, where he will be confined to the same 
issues as were presented in the inferior court. 

Second—It is contended with great earnestness that evi- 
dence in support of the answer is admissible under a gen- 
eral denial. 

The question here presented was before this court in the 
case of A. & N. BR. RB. Co. v. Washburn, 5 Neb., 117, and 
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it was held that all new matter constituting an entire or 
partial defense to a cause of action, must be concisely and 
distinctly set up in the answer and is not admissible under 
a general denial. The opinion in that case was written 
by Judge Ganrr, who says (page 125): 

“In MeKyring v. Bull, 16 N.Y., 308, this question is 
very elaborately and ably discussed, and it is held that ‘the 
word defense, as used in the Code, must include partial as 
well as complete defenses, and that the law should ‘be 
construed so as to require the defendants, in all cases, to 
plead any new matter constituting either an entire or par- 
tial defense, and prohibit them from giving such matter in 
evidence upon an assessment of damages when not set up 
in the answer.’ In Piercy v. Sabin, 10 Cal., 27, after stating 
that all new matter of defense must be pleaded, the conrt 
says that ‘this feature of the Code is one of the most bene- 
ficial and obvious improvements upon the former system. 
This classification of defenses is simple, logical, and just. 
Each party is distinctly apprised of all the allegations to 
be proven by the other, and each is therefore prepared to 
meet the proofs of his adversary.’ (Pier v. Finch, 29 
Barb., 170; Walton v. Minturn, 1 Cal., 362.)” 

This case is cited with approval in Allen v. Saunders Co., 
6 Neb., 436; B.& M. BR. R. Co. v. Lancaster Co.,7 Id., 33; 
Jones v. Seward Co., 10 Id., 154, and other cases, and is a 
reasonable rule that the court should not depart from. 

The language of the Code is plain and unambiguous, 
and there is no occasion for a mistake as to its meaning. 
Tf a party can hold back his defense, in effect keep it se- 
eret until the trial and then spring it suddenly upon the 
adverse party, who, for want of notice, is not prepared to 
meet. it, he will thereby obtain undue advantages, which in 
many cases would amount practically to robbery, by giv- 
ing him a verdict or judgment to which he was not en- 
titled. This the Code will not authorize or sanction. The 
court therefore properly excluded the testimony offered by 
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the plaintiff in error. There is no error in the record 
and the judgment is 


AFFIRMED. 


THE other judges concur. 


C. W. SaxrorpD ET AL. v. C. C. MuNFoRD. 
{FILep May 6, 1891.] 


1. Chattel Mortgages: Lizn: Duration: REFILING. As be 
tween the parties to a chattel mortgage the lien thereby created 
continues so long as there is a subsisting debt, which can be en- 
forced in the courts, The filing or refiling of a chattel mortgage, 
as required by statute, is for the protection of creditors and 
bona fide purchasers without notice, and not for the purpose of 
continuing the lien as between the parties to the mortgage. 


2. 


: Rients oF MorTGaGorR. Upon the testimony in the 
record the mortgagee is shown to be entitled to the security to 
the extent of the debt which the mortgage was given to secure. 


Error to the district court for Lancaster county. Tried 
below before Fieup, J. 


ii, B. Reese, for plaintiffs in error, cited: Whitney v. 
Heywood, 6 Cush. [Mass.], 82; Hale v. Morgan, 68 Ul., 
244; Kan. Mfg. Co. v. Gandy, 11 Neb., 450; Whitwill v. 
Wilson, 3 Penn. [P. & R.], 413; Hanlon v. Doherty, 9 
N.E. Rep., 782; Jones, Chattel Mortgages, sec. 661. 


J.C. Crooker, and J. E. Philpott, contra. 
Per Curtam. | 


This is an action brought by replevin in the defendant 
in error against the plaintiff in error to recover the posses- 
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sion of a span of mules. On the trial of the cause the 
jury returned a verdict for the defendant in error, on which 
judgment was rendered. 

The testimony tends to show that on the 14th day of 
January, 1887, the defendant in error executed to the 
plaintiffs in error a promissory note for the sum of $252.75, 
and to secure the payment of said note executed a chattel 
mortgage upon the mules in question. Sanford transferred 
the note before due by indorsement, but it not being paid 
when due it;was re-indorsed to him without recourse. San- 
ford thereupon took possession of the mules, when the de- 
fendant in error brought an action in replevin and reclaimed 
‘the possession. 

The defendant in error does not claim that he has paid 
the note to Sanford or any part thereof, but alleges that 
the property is freed from the lien of the mortgage by 
virtue of a verbal release by Sanford. His testimony on 
that point is as follows: 

Q. You testified these were the same mules you sold to 
Odell. How did you come to sell them to Mr. Odell? 
Did you consult anybody before you sold them? 

. Yes, sir. 

. Who did you consult? 

. Mr. C. W. Sanford. 

. The defendant? 

. Yes, sir. 

. What did you ask him? 

. I went and asked him if he had any objection to my 
selling tle mules, and him taking the notes. 

Q. Who was with you? 

A. A man named Herring. 

Q. That man was having a public sale—vendue? 

A. I thought it best to have him advertise and sell 
them. He was going to have a public sale. 

Q. OF what kind of property? 

A. A span of mules, hogs, cattle, farm machinery—one 
Iud of stock and another. 


POPrOror 
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Q. What did C. W. Sanford say about it? 

A. He told me to do so—to put them in and take a 
good note. 

Q. Who bought them? 

A. Mr, Odell. 

Q,. For how much? 

A. $295. 

Q. On what length of time? 

A. I think it was a year’s time. 

Q. What evidence of indebtedness at the time did he 
give? 

A. He gave another man as security, 

Q. On what? 

A. There were just two names on the note as security. 

Q. Did you take a note from Odell? 

A. Yes; fr. Odell and another man’s name was joined 
on the note. ; 

He also testifies that he gave this note to Sanford, who, 
after keeping it a few days, returned it to him as not being 
sufficient. He, Munford, then stated that he could get the 
note cashed at a certain bank by allowing discount thereon, 
and that he would do so and pay Sanford the amount due 
for the mules. He obtained the money on the note, and 
claims that he offered Sanford about $150, which he re- 
fused to receive. Sanford denies this absolutely. The 
defendant in error does not claim that the amount which 
he alleges was tendered to Sanford was the full amount 
of the note to Sanford, secnred by a mortgage, and all the 
testimony shows that the alleged tender has not been kept 
good. After the sale of this note the defendant in error 
claims to have traded with Odell and thereby obtained the 
mules in controversy. 

If we take the most favorable view possible of the testi- ° 
mony of the defendant in error, the contract of Sanford 
with him was, in effect, that he could make a good sale of 
the mules and thereby obtain a good note and deliver it to 
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or 


Sanford, that he would receive the same and release the 
mortgage—probably paying Munford the excess. Under 
this arrangement the defendant in error could not have 
given the mules away or sold them for greatly less than 
iheir value, nor to an insolvent person so as to deprive the 
plaintiff in error of a portion or all of his security. From 
his own statement he was to act in good faith in selling the 
mules, and upon his paying the purchase price to Sanford, 
or so much thereof as was necessary, he would acknowledge 
satisfaction of the mortgage. The mortgage was duly filed 
in Saunders county and was constructive notice to every 
one of its existence. 

As between the parties to a chattel mortgage the lien 
continues as long as there is a subsisting debt. When the 
debt is barred by the statute of limitations or other cause, 
the lien ceases; but as between the parties this lien does not 
depend upon the filing or refiling of the mortgage. The 
statute for the protection’ of creditors aud bona fide pur- 
chasers requires the mortgage to be filed, and in case of 
neglect in that regard, where there is no actual notice, a 
mortgage is of no validity as to them; but this rule does 
not apply between parties. If we take the testimony of 
the defendant in error, therefore, he failed to comply with 
the terms of his own agreement and the lien of the mort- 
gage has not been extinguished. 

The court refused to give the following instruction : 

“Tf you find from the evidence that the permission given 
to plaintiff by defendant to sell the mortgaged property 
was upon the condition that plaintiff should return to de- 
fendant the proceeds of the sale, either in notes or mort- 
gage, to be applied upon the debt, and that the note or notes 
returned were not retained by defendant and were returned 
to plaintiff, who has not since paid the debt nor tendered 
the amount thereof, then, as between plaintiff and defend- 
ant, the title conveyed by the mortgage cannot be extin- 
guished, and your verdict should be in favor of the de- 
fendant.” 
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In this refusal the court erred. The instruction was 
applicable to the testimony and stated the law correctly. 

‘There are other errors in the record which need not be 
noticed. 

On the testimony before us the plaintiff is entitled to 
the possession of the security for the amount due upon the 
note and mortgage. The judgment of the district court is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


W. G. DurrReELL v. Lacy JOHNSON. 
[FILED May 6, 1891.] 


1., Contributory Negligence: BurpEn oF PrRoor. Im an ac- 
tion for injury, caused by the alleged negligence of the de- 
fendant, where the testimony of the plaintiff is of such a 
character as to justify the jury in finding that bis own negli- 
gence contributed to the injury, it is erroneous to instruct the 
jury that the burden of proof of such contributory negligence 
is on the defendant. 


The rule stated in Lincoln v. Walker, 18 Neb., 
244, that where the plaintiff has proved his case without dis- 
closing any negligence on his part, the burden of proving con- 
tributory negligence is on the defendant, does not apply where 
the plaintiff’s own testimony tends to show contrihutory negli- 
gence on his part. 


8. Vicious Animals: INsTRUCTIONS as to a vicious and dangerous 
animal stated too broadly to be applicable to the testimony. 


Error to the district court for Lancaster county. Tried 
below before Frevp, J. . 


G. M. Lambertson, for plaintiff in error, cited, as to the 
first instruction discussed in the opinion: Phil. BR. Co. v. 
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Boyer, 97 Pa. St.,94; Baker v. Fehr, 1d., 70; City of Lin-~ 
coln v. Walker, 18 Neb., 244-50; Tolman v. Syracuse, 98 
N. Y., 198. As to the second instruction discussed : 
Wharton, Neg., sec. 918; Cooley, Torts, 342, 344, 346, 
349; Rex v. Huggins, 2 Ld. Raym. [Eng.], 1583; Besozzi 
v. Harris, 1 F. & F. [Eng.],92; Van Leuven v. Lyki, 1 
N. Y., 515; Laverone v. Mangianti, 41 Cal., 1388; Wil- 
liams v. Moray, 74 Ind., 25; Keightlinger v. Egan, 65 IL., 
235; Carpenter v. Latta, 29 Kan., 591; Scott v. Grover, 
56 Vt., 499; Glidden v. Moore, 14 Neb., 84. 


Lamb, Ricketts & Wilson, contra: 


Negligence is not a necessary element in an action to re- 
cover damages for an injury by a vicious animal. (Popplewell 
v. Pierce, 10 Cush. [Mass.], 509; May v. Burdett, 9 Ad. & 
El. [Eng.], 101; Brooks v. Taylor, 31 N. W. Rep., 8387; 1 
Chitty Pl. [16th Am. Ed.], 93; 2 Chitty Pl., 561-63; 
Stump v. Ixelly, 22 Ill., 140; Woolf v. Chalker, 31 Conn., 
121; Jackson v. Smithson, 15 M. & W. [Eng.], 563; HZud- 
son v. Roberts, 6 Exch. [Eng.], 695; Muller v. McKesson, 
73 N. Y¥., 195; Lynch v. MeNally, Id., 347; Marble v. 
Ross, 124 Mass., 47; McCaskill v. Elliott, 5 Strob. [S. C.], 
196; Wheeler v. Brant, 23 Barb. [N. ¥.], 324; Marsh v. 
Jones, 21 Vt., 878; Mann v. Weiand, 81* Pa. St., 248; 
Twigg v. Ryland, 62 Md., 380.) It is not necessary to 
prove long standing vicious habits; a single instance of such 
conduct will be sufficient. (Jfann v. Weiand, 81* Pa. St., 
243; Coggswell v. Baldwin, 15 Vt., 404; Cockerham v. Niz- 
on, 11 Ired. [S. C.], 269; Buckley v. Leonard, 4 Denio 
[N. Y¥.], 500; Arnold v. Norton, 25 Conn., 95; Woolf v. 
Chalker, 31 Conn., 128; Kittredge v. Elliott, 16 N. H., 77; 
Jenkins v. Turner, 1 Ld. Raym. [Eng.], 109; Jones v. Perry, 
2 Esp. [Eng.], 482; Smith v. Pelah, 2 Stra. [Eng.], 1264; 
Sarch v. Blackburn, 4 Car. & P. [Eng.], 297; Blackman v. 
Simmons, 3 Id., 138 ; Reynolds v. Hussey, 5 Atl. Rep. [N. 
H.], 458, and cases cited. 


798 NEBRASKA REPORTS. [ Vor. 31 


Durrell v. Johnson. 


Per Curiam. 


This action was brought by the defendant in error 
against the plaintiff in error, to recover damages sustained 
by a kick from a horse of the defendant in error. 

The defendant in error, in his petition in the court be- 
low, alleges “that the defendant was, on or about the 21st 
day of June, 1888, the owner of a certain bay Clydesdale 
stallion, and that the said defendant was then standing the 
said stallion for mares at the village of Cheney, in said 
county; and the plaintiff further says that the said defend- 
ant, for the purpose of inducing this plaintiff to patronize 
the said stallion, and to breed his mares to the said stallion, 
represented to this plaintiff that the said stallion was of 
good disposition and kind, docile, and was not vicious, and 
that he had no bad habits whatever. And the plaintiff 
further says, that, relying upon the said representations of 
the said defendant, this plaintiff agreed to and did breed to 
the said stallion, six mares; that said representations above 
set forth were false and untrue, and that the said bay 
Clydesdale stallion above mentioned was not kind, docile, 
and of a good disposition, but on the contrary was vicious, 
unmanageable, and addicted to the vicious habit of biting 
and kicking, which the defendant well knew, and that the 
said defendant, well knowing the character and disposition 
of the said stallion, did, on the 2Ist day of June, 1888, 
negligently, carelessly, and unsafely have and keep the same 
in a small barn, and in open stalls, so that the said stallion — 
could come in contact with another stallion owned and 
kept by the said defendant in the same barn; that the said 
defendant carelessly and negligently neglected to provide 
box stalls for his said stallions so as to keep them separate 
from each other ; that on the 21st day of June, 1888, relying 
upon the said representations as to the character and habits 
of the said Clydesdale stallion, went to the premises in the 
village where the defendant kept his said stallions, for the 
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purpose of breeding one of the plaintiff’s mares to the de- 
fendant’s said bay Clydesdale stallion, and that the defend- 
ant then and there negligently and carelessly permitted the 
other of his said stallions, to-wit, a gray Norman stallion, 
to be and remain in the said small barn in an open stall, 
and insecurely protected from the said Clydesdale stallion 
while the latter stallion was serving plaintiff’s mare; that 
the defendant so negligently and carelessly handled the 
said Clydesdale stallion as to permit him to come in con- 
tact with and fight the said Norman stallion, and so negli- 
gently and carelessly managed and held the said Clydes- 
dale stallion as to permit him to force this plaintiff into a 
corner of the said barn, and negligently and carelessly per- 
mitted the said stallion to kick this plaintiff on his left leg 
between the ankle and knee joints, and thereby break the 
same; that all of the matters hereinbefore alleged occurred 
without any negligence or carelessness on his part, and en- - 
tirely through the negligence and carelessness of the de- 
fendant. 

“ That by reason of the facts above set forth he has been 
compelled to expend a large sum of money, to-wit, $300, 
for medical and surgical attendance and nursing, and that 
he has suffered great bodily pain and has been disabled and 
rendered unfit to do any work since the said 21st day of 
June, 1888, and has suffered and still suffers great pain, 
and that the plaintiff’s said leg is permanently injured, and 
that he has by reason of the premises been damaged in the 
sum of $5,000. 

“Wherefore the plaintiff prays damages against the de- 
fendant for the sum of $5,300, and costs of suit.” 

The answer of the defendant below is a general denial, 
and that the injury was caused by the negligence of the 
plaintiff below. 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff below for the sum of $500, upon 
which judgment was rendered. 
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The plaintiff below was called as a witness in his own 
belialf and testified in regard to the cause of the injury as 
follows : 

A. I was holding the mare at the time, and the 
backed at the mare. He came and “jagged” hold of me 
and said ‘stand off the mare, youdamned fool.” TJ left off 
the mare, and the mare shied. 

. Who took hold of you? 

. Pete Johnson. 

. Where was the horse at this time? 

. On the mare. 

. What did he say? 

. He took hold of the collar and he said, “Let me. 
take hold, you damned fool ; you don’t know what you are 
doing.” I did not say a word and let go, and when I got 
off by the bay horse, whether the horse kicked me I don’t 

‘know. I heard an awful squeal, and I looked around and 
I saw the bay horse kicking the gray horse. Pete pulled 
at him pretty hard and pulled him away—the gray horse— 
to the middle of the stall. He pulled him away, and I 
could not moveat all. I was there by the side of the mare. 
He said, “get up, there”; he said, “I will manage them.” 
I never said another word. He had hold of the leading © 
strap, and a whip in his left hand, and he went to the. 
northeast corner and cut the bay with the whip, I thought 
pretty hard. He whipped the horse right in the stall 
where I was. I don’t say he done it purposely the first 
time he kicked. 

Q. What horse kicked? 

A. The bay horse. 

Q. The one that served the mare? 

A. Yes, sir; I sung out, let me get away or he will kill 
me. I got prepared in part. I saw him coming and I 
hauled myself «: the manger. He came and catched this 
leg just as I got on the manger—got on top of the manger. 
That is the last I saw of anything till they cameand lifted 
me out of the stall—the manger. 


rOroreé 


Vou. 31] JANUARY ‘TERM, 1891. 801 
Durrell v. Johnson. 


Q. When the horse was kicking where was your mare— 
right in the stall? 

A. Right in the stall; I say I cannot say whether he 
was kicking me or the mare. 

Q. Where was the mare? 

A. Back to the manger. 

Q. Her head to you? 

A. Her head was to me, and his horse was a large horse. 

The court instructed the jury as follows: 

“The burden of proof in this action isupon the plaintiff 
to establish by competent evidence every material allega- 
tion of his petition. And the defendant in his answer 
having alleged contributory negligence on the part of the 
plaintiff, the burden of proof is upon the defendant to es- 
tablish this allegation by a preponderance of the evidence.” 

In Lincoln v. Walker, 18 Neb., 244, this court held that 
“in an action for negligence, where the plaintiff can prove 
his case withont disclosing any negligence on his part, con- 
tributory negligence is a matter of defense, the burden of 
proving it being on the defendant.” That decision was 
rendered after a very careful examination of the author- 
ities for and against the proposition, and the conclusion 
reached, in our view, is right and will be adhered to. The 
doctrine of that case, however, can have no applicatiom 
where the plaintiff, in his testimony, has stated facts from 
which the jury conld find that his own negligence had con- 
tributed to the injury. This element is entirely ignored in 
the instruction given. The court, therefore, should have 
added to the instruction the qualification ‘‘unless you find 
from the plaintiff’s own testimony that he was guilty of 
contributory negligence.” This would have adapted the 
instruction to the evidence. 

The court also instructed the jury: ‘“ This case presents. 
two phases for your determination. first, whether or not 
the stallion ‘ Welcome’ at the time of the accident was a 
vicious, dangerous animal. If you find from the evidence 

51 
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that at the time of accident the stallion was a vicious, dan- 
gerous animal and the defendant or his keeper knew such 
fact, then the defendant would be liable for any accident or 
injury done by such animal, without negligence or care- 
lessness on the part of the plaintiff, and this would be so, 
even though the defendant or his agent was not guilty or 
carelessness or negligence. On the other hand, if you find 
from the evidence that the stallion ‘Welcome’ at the time 
of the accident was not a vicious or dangerous stallion 
beyond stallions in general, then to entitle the plaintiff to 
recover in this action it must appear from the evidence that 
the injury resulted from the carelessness and negligence or 
the defendant or his agent, and without contributing care- 
lessness or negligence on the part of the plaintiff.” 

In this instruction too much weight is given to the state- 
ment or the testimony that the stallion was a vicious, dan- 
gerous animal, and, therefore, that the defendant would be 
liable for any accident or injury done by such animal. 
The proof tends to show that the animal was in the habit 
of kicking his stall and perhaps in one or two cases kick- 
ing at other horses passing behind him. The proof fails 
to show that the horse had kicked any human being before 
the infliction of the injury on the plaintiff below ; and even 
that may have been an accident. 

In Van Leuven v. Lyke, 1N. Y., 515, itis said: “It isa 
well settled principle that in all cases where an action is 
brought for mischief done to the person or personal 
property of another by animals mansuete nature, such as 
horses, oxen, cows, sheep, swine, and the like, the owner 
must be shown to have had notice of their viciousness be- 
fore he can be charged, because such animals are not by 
nature fierce or dangerous, aud such notice must be alleged 
in the declaration; but as to animals ferw nature, such as 
lions, tigers, and the like, the person who keeps them is 
liable for any damage they may do, without notice; on the 
ground that by nature such animals are fierce and donger- 
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ous. * * * But this rule does not apply where the 
mischief is done by such animals while committing a tres- 
pass upon the close of another.” (1 Thompson on Neg- ‘ 
ligence, pp. 189, 190.) 

Judge Cooley states the rule as follows: “The keeper 
of a domestic animal is not in general responsible for any 
mischief that may be done by such animal which was of a 
kind not to be expected from him, and which it would not 
be negligence in the keeper to fail to guard against.” 
(Vrooman v. Lawyer, 13 Johns., 339; Van Leuven v. Lyke, 
1N. Y., 515; Smith v. Causey, 22 Ala. 568; Wormley v. 
Gregg, 65 Ill., 251; Dearth v. Baker, 22 Wis., 73; Jack- 
son v. Smithson 15 M. & W., 563; Hudson v. Roberis, 6 
Exch., 697; Cox v. Burbridge, 13 C. B. [N. S.J], 430; 
Glidden v. Moore, 14 Neb., 84.) 

The cases cited, in our view, state the law correctly. - 

As there must be a new trial we will not discuss the 
facts. The judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


OmanHa & FLORENCE Loan & Trust Co. vy. 
THOMAS BARRETT. 


[FILED May 6, 1891.] 


1. Adverse Possession. A party who has been in the actual, 
open, notorious, exclusive, adverse possession of real estate for 
ten years thereby acquires an absolute title to the same. 


2. : COLOR oF TITLE IS Not EssENTIAL to adverse possession, 
It is the actual, continuous, open, notorious, exclusive, adverse 
possession that ripens into an absolute title. Payment of taxes 


by the occupant for a series of years is a strong circumstance, in 
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connection with others, tending to show the adverse holding and 
the abandonment of the property by tbe holder of the title. 


3. : Revirw. Upon all the essential facts necessary to show 


adverse possession there was no conflict in the testimony and 
adverse possession clearly established, and the instructions could 
not aid the plaintiff, there being no testimony to sustain them. 


Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


Congdon & Hunt, for plaintiff in error: 


Defendant’s possession was without claim of right and 
might have continued indefinitely without tolling the right 
of entry of the owner in fee. (Hwing v. Burnet, 11 Pet., 
41; Skinner v. Crawford, 54 Ia., 119; Colvin v. RB. V. 
Land Ass’n, 23 Neb., 80.) Being without the necessary in- 
tention which makes it adverse, it will be presumed to con- 
tinue as it began. (Link v. Doerfer, 42 Wis., 391.) To 
convert stich an entry into a hostile holding, there must be 
notice equivalent to a new entry, for it is a claim of right 
where none existed before. (Pepper v. O’ Dowd, 39 Wis., 
548 ; Jackson v. Thomas, 16 Johns., 293; Griffith v. Smith, 
27 Neb., 47.) As the entry was without claim of right, 
how could the mere acquiring of a tax lien upon the premi- 
ses convert a peaceable holding into a hostile possession ? 
Only when the tax deed was issued, was the owner of 
the fee chargeable with notice of the fact that his tenant 
asserted a hostile claim. (Donohoe v. Veal, 19 Mo., 331; 
Floyd v. Mintsey, 7 Rich. [S. Car.], 181; Hall v. Stevens, 
9 Met., 418; Clark v. McClure, 10 Gratt. [Va.], 305; 
Long v. Mast, 11 Pa. St., 189; Harrison v. Pool, 16 Ala., 
167; Russell v. Davis, 38 Conn., 562; Bartlett v. Secor, 56 
Wis., 520-9.) 


Lake & Hamilton, contra: 


Payment of taxes by defendant in crror, is strong evi- 
dence of his intent to hold the lots as his own. (Payne v. 
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Hutchins, 49 Vt., 314.) Neither title nor color of title in 
an occupant is essential to the running of the statute. (Gat- 
ling v. Lane, 17 Neb., 77, and cases ; Stettnische v. Lamb, 18 
Td., 619; French v. Pearce, 8 Conn, 439; Brown v. 
M’ Kinney, 9 Watts [Pa.], 565; Conyer’s Admr. v. Kenan, 
4 Ga., 308.) 


Per CurIAM. 


This is an action to recover the possession of lots 1 and 
6 in block 88, and lots 1 and 2 in block 89, in the city 
of Florence, Douglas county. 

The answer is a general denial, and that the plaintiff’s 
cause of action did not accrue within ten years next before 
the bringing of the action. 

The action was brought on the 5th day of November, 
1887. On the trial of the cause in the court below, a ver- 
dict was rendered in favor of the defendant, and a motion 
for a new trial having been overruled, judgment was en- 
tered on the verdict. 

A number of errors are assigned in this court, particu- 
larly in regard to instructions given and refused by the 
court. It is unnecessary to review the instructions, either 
given or asked on behalf of the plaintiff, as in our view 
there is no testimony to sustain them, 

The defendant was called as a witness in his own behalf 
and testified as follows: 

Q. When did you first take possession of those lots, Mr. 
Barrett? 

A. I bought the place in 1870—I first bought the place 
in 1870. Those two lots were then enclosed by the man 
that I bought them from. 

Q. Which two, the ones where your house is? 

A. Yes, sir, 1 and 2, in block 89. 

Q. One and two in 89? 

A. Yes, sir. 
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By a juror: Q. I thought you said your house was on 
lot 8, in block 89? 
. Yes, sir. 
. You bought the two lots, 1 and 2? 
. One and two. 
. Who was the man you bought of? 
. Olsen. 
A man named Olsen ? 
. Yes, sir. 
. Were those two lots, included in what you purchased 
of Olsen, enclosed at the time? 
A. At the time, sir. . 
Q. Those were the two lots in 89? 
A. In 89. 
Q. Now, when did you first take possession of lots 1 
and 6, in 88? 
A. In 1875 I went to live there, and I had possession 
of them but had not bought them at that time. 
. Youhad not bought them then? 
Not at the time. 
. When did you buy them? 
. I bought them in 1876. 
How did you buy them; at what sale? 
. I bought them at county treasurer’s sale for taxes. 
. Well, did you enter upon the occupancy of them— 
did you continue your occupancy, or not, of the lots? 
A. Ever since, sir. 
Q. From 1876 down to the present time? 
A. Yes, sir. 
Q. Are you still in occupation of them? 
A. I am still occupying them. 
Q. Is there any fence or enclosure around the lots; that 
is, in block 88—1 and 6 in 88? 
A. Now? 
Q. Yes, sir. 
A. Yes, sir; they are enclosed and worked. 


OrOroOrop 


OPOPOrO 
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- Who enclosed them ? 
I did, sir. 
And when, sir? 
In 1876. 
1876? 
1876. 
. You enclosed them then ? 
. Yes, sir. 
. Has that enclosure been kept up from 1876 to the 
present time ? 

A. Except when I was surveying and breaking the 
land to plant; then I put a wire fence on. 

Q. You just changed fences. 

A. Yes, sir. - 

Q. But you have kept it enclosed all the time with one 
fence and another ? 

A. Yes, sir. 

Q. When did you commence the cultivation of those 
lots? 

A. In 1878. 

Q. Before you commenced the cultivation, how did you 
occupy them—for what purpose? 

A. Used it as a pasture for calves and cows. 

Q. Did any one else have any occupancy with you, or 
_ did you recognize any one else? 

A. None whatever, sir. 

Q. You claimed to be the owner of those lots ? 

A. Yes, sir. 

Q. How long have you claimed to be the owner of those 
lots in 88? 

A. Since 1876. 

Q,. Since 1876? 

A. Yes, sir. 

Q. That is when you purchased at tax sale? 

A. Yes, sir. 


PPOPOrere 
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Q. And the other lots in 89—how long have you 
claimed the ownership? 

A. Well, ever since I bought —— 

Q. Bought them from Olsen ? 

A: Yes, sir. 

Q. Have the lots—I believe you said the lots where your 
house is were enclosed when you bought them? 

. Yes, sir. 

. Have you kept up that enclosure? 

. All the time, sir. 

. All the time? 

. Yes, sir. 

. Was there any difference, if so, state what, be- 
tween your occupancy and control of the lots when this 
suit was brought, and at any time previous ? 

A. None, sir. 

Q. Now, sir, who has paid the taxes on those lots since 
1876? 

. I did, sir. 

. You have? 

. Yes, sir. 

. Have you kept the taxes paid up? 

. Altogether, sir. 

. Here is a receipt, which I offer in evidence, and to 
which there is no objection, signed by A. C. Althouse, 
treasurer, and describing those lots in which there is $9.63 
it appears was paid; was that issued to you? 

A. Yes, sir. 

Q. Did you pay those taxes? 

A. I did, sir ; that is, for the year 1875. 

Q. Did you pay them in 1876? 

A. Yes, sir. 

Q. Here is another signed by A. C. Althouse, dated 
April 21, 1877, for the taxes of 1876; are you the Thomas 
Barrett named there? 

A. Yes, sir. 


OPFPOroOopr 


OPOrop 
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Q. Did you pay those taxes for that year? 

A. I did, sir. 

His testimony further shows that he has continued in 
the occupancy of said lots as owner thereof, and paid the 
taxes thereon up to the time of trial. 

There is no testimony contradicting this. It is true 
Mr. Lantry testifies that in the year 1880 he had occasion 
frequently to pass one of these blocks and that it was not 
enclosed; also another witness testifies that he was em- 
ployed by the defendant about that time to erect a fence on 
one of the blocks, and that it was not enclosed at that 
time. The defendant and witnesses in his behalf testify 
that the blocks were enclosed by a willow fence prior to 
the year 1875 and continued to be so enclosed until about 
the year 1880, when the defendant testifies that he had the 
lot broken up and a new fence erected around it. There 
is no denial of this testimony and the jury could not have 
found against it and the verdict have been sustained. 
There was considerable of an effort made to show that the 
defendant entered into possession of the lots as a tenant 
and therefore his possession could not be adverse. The 
cross-examination of the defendant upon this point simply 
shows that prior to 1875 he did not claim to be the owner, 
but in that year he pnrchased the lots at tax sale, and from 
that time until the present has paid the taxes thereon and 
has claimed to own the same. 

In Gatling v. Lane, 17 Neb., 82, it was held “that 
a person who enters. upon the land of another with the 
intention of occupying the same as his own, and carries 
that intention into effect by open, notorious, exclusive, 
adverse possession of the premises for ten years, thereby 
disseizes the owner, and this is so whether the entry and 
possession are contrary to the will of the owner or not, if 
the occupant denies the owner’s title and claims the land 
as his own.” That case was followed and approved in 
Haywood v. Thomas, 17 Neb., 237, and Stetinische v. Lamb, 
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18 Id., 625; Graham v. Flynn, 21 Id., 232; Parker ». 
Starr, Id., 683; Gue v. Jones, 25 Id, 634, and other 
cases. 

The defendant was not only in possession, but paid the 
taxes on the lots in question. This was good evidence 
that he claimed the same as his own. 

The case of Peterson v. Townsend, 30 Neb., 373, is very 
similar in its facts to that under consideration, and the 
title of the occupant was sustained. (See also Levy v. Yerga, 
25 Neb., 764; Obernalte v. Edgar, 28 Neb., 70.) 

The plaintiff corporation was organized about the year 
1885, and afterwards obtained a deed of conveyance of the 
lots in controversy. The owners had paid none of the 
taxes, nor borne any of the burdens incident to the owner- 
ship of property. They had, so far as appears, in fact 
abandoned i¢ as far as it is possible to abandon real estate. 

Property is said to be abandoned when it is thrown 
away or its possession voluntarily forsaken by the owner. 
(Eads v. Brazerton, 22 Ark., 499; 1 Am. & Eng. Ency. of 
Law, 2.) The holders of the paper title refused, or at 
least neglected, to pay the taxes due on the lots in question, 
probably regarding them of not sufficient importance to 
justify the expenditure. The defendant, however, entered 
into possession and paid the taxes due upon the lots, and 
such possession has ripened into an absolute title. There 
is no error in the record, and the judgment is 


AFFIRMED. 


THE other judges concur. 
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L. OpPpENHEIMER & Co. vy. Lorenzo Marr ET AL 
[FILED May 6, 1891.] 


Garnishment: Monty Due From SHERIFF ON ConTRACT NoT 
In Custopia Lecis. L. & Co. having recovered judgment in a 
justice’s court against L. M. for $104.25, and execution having 
been issued and returned. no goods found whereon to levy, affi- 
davit and notice of garnishment were made-and served on T. 
H. B., who appeared and answered, and by which it appeared 
that he was the sheriff of the county, and had in his hands $62 
due to the judgment debtor for the pasturage and keep of certain 
live stock taken in execution by the sheriff, and sold at the suit 
of the K. Nat. Bank v. R. M., and which money was part of the 
proceeds of the sale. Held, That the judgment of the district 
court affirming that of the justice discharging the garnishee on 
the ground that the sheriff’s money was custodia legis, and not 
subject to garnishment, was error. The judgment reversed, and 
judgment for the amount with interest entered against the gar- 
nishee. 


Error to the district court for Hitchcock county. Tried 
below before CocHran, J. 


George E. Banks, for plaintiff in error, cited: Wehle v. 
Conner, 83 N. Y., 231; Conover v. Ruckman, 33 N. J. Eq., 
303. 


J. W. Cole, contra, cited: Wilder v. Bailey, 3 Mass., 289; 
Benson v. Flower, Croke’s Rep. [Eng.], 166-176; Farr v. 
Newman, 4 T. R., 621; Turner v, Fendall, 1 Cranch [U.8.], 
117; Sharp v. Clark, 2 Mass., 91; Penniman v. Ruggles, 
6 Id., 166; Staples v. Staples, 4 Me, 532; Farmers’ 
Bank v. Beaston, 7 Gill & J. [Md.], 421; Clymer v. Wil- 
lis, 3 Cal., 363; Hill v. La. C.& M. R. Co., 14 Wis., 291; 
Reddick v. Smith, 3 Scam. [Ill.], 451; Handy v. Dobbin, 
12 Johns. [N. Y.], 220; Dubois v. Dubois, 6 Cow. [N. 
Y.], 494; Miller v. Adsit, 16 Wend. [N. Y.], 363; Sta- 
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tionery Co. v. Case, 26 Kan., 299; Rhines v. Phelps, 3 
Gil., 455; Acker v. White, 25 Wend. [N. Y.], 614; Sel- 
leck v. Phelps, 11 Wis., 380; Hilliard, Torts [8d Ed.], 
p. 51, sce. 29; Freeman, Exec., sec. 130; Herman, -Exec., 
sec, 246; Williams, Exec., 2113; Hagan v. Lucas, 10 
Pet. [U. 8.], 400; Brown v. Clarke, + How. [U.8.], 4; 
Maxwell, J. Pr. [4th Ed.], 211; Maxwell, Pl. & Pr., 499 


Cons, Cu. J. 


This cause is on error from the county of Hitchcock. 

Proceedings in garnishment against Thomas H. Britton 
were taken on error to the district court of said county on 
June 15, 1889, by the plaintifis, alleging that on April 21, 
1889, they recovered a judgment before W. A. Connett, 
justice of the peace of Culbertson precinct, against the de- 
fendant Marr for $104.25, and $3.50 costs, on which exe- 
cution was issued and returned “no goods or chattels found 
whereon to levy.” Affidavit of garnishment followed, 
and summons was issued and served on defendant Britton, 
who appeared on June 7, 1889, and answered that he had 
$62 iu his possession due to the defendant. On cross-ex- 
amination it was discovered that the garnishee was the 
sheriff of the county, and that the money due the judg- 
ment debtor was for the pasturage, keeping, and care of 
certain live stock, taken in execution against Rebecca Marr, 
at the suit of the Kalamazoo National Bank, and was part 
of the proceeds of the sale of the stock under the execu- 
tion. The justice held that the money was in the gar- 
nishee’s hands, as sheriff, and was not subject to garnish- 
ment, and the garnishee was.discharged from lability. A 
transcript of the proceedings was taken to the district 
court on error, and on November 16, 1889, there was a 
trial to the court and the judgment of the court below was 
affirmed with costs against the plaintiffs. 

The plaintiffs’ assignment of error is, that the district 
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conrt erred in affirming the judgment of the justice of the 
peace and in discharging the garnishee. 

From the record it appears that the garnishee, as sheriff, 
on May 1, 1889, having -levied upon and taken on execu- 
tion twenty head of cattle, seven head of fat steers, one span 
of mares, and one Clydesdale stallion, employed the judg- 
‘ ment debtor to pasture, feed, and care for the stock, sub- 
ject to the garnishee’s order, for the sum of $2 per day. 
On the second and third days of June, following the days 
of sale of the property, there was due the judgment debtor 
on this account $62. On June 8, during the progress of 
the sale, the garnishee was served with summons from the 
justice’s court. On the 4th of June he made return of the 
execution, taxed the cost of keeping the stock $62, and 
retained it. On the 7th of June he answered as garnishee 
in the justice’s court. His contract for the care of the live 
stock was a personal one, for which he was personally re- 
sponsible under all circumstances, and was unattended by 
the authority or jurisprudence of the court. While he was 
legally entitled to tax the costs of levy and sale against 
the proceeds of the property, and incidentally to include 
that of keeping and protecting it, the money in his hands, 
or to come into his hands, for that purpose, was never at 
any time in custodia legis, in the sense that it was not sub- 
ject to the authority of any other competent court. It was 
but a debt due from the sheriff to his contractor and cred- 
itor. If, however, it may be regarded as “in the custody 
of the law,” and is a remainder in the hands of the sheriff 
after satisfaction of all other costs, would it be exempt 
from attachment? Secs. 224 and 989 of the Civil Code 
binds the garnishee for all property or money he may 
have in possession owing to the defendant at and after the 
service of the writ and notice. 

The rule, “in custodia legis,” applies only where the 
sheriff is bound to have the money in hand to pay the exe- 
cution plaintiff, and not to cases in which he has in his pos-. 
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session, after satisfying the execution, a surplus of money 
from the sale of property. Such surplus is the property 
of the execution,defendant, and being held by the sheriff 
in a private and not in an official capacity, it may be at 
tached in his hands. (Drake on Attachment, 281.) 

“Judgment debts and moneys collected on execution in 
the hands of a sheriff are liable to attachment under pro- 
cess against the judgment creditor.” (Wahle v. Conner, 83 
IN. Xsj°231)) 

“The surplus proceeds of property in the hands of an 
officer of the court, after satisfying the execution, or other 
process, belongs tothe defendant, who is entitled to it with- 
out an order of the court, and is therefore subject to gar- 
nishment by a creditor.” (Leroue v. Baldus, 13 8. W. 
Rep., 1019.) 

In the case of Weaver v. Cressman, 21 Neb., 679, it was 
laid down in the opinion of the then chief justice, that 
“while the general rule is that money puid into the hands 
of the clerk of a court on a judgment, and money in his 
possession by virtue of his office, cannot be attached, yet 
there are exccptions to this rule, as where money was in 
the hands of the clerk from the sale of lands in partition 
which had been ordered to be paid over to the parties, and 
no doubt a court of equity, in a proper case, would subject 
funds in the hands of & clerk, belonging to a debtor, to the 
satisfaction of a creditor’s claim.” 

The most comprehensive rule as to garnishment would 
seem to be that laid down in the Nebraska Pleading and 
Practice, p. 509, that “a person who holds money subject 
to certain conditions, upon the fulfillment of which it is to 
become the property of a third party, is not liable as gar- 
nishee in an action against the latter until the conditions 
have been fulfilled.” And when those conditions are com- 
plete, we hold that he is liable, subject to the legal excep- 
tions laid down by the author. There is to be a limit even 
to the rule of judicial custody, and that limit is reached, as 
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in this case, when the judgment and costs are satisfied, and 
the remainder, in the hands of the sheriff, is subject to gar- 
nishment as money acknowledged to be due to this judg- 
ment debtor. ‘The court has discharged its functions, has 
satisfied its suitors, and is no longer custodian of the costs 
of levy and sale which had becomethe perquisites of those | 


“ 


entitled to them. r 

The judgment of the district court is reversed and the 
cause is remanded to that court, whichis ordeed to entera 
judgment for the plaintiff in error against Thomas H. 
Britton, as garnishee, for the sum of $62, with interest 
from June 7, 1889. 


JUDGMENT ACCORDINGLY. 


Tae other judges concur. 


J. E. Berrs v. B. B. Born. 
{FILED May 6, 1891.] 


Summons: Service: RETuRN. A sheriff’s return of mesne pro- 
cess in the words, “Received this summons the 27th day of 
July, 1888, and I hereby certify that on the 30th day of July, 
1888, I served the within writ of summons on the within J. E. 
Betts, by delivering to him a true and certified copy of the same 
with all the indorsements thereon,’ held, sufficient under sec. 29 
of the Code, and 22 of chap. 20, Comp. Stats. 


Error to the district court for Cedar county. Tried 
below before Kixxarp, J. 


Wilbur F. Bryant, for plaintiff in error, cited: Murfree, 
Sheriffs, sees. 839-40. 


B. B. Boyd, pro se. 
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Coss, Ca. J. 


This action was originally brought in the county court 
of Cedar county on the following bill of particulars: 


“J. E. Betts, 
“Tn account with B. B. Boyp, Dr. 
For attorney fe@S.........scesesesececsscesscececeteeees $25 00 

“For which amount, with interest at seven per cent from 
January 2, 1886, plaintiff asks judgment.” 

Summons was issued, indorsed in the words and figures 
of the bill of particulars, served by the sheriff, and returned 
as follows: 

“Rec'd this summons the 27th of July, A. D. 1888; I 
hereby certify that on the 30th day of July, 1888, I served 
the within writ of summons on the within named J. E. 
Betts by delivering to him a true and certified copy of the 
same, with all the endorsements thereon.” 

Default was entered against the defendant. After the 
record of the default the following appears : 

“Whereupon the plaintiff appearing in person and in 
his evidence admits a credit of $5, it is therefore found 
that the defendant is indebted to the plaintiff in the sum 
of $23.30, with interest from date.” 

On September 5, 1888, transcript of the judgment was 
taken on error by the defendant to the district court, and 
November 14 following, on hearing and argument, the 
judgment of the court below was affirmed. 

The plaintiff in errov brings it here for review on the 
following errors : 

J. That the return of the sheriff was insufficient to show 
jurisdiction. 

II. That there was no evidence before the court upon 
which to base a finding. 

III. That the judgment was excessive. 

The first error is that the sheriff’s return was insuffi- 
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cient to show jurisdiction, or that it fails to show that a 
copy of the writ was delivered to the defendant personally, 
or was left at his usual place of residence, as required by 
sections 29 of the Code, and 22 of chapter 20 of the Stat- 
ute. This objection seems wholly groundless and hyper- 
critical. In support of it, however, is cited an authority 
on the law of sheriff’s duties, to the effect that ““ Where by 
statute, alternative modes of serving process have been pre~ 
scribed, it is required not only that the sheriff’s return 
shall show that the writ has been ‘executed,’ but it must 
also show how it was executed, and which of the two or 
more statutory modes of bringing the defendant before the 
court was adopted by the officer.” (Murfree on Sheriffs, 
sec. 840.) 

This rule was satisfied, and the statute was complied with 
when it was shown by the return how the defendant was 
personally served with process, “by delivering to him a 
true and certified copy of the same,” and not by leaving it 
at his usual place of residence, as the alternative. To deliver 
is to give or transfer, as to deliver a letter, from one person 
to another, or mesne process from the sheriff to the defend- 
ant, who was thereby served in person, in compliance with 
the statute. In the ten decisions under sec. 69, as to the 
service of process, it has not been held that the return 
should run in the words of the section in order to estab- 
lish a personal service. Words which imply it precisely, 
leaving no other construction, ought to be deemed suffi- 
cient to establish the fact. 

In Parker v. Starr, 21 Neb., 680, the sheriff returned: 
“TI served this summons on S. S. in person, and 8. E. S. 
and C. &., by delivering to each of them a true and certi- 
fied copy with all the indorsements thereon,” was held to 
be sufficient—the process was delivered to them. An actual 
delivery, or adelivery in fact, is the transfer of the physi- 
cal possession of the object in esse. 


If the custom of noted speakers and writers in litera- 
52 
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ture as a standard of accuracy has yet any authority, suffi- 
cient examples of personal service may be cited in the use 
of the word “ deliver.” 

For Joseph said to the chief butler, “thou shalt deliver 
Pharaoh’s cup into his hands,” and from the same account 
it is certain that the third day the Egyptians had the cup. 
(Gen. xl: 13.) 

And when Prince Hal. ordered the guard to deliver 
Falstaff over to the constables for his lying impertinence, 
it is not questioned that Sir John was under close arrest 
until again delivered from it. (VI Hen. IV.) 

At the first day’s battle of Shiloh the right of the enemy 
rested on the bank of the Tennessee river, “when two 
federal gunboats delivered their fire with vigor and effect,” 
and personally to the commander-in-chief, who fell in 
this action. (U. 8. G. Memoirs, vol. 1, p. 367.) 

These are examples of actual, personal delivery in fact, 
on the usage of the word, from an early period to a more 
recent one, 

The county conrt having ample jurisdiction, it is shown 
from the record that the defendant made default, that the 
plaintiff appeared and gave “his evidence,” upon which 
the court found for the plaintiff and rendered judgment. 

That the judgment is excessive is an objection that the 
plaintiff in error should have made at the trial in the lower 
court. 

“Tn all cases of error, not of a jurisdictional character, 
before the aggrieved party can be heard in the court of 
error he should first seek relief at the hands of the court 
where the error occurred.” (Griggs v. Le Poidevin,11 Neb., 
385.) 

The errors in this case are not merely technical, they are 
frivolous, The judgment of the district court is 


AFFIRMED. 
THE other judges concur. 
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Dewey & Srone v. W. E. WALTON, 


[FiLep May 6, 1891.} 


Judgment Liens: ATracH ONLy To DEeBror’s InTeREsT. L. 
F. E. and wife mortgaged one and a half acres of ground in 
Nance county, to secure the payment of $75 to S. E., who sold 
and assigned the mortgage to W. E. W., defendantin error. Suab- 
sequently J. M. T., as administrator of L. F. E., deceased, the 
mortgagor, under an order of the court, sold the two and a half 
acres at public sale, subject to the mortgage, aud reserving all 
improvements, consisting of fences, posts, windmill, pump, coin 
cribs, etc., to G. S. Y., and made an administrator’s deed ac- 
cordingly. D. and§&., the plaintiffs in error, recovered a judg- 
ment in the district court against G. S. Y¥., levied execution 
upon, and bought in the lot. In an action by W. E. W. to fore- 
close the mortgage, held, that by the purchase of the lot by D. 
and S. at sheriff’s sale they obtained no title nor lien 10 the 
improvements which had been sold to W. E. W. by the rep- 
resentatives of L. F. E., deceased, and had been removed prior 
to the sale under the execution at law of D. and S. 


Error to the district court for Nance county. Tried 
below before Post, J. 


M. V. Moudy, for plaintiff in error, cited, in addition to 
cases discussed in opinion: Jones, Mtges., sec, 722; Park- 
manv. Welch, 19 Pick. [Mass.], 231; Deuster v. McCamus, 
14 Wis., 333; Kelley v. Whitney, 45 Wis., 110; Stevens v. 
Cooper, 1 Johns. Cl. [N. ¥.],425; Guion v. Knapp, 6 Paige 
[N. Y.], 35; Benton v. Nicoll, 24 Minn., 221; Warner v. 
De Witt, etc., Bank, 4 Bradw. [Ill.], 305; Hall v. Edwards, 
43 Mich.,473; McHugh v. Smiley, 17 Neb., 623, and cases ; 
McKeighan v. Hopkins, 19 Neb., 39, and cases; Yootle v. 
White, 4 Neb., 404; Renard v. Brown, 7 Id., 453-4-5; 3 
Washb., Real Prop. [4th Ed.], 434. 


Reid & Morgan, contra, cited cases referred to in opinion. 
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Coss, Cu. J. 


This action was originally brought by the defendant in 
error in the district court of Nance county to foreclose a 
mortgage of L. F. Ellis and Rebecca, his wife, to Samuel 
Ewing to secure a promissory note of $75, dated June 30, 
_ 1884, due in one year, with nine per cent interest, on “one 
and a half acres of ground, a part of the southwest quar- 
ter of section 13, township 17 north, range 4 west, com- 
mencing at eight chains two links west of the southeast 
corner of the northeast quarter of the southeast quarter of 
said section 13; thence running north 177 feet to a stake; 
thence west 344 feet to a stake; thence south 1764 feet 
parallel with the east line of Chestnut street of the original 
town of Genoa to a stake; thence east 344 feet to the place 
of beginning.” 

The note secured and the mortgage on this ground, were, 
on April 2, 1887, for valuable consideration, assigned and 
delivered to the defendant in error, and subsequently on 
October 30, 1885, George S. Young, of said county, bought 
the lot, subject to the mortgage, for the sum of $28.65, at 
the sale of J. M. Travis, administrator of the estate of L. 
F. Ellis, deceased, by authority of the district court of said 
county; the improvements on the lot, of fences, shedding, 

- windmill, pump, and corn cribs, etc., being reserved aud 
excepted from that sold and conveyed. 

The plaintiffs in error, Charles H. Dewey and Emerson 
L. Stone, partners in trade as Dewey & Stone, answered in 
the court below, setting up that on September 30, 1884, 
they recovered a judgment in the district court of said 
county against George 8. Young of $533.30, to satisfy 
which the lot was levied upon and sold to them at sheriff’s 
sale, and deed made October 27, 1887. They charge the 
unlawful committing of waste and despoliation of the im- 
provements and appurtenances against the plaintiff, for 
which they ask to be indemnified in $250. 
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The plaintiff below replied setting up that the improve- 
ments and appurtenances of the lot were reserved from the 
administrator’s sale, and in the deed to Young, and that the 
plaintiffs in error took nothing but an equitable interest in 
the lot, subject to the prior mortgage. 

There was a trial to the court, a jury being waived, and 
the cause was heard upon the petition, the answer of Dewey 
& Stone, the plaintiff’s reply, and the evidence, and it was 
found that L. F. Eis and Rebecca, his wife, executed a 
mortgage deed to Samuel Ewing forthe premises described, 
which mortgage was duly recorded on July 11, 1884; that 
subsequently, on April 2, 1887, the mortgage and the note 
secured thereby were sold, assigned, and transferred to the 
plaintiff; that on October 30, 1885, George 8. Young pur- 
chased the premises, taking a deed subject to the mortgage ; 
that there is due the plaintiff upon the note $105.40, with 
* interest at the rate of nine per cent from this date, Decem- 
ber 5, 1888, and that the plaintiff is entitled to a foreclos- 
ure of the mortgage and a sale of the premises to pay the 
same. 

The court further found that Dewey & Stone recovered 
a judgment against George S. Young, which is a lien on 
said premises, but is inferior to that of the plaintiff, and 
that there is due to Dewey & Stone thereon $ . 

It was ordered that the defendants within twenty days 
from the entry of this decree, pay to the plaintiff $105.40, 
and the interest due thereon, and $9.93 costs hereon, or that 
the defendants’ equity of redemption be foreclosed and said 
premises be sold by the sheriff as upon execution, and that 
he bring the proceeds into court to be applied in satisfac- 
tion of the sums found to be due, in the order of their pri- 
ority, upon the confirmation of the sale. 

The defendants’ motion for a new trial was overruled, 
exceptions to the findings and judgment of the court were 
taken of record, and the cause brought to this court on the 
following errors: 
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1. The court erred in finding for the plaintiff on the 
issues joined. 

2. In dismissing the couuter-claim of defendants. 

It appears from the record that one John Wiggins, and 
L. F. Ellis, the mortgagor of the premises, were stock 
dealers in the town of Genoa, carrying on the business of 
feeding cattle and hogs for the market, and used the prem- 
ises for that purpose. It is admitted that the lot was im- 
proved by hog-houses, corn cribs, cattle sheds, a substantial 
windmill with derrick, and the fencing and posts inclosing 
the lot, all of which were removed by the plaintiff prior 
to the sale of the lot on the sheriff’s execution to defendants 
Dewey & Stone. 

The plaintiff being examined as a witness on the trial, 
testified that, after the death of Ellis, in the last of the 
year 1885, or early in the year 1886, he succeeded Ellis in 
the elevator and hog buying business; that he became the 
owner of the improvements on the lot in question by buy- 
ing the half interest of Wiggins (which Mrs. Ellis as the 
heir of her deceased husband admitted), and shortly after 
bought of Mrs. Ellis her interest in the other half, and 
was in possession of the premises under verbal agreement 
with G. 5. Young, when the sheriff’s levy was made of the 
execution against him, and removed the lumber and fixtures 
to his own home in the day time openly before the day of 
sale. This disposal of the fixtures, and the foreclosure of 
the oviginal mortgage, left nothing of value for the last 
purchaser. 

The plaintiffs in error now urge that when the defend- 
ant in error took the mortgage of assignment from the 
original mortgagee, he was bound to take notice of the 
character of the property specifically described and covered 
by the mortgage; and as the improvements were perma- 
nent, they became pledged with the land as security for the 
note of $75, with interest, to the extent of their value; 
and having removed the same has, in that degree, lessened 
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the security, and seeks to enforce the mortgage against the 
naked lot, which will leave nothing to be applied to sub- 
sequent liens. This, it is argued, is inequitable; that if 
their title could be cured by bidding the property in at 
foreclosure sale, protecting themselves in the right and 
title to the improvements on the lot, it becomes their right 
to do so, and the defendant in error ought not to be per- 
mitted, under the rules of equitable jurisprudence, to use 
any unfair means to defeat that right, and cites Jones on 
Mortgages, sec. 695, that “ When fixtures are severed from 
the mortgaged property by the mortgagee without tlic con- 
sent of the mortgagor, in a state where the rule is that the 
title and right of possession remain in the mortgagor un- 
til foreclosure, the mortgagor may recover damages for the 
trespass committed by the person who removed the fixtures. 
The fact that the mortgage was afterwards foreclosed and 
the property bought by the mortgagee and conveyed to 
him by the sheriff, does not affect the case; because the fix- 
tures having been removed, they are freed from the opera- 
tion of the mortgage, and the foreclosure does not affect 
them, The title to the fixtures was in the mortgagor at 
the time they were severed from the freehold, and he is 
entitled to recover their value.” (Hill v. Gwin, 51 Cal., 
47.) 

The same rule prevails in cases where the defendant in 
execution commits waste during the time that he is entitled 
to redeem. The purchaser may, when he subsequently re- 
ceives a deed from the sheriff, recover of the defendant for 
such waste. (Freeman on Ex., Ist Ed., sec. 349a; Rich », 
Baker, 3 Den. [N. Y.], 79.) And “Analogous to the cases 
above cited, it has been decided that as between the original 
parties the release of a part of the premises does not affect 
the mortgagee’s lien upon the residue. This is bound for 
the whole debt. But as against others who have liens 
upon portions of the mortgaged premises, a mortgagee with 
notice of such liens has no right to release any portion of 
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the mortgaged premises to the injury of the owners of such 
liens.” (Jones on Mortgages, sec. 722, and cases there cited.) 

Numerous other authorities are presented in the brief 
and will be found in the reporter’s citations to this case. 
The counsel’s very ingenious argument Jacks no element of 
research for authority and precedent. It is not doubted 
that each of these is consistent with its stated condition, 
and all are of authority in like cases. But it is not be- 
lieved that any of the examples cited are analogous to the 
ease at bar, or that the similarity and conditions of any 
bear a sufficient resemblance to warrant it as a guide to be 
followed. 

The plaintiffs in error can claim no other title or interest 
in the property in question than that of the sheriff’s sale. 
The sheriff could sell no other estate or interest than that 
of the judgment debtor at the date of the judgment. That 
interest was public and notorious by a deed duly recorded 
August 25, 1887, granting him the lot of “one and one- 
half acres, more or less, reserving therefrom all improve- 
ments and appurtenances thereon, and subject to a certain 
mortgage lien thereon.” ‘This was sixty-two days’ notice 
to the purchaser prior to the confirmation of the sheriff’s 
sale. 

It is the rule of law in this state that a judgment lien 
attached only to the actual interest of the debtor, and it 
was held at the April term, 1878, in the case of Gahvay v. 
Matchow, reported in 7 Neb., 285, that “the lien of a judg- 
ment does not exceed the actual interest which the judg- 
ment debtor had in the land at the time it was rendered, 
and it is subject to every equity existing against the debtor 
at the time of its rendition.” This rule has been affirmed 
and reaffirmed in the decisions rendered in Dorsey v. Hall, 
7 Neb., 465; Berkley v. Lamb, 8 Id., 399; Mansfield v. 
Gregory, 11 Id., 298; Leonard v. White Cloud Ferry Co., 
Id., 340. 

Under this rule the plaintiffs in error could take noth- - 
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ing in this case unless fraud and collusion be shown be- 
tween the mortgage creditor and the judgment debtor to 
make away with the appurtenances and trade fixtures of 
_the lot and embezzle the proceeds. There was an attempt, 
on the cross-examination of the plaintiff below, at the 
trial, to create that inference, but the witness answered 
consistently and without evasion against such presunaption, 
and no fraud was discovered. 

AJl the transactions: relating to the sale and possession 
of the trade fixtures, and the deed of the lot to Young, 
were pudlic and definite to all concerned, so far as the rec- 
ord in this case shows, and there is nothing before us to 
indicate that there was any concealment, collusion, or fraud 
on the part of any of those interested to prejudice the 
rights of the plaintiffs in error. 

The assignments of error are overruled, and the decree 
of the district court is 

AFFIRMED, 


THE other judges concur. 


JEFFERSON H. Foxwortuy v. Crry or Hasriyas. 
(FILED May 6, 1891.] 


1. The evidence examined and considered, and found not to sus- 
tain the verdict. 

2. The judgment reversed and cause remanded for new trial. 

3. Stare Decisis. The former opinion, 25 Neb., 133, adhered to. 


Error to the district court for Adams county. Tried 
below before Gasury, J. 


J. R. Webster, for plaintiff in error: 
The city’s liability is now res adjudicata, (Foxworthy v, 
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Hastings, 25 Neb., 133; Weare v. Fitchburg, 110 Mass., 
334; Joliet v. Verley, 35 Ill., 64.) The biased remarks of 
the juror, vitiate the verdict. (Thornton, Juries, sec. 438; 
Harrison v. Price, 22 Ind., 165.) 


C. J. Ditworth, contra, 


Cons, Cu. J. 


This action was last heard at the July term, 1888, when 
the judgment of the district court was reversed, on error, 
and the cause remanded. (25 Neb., 133.) 

The cause remanded was tried again to a jury, with ver- 
dict for the defendant. ‘There was a motion for a new 
trial, which was overruled, and a bill of exceptions taken 
based upon the refusal of a new trial for lack of evidence 
to sustain the verdict. There is no complaint of any 
ruling of the court pending the trial. The fundamental 
ground of error is whether there was sufficient evidence to 
sustain a verdict against the plaintiff and for the defendant. 

The answer of the defendant was a general denial of the 
action. ; 

The complaint of the plaintiff, in brief, is that on the 
21st day of January, 1886, he went, a stranger, to the Lepin 
hotel in Hastings, from where he started to visit a drug 
store in the city ; that he had not been in Hastings since 
1883 previously, and arrived there after dark; that im- 
mediately after leaving the hotel on the sidewalk, near its 
southeast corner, he slipped on ice and fell, breaking his 
hip thereon; suffered great pain; lost fifty-five pounds in 
weight during his illness; was supposed to be fatally sick 
for some weeks ; that he is permanently injured ; incapaci- 
tated for the following of his former profession, which 
was that of an attorney at law. Upon cross-examination 
the plaintiff is very particular in locatiug the place of the 
accident, and is positive that it was within the street proper. 

The evidence will be examined as to the two questions: 
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1. The actual location of the place of the accident. 2. 
Whether the city is responsible upon the evidence even if 
the actual location was not in the technical, laid out, and 
dedicated public street. The evidence upon the location of 
the place of accident is as follows: 

Plaintiff Foxworthy: Ice was on the walk. The loca- 
tion was not far from the corner of the fence east of the 
hotel ; my opinion now is about the middle of the four or 
five foot walk a little west and south of the fence post, in 
a northeast direction from the post in the corner of the 
veranda and southeast direction from the corner of the 
hotel. I noticed no ice until I fell down or commenced to 
getup. I had no gloves on. Pulled them off to register 
in the hotel a few minutes before, and when I went to get 
up felt the ice with my naked hand. When I fell my first 
impression was to get right up; I found myself nnable to 
do so. I did not have use of myself I saw the fence cor- 
ner and went to crawl to it, and so far as I went in that 
direction I found ice all the way. I changed my mind 
then and tried to get back to the post of the veranda, but 
there was ice in that direction, then tried to get to the 
hotel. About then a gentleman called to me asking if I 
was hurt. I did not investigate further about the ice that 
I remember about, The nearest object when I fell was the 
fence. , 

Cross-examined: I came out at the east storm door and 
went southeast. When I went out I saw the fence right 
in front of me and so went out towards the corner. I 
could see the fence, located it and got the idea of the direc- 
tion of the walk. I do not think it was thirty or forty 
feet from the door. When I went out I saw a man going 
along. Think he was getting off the hotel front, probably 
going east, when I started in the same direction. My left 
foot slipped to the south as I faced east, and I fell on my left 
side. I had gone to where the sidewalk, near the corner 
of the fence, joins the walk that goes north on the east side 
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of the hotel. I was in that shape, with the fence post the 
nearest object to get up by, as I thought. 

Redirect: The fence corner was north and a little east. 

Albert Manchester testifies: I went out and found him, 
plaintiff, lying against the window. It was icy in the 
center of the walk, ridged up, it had not been shoveled off ; 
I know it was there icy because I traveled over the walk 
several times that night and the next morning. Both sides 
east and west of the picket fence corner on the main trav- 
eled walk there was a ridge all along there. This ridge of 
ice and snow was four or five inches in depth, might be 
eighteen inches wide in front of the Lepin hotel. The main 
walk ran down in front of the storm house. 

Cross-examined : There was ice and snow there. 

William Sheesby: Lived in Hastings last winter at the 
Lepin hotel. In front of the Lepin hotel the walk was 
mostly clean, but after going near the corner of the hotel, 
from there east it began and got uneven with ice and snow. 
It had been that way several days—three days and from 
that to a week. I remember from knowing he was hurt 
there and from slipping a good many times myself on the 
walk. 

Cross-examined : The snow was deposited at the east cor- 
ner and also at the west corner. They had made an at- 
tempt to sweep it off the walk in front of the hotel. It 
was partly done. 

T. R. Piersen : There was some ice and snow from the 
door of the hotel to a line east of the hotel. There was 
some ice and snow I think within four feet of the door 
and along the walk, and in front of and south of the door, 
there was a ridge of ice perhaps eighteen inches wide. It 
could not be more than two or three inches deep from the 
south line of the hotel; in front of the hotel the snow had 
not been cleaned off at all; no one lived there very much. 
In front of the hotel and the walk leading back was 
cleaned off. The snow had been there more than three 
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days, somewhere near a week. Immediately at the south- 
east corner of the hotel building the walk was in good 
condition and no down-spout or flow of water at the south- 
east corner. The eave spout came down in the back part 
of the house. In front of the Lepin building the side- 
walk and that attached to the building altogether was nine 
feet wide I think, the whole walk. The ice and snow was 
about in about the center of the walk belonging to the city. 
The storm door extends out from the hotel about four feet. 

Cross-examined : The hotel covers about forty feet front. 
Tt stands back three or four feet from the street line. The 
ridge of ice in front of the house was as near the center of 
the sidewalk as a man generally walks. There was snow- 
bank in frontof the hotel drifted near the fence. When I 
first saw him, he was leaning against the corner of the 
hotel. My men were only instructed to shovel the snow 
away from the front of the hotel. 

Van Sickle: I went out to see the place where it was 
reported he had fallen and found the sidewalk immediately 
in front of the hotel, and eastward a little way, slippery. 
There had been a fall of snow before that, and it had been 
leaking down on the path from above and leaving that 

compact. snow on the sidewalk. (The full width of the 
’ walk, both public as well their own, in front of the Lepin 
hotel was covered by a roof and awning or a veranda.) It 
would be represented by an ordinary foot-path in the snow 
by a number of people passing in a single file and then 
the snow cleaned away at the sides, leaving the path that 
was made. 

Cross-examined: I examined it in the evening I was 
called to him and looked it over the next morning. The 
path that was left was in front of the Lepin hotel and made 
by going out east of the storm house diagonally from:the 
sidewalk proper. Upon the sidewalk proper I hardly 
think there was much. 

Redirect: Between the veranda or awning corner and 
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the fence corner there was a continuation of that kind of 
walk I have described and right along east and west of the 
fence corner, 

Charles Foxworthy: I arrived at Hastings the Sunday 
succeeding the Thursday my father was hurt. I examined 
the walk ; there was a ridge of ice or snow and ice frozen 
hard, very slippery, eighteen inches to two feet wide and 
three to five inches deep where he was reported to have 
fallen, just west of the fence corner. 

The defense at the present trial was substantially that 
of the former; that the walk in front of the Lepin house 
was partially in the street, and partly on the ground of 
the Lepin house, being a few feet in the rear of the street 
line, and the watk being continuous from the hotel to the 
outer edge of the sidewalk. The defense endeavored to 
show that so mucli of the sidewalk as lay in the street was 
clear of ice and snow and was in good condition; that 
some ice lay on that portion of the continuous walk within 
the lot line or back from the street, and that the plaintiff’s 
injury occurred there, for which the city is not responsible 
in damages. 

DEFENDANT'S EVIDENCE. 

R. R. Kelly: Was acquainted with the Lepin hotel in 
1886. The walk and sidewalk in front of the Lepin hotel 
was then about a foot higher than the walk in front of the 
lot furthereast. Going east for four feet it was ascending 
a little, or slanting from the corner of the fence, eastward 
ascending. 

Cross-examined: The way the walk then was, the plank 
were continuous and level from the house clear to the edge 
of the walk. All one length of plank. All outside of the 
storm door, which projected about four feet, was used in- 
discriminately by the public to pass over, and all was level 
out to the fence corner and it pitched a little cast for four 
to six feet. 

I. Hall: Was well acquainted with the walks in fron! 
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of the Lepin hotel. Saw them three or four times a day; 
lived in that end of town. The width of sidewalk in the 
city of Hastings on a number of streets was four feet. 
Could not say how the walk was in respect to snow in Jan- 
uary, 1886. We had lots of snow that winter. Cannot 
remember seeing much snow under the porch of the Lepin 
house and never did. Passed there every day. My atten- 
tion was not called to snow under the porch. Examined 
the place about two days after I heard of the accident. 
Had there been an accumulation of ice and snow in front 
of the Lepin hotel, a ridge standing prominently up, I cer- 
tainly would have noticed ; never saw any such ridge. 

Cross-examined: There had been a good deal of snow 
over the sidewalks generally that winter. 

Rittenhouse: Cannot say I remember the condition of 
the walks in respect to snow in January, 1886. 

Cross-examined: From the gutter line to the house was 
continuous planking. There was a step up into the storm 
door. 

Chas. Cameron: In January, 1886, going from my store 
to the house I always passed the Lepiu hotel. Six times a 
day. Have known the property since the fall of 1879. I 
remember the time Mr. Foxworthy got hurt. The walk 
in front of the hotel to the fence corner was pretty clean. 
From the corner to the fence east there was a good deal of 
a drift of snow. There was a vacant space between the 
Lepin hotel and the next house called the Van Fleet house, 
it was drifted in front of the Van Fleet house. Had there 
been any snow drifted in front of the Lepin hotel or west 
of the fence corner I think I would have been able to have 
seen it. ‘There was none that I remember of. 

Cross-examined: You simply don’t remember that there 
was no impassable drifts along there? There was none 
there; there were some east; there were no places where 
persons may have stepped making a walk and the snow 
hard down upon the sidewalk; there was east of the cor- 
ner of the fence. 
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A. M. Drew: At the time Foxworthy was hurt I was 
thirty or forty feet east of him. I passed that place six 
times a day; it was my usual route of travel to my place 
of business. The condition of the walk immediately in 
front or the Lepin hotel, on the 21st of January, 1886, I 
know. On the sidewalk proper, there were three or four 
pieces of ice about the size of your hand, aside from this 
the sidewalk was clear from ice and snow. Walk joining. 
the Lepin hotel was in good condition so far as ice and 
snow was concerned, except where the spout descended 
from the corner of the house; there was a piece of ice there 
as large as your hat. That was where Mr. Foxworthy fell. 
I turned right around and hurried to him. He was lying 
down, his body extending northwest and southeast, his 
head near the window of the hotel. His head was three or 
four feet from the hotel. The piece of ice on which he 
slipped and fell was four to four and one-half feet from 
the hotel I should judge from my knowledge of the side- 
walk in front of the hotel. During January, 1886, had 
there been a ridge along the walk four to six inches high, 
I certainly would have noticed it. -There had been snow 
falling during the month, but there was none there at that 
time. — 

Cross-examined: As I passed, Foxworthy was standing 
in the door of the hotel, apparently talking to some one 
inside. I got thirty or forty feet ahead of him when he 
fell. There was a fence about four or five feet from where 
he fell. The walk was in good condition except this one 
buneli of ice where he fell, which was an accumulation of 
ice evidently from water coming down the spout from the 
Lepin hotel. 

Henry Shedd : Was mayor when the accident occurred. 
Frequently passed the Lepin hotel over the walk in front 
of it. The walk was in fair condition. Had there been 
ice and snow so as to impede public travel I think I should 
have noticed it. 


Vou. 31] JANUARY TERM, 1891. 833. 


Foxworthy v. City of Hastings. 


A. M. Binderup: Was in the grocery business in the 
winter of 1886. had to pass the Lepin hotel six times a 
day in January, 1886. There was considerable snow that 
winter but it was generally in front of the Lepin hotel 
clean; but right by the corner of the fence there was nearly 
all the time a drift, 

Cross-examined: From the fence post east it was banked 
up. I have no recollection of the particular day, January 
21st; that was a general thing all that winter. I think 
the walk in front of the Lepin house was always clean. 

Wm. Sheesby: There was no down-spout on the out- 
side of the hotel at its southeast corner, nor any leak from 
the roof that would make an accumulation of ice, nor any 
gutter that goes around the house, I think. I was up there 
to paint the building. 

The above was all the evidence offered by either party 
as to the cause or location of the accident. The plaintiff 
contends that the evidence conclusively proves a dangerous, 
icy condition of the walk; that that condition caused the 
injury, and upon the evidence the jury ought to have as- 
sesscd the amount of the plaiutiff’s damages without other 
consideration in the case; that their verdict has not suf- 
ficient proof to support it, and the court erred in not grant- 
ing the plaintiff’s motion for a new trial. 

From the careful and laborious review we have beer 
obliged to make of the testimony given on the trial of the 
case, a considerable portion of which is here presented, we 
are of the opinion that the weight of evidence—in a very 
large degree supporting the merits of the action—-was with 
the plaintiff, and that the evidence of the defense is alto- 
gether too weak and insufficient to support the verdict. 
The witness Sheesby, for the defense, denied the evidence 
of Drew, that the ice was from water coming down the 
spout from the Lepin hotel, as the hotel was without spout- 
ing. This conflict, corrobrated as it was by the witness 
Pierson, tends largely to impeach the merits of the defense. 


53 
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The testimony of defendant’s witnesses, that the casualty 
of the plaintiff occurred on that portion of the sidewalk 
adjacent to the hotel, not public but private ground, and for 
which the city would not be held liable, was the former de- 
fense again set up at this trial. The jury were so instructed 
in the first instance, reported in 25 Neb., 133. The court in 
that review held that the instruction, as a rule of law, was 
error, and was improperly given, and as a defense was insuf- 
ficient. In the opinion it was stated that the entire sidewalk 
was a part of the street; the six feet and nine inches within 
the line of the lot was dedicated to the public use, and ac- 
cepted by the city. A walk being laid there, was an invi- 
tation to every person passing along to use it at pleasure. 
There were no distinguishing marks nor any dividing line 
drawn between what is claimed to be the sidewalk proper, 
and that other portion extending toward the building. 
The whole, therefore, is to be treated as the sidewalk 
proper, and it was the duty of the city to keep it in a safe 
condition. We have no lingering doubt of the propriety 
of this decision, and have no hesitancy in now re-affirming 
it. Nor is it unsupported by precedents of highly re- 
spected authority. In the action of Weare v. The Inhabi- 
tants of Fitchburg, 110 Mass., 334, a case of striking an- 
alogy, where the plaintiff suffered injury on the sidewalk, 
it appeared that for two or three years there had been, 
within the limits of the street, as laid out, a smooth and 
hard walk, four feet wide and a quarter of a mile long, 
about on a level with the carriage way, and separated 
and distinguished from it only by a shallow gutter; 
that much of the foot travel, and in wet weather all, 
had been on the sidewalk; and that the alleged defect was 
therein; but it did mot appear that the sidewalk was laid 
out or ever repaired by the city. It was held on review 
that it was error for the trial judge to rule that, as a mat- 
ter of law, the sidewalk was not a part of the street which 
the defendants were bound to keepin repair, The verdict 
for the defendants was set aside. 
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There is an affidavit alleging the prejudice of a juror, 
which sets forth that one of the jurors, after a!! of the evi- 
dence and argument of counsel had closed, and before the 
jury were charged, or sent to their room to deliberate, stated : 
“T will hang the jury six times before he (the plaintiff) 
would ever get acent.” The facts stated in the affidavit were 
not disputed or traversed. ‘There was also an affidavit of 
newly discovered evidence, by O. A. Mullon, reporter of the 
second judicial district of Nebraska, of facts to which he 
would testify within his knowledge, showing the icy con- 
dition of the sidewalk. These were made part of the mo- 
tion for a new trial, which was based upon the insufficiency 
of the evidence to sustain the verdict, the bias of the jury, 
and newly discovered evidence. It may, however, be said 
that the newly discovered evidence was of a cumulative 
character, and if the motion for a new trial were based 
upon that alone, the court would not be justified in re- 
versing the cause. 

It is considered an indecency for impaneled jurors to 
express an opinion on the issues they are sworn to try until 
they have been charged as to their duties by the court; and 
if it were absolutely certain that there could have been no 
misapprehension by the affiant of the utterance of the juror 
in this instance, it would be regarded as gross misconduct. 
But without the most convincing proof, by more than one 
witness, the court would decline to support a reversal on 
the indiscretions of a juror not taken cognizance of by the 
trial court. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur, 


836 NEBRASKA REPORTS. [ Von. 31 


Townsend v. Case Thresh. Mach. Co. 


Hannau A. TOWNSEND ET AL. v. J. J. CasE THRESH- 
Inc MacuINE Co. 


[FILED May 6, 1891.] 


1. Review: Submission WirHovuT Briers. The several errors ex- 
amined, and there being no brief pointing to the materiality or 
prejudicial character of the errors, which, in the absence of ar- 
gument and authority, are not apparent, the several assignments 
are overruled. 


2. Taxes: PayMENT BY MornTGAGEE. When the payment of taxes 
assessed on real estate is necessary to protect his security, a mort- 
gagee may pay the same and have the amount added to the 
mortgage principal as necessary expenses incurred in protecting 
the security. (Southard v. Dorrington, 10 Neb., 119, and authori- 
ties there cited.) 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


Richards & Prout, for plaintiffs in error. 
" Hastings & McGintie, contra. 

No briefs filed. 

Coss, Cu. J. 


The J. I. Case Threshing Machine Company, a private 
corporation under the laws of the state of Wisconsin, on 
May 28, 1888, brought its action in the district court of 
Gage county against Hannah A. Townsend and Wallace J. 
Townsend, her husband, defendants, to recover certain 
promissory notes, secured by certain mortgages on lots 1 
and 2, in block 1, in the city of Beatrice, in said county, as 
follows: 

1. The defendant’s note, for value received, for $400, 
dated January 27, 1885, due three years after date, with 
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ten per cent interest, payable semi-annually, to Benjamin F. 
Leidy, secured by mortgage of even date, duly recorded, 
and assigned and delivered to the plaintiff. On this note 
there is a credit of $20, July 27, 1885, being the interest 
to that date. 

2. The defendant’s note to plaintiff for $362.30, dated 
September 18, 1886, payable December 1, 1888, at seven 
per cent interest. 

3. The defendant’s second note to plaintiff for $362.30, 
of same date, payable December 1, 1889, with same rate of 
interest, both notes secured by a second mortgage on the 
same premises, and duly recorded.and held by plaintiff. 

4. The defendant’s third note to plaintiff for $386.10, 
dated January 16, 1888, payable December 1, 1890, at 
seven per cent interest, secured by a third mortgage on the 
same premises, and duly recorded and held by plaintiff. 

The plaintiff, to protect its lien on the mortgaged prop- 
erty, on June 22, 1888, paid the taxes of the year 1887 to 
the county treasurer, $33.79. 

The plaintiff alleges that the first note has long been 
due and unpaid, except the sum of $20 interest thereon 
to July 27, 1885, as stated ; that the mortgage security is 
conditioned that if Hannah A. Townsend, her heirs, ete., 
shall pay the note on or before January 27, 1888, with in- 
terest, the mortgage due shall be void, otherwise in full 
force and effect, and whereby said mortgage has now be- 
come absolute; that on January 27, 1885, the mortgagee 
indorsed and transferred both note and mortgage to the 
plaintiff for a valuable consideration, and it is now the 
owner and holder thereof, and that no suit or other pro- 
ceedings have been taken to recover the same; that, to 
protect its lien on the mortgaged property, the plaintiff, on 
June 22, 1888, paid the taxes for the year 1887 to the 
county treasurer, amounting to $33.79, which additional 
sum with interest is due. 

The plaintiff farther alleges that the premises consist of 
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two contiguous city lots in the city of Beatrice, with a 
building erected for business purposes, which cannot, with- 
out doing the property great and irreparable injury, be 
separated or divided, and that it is to the interest of all 
parties that the property be kept intact. 

An account is asked of the amount due and to become 
due on the notes and mortgages held by plaintiff; that a 
foreclosure of each and all be had, and the premises sold as 
an entirety to pay the amount due, with judgment for such 
sum as may remain due. 

To the petition the defendants demurred, which was over- 
ruled, The defendants’ motion: requiring the plaintiff to 
separately state and number its several different causes of 
action set forth in its petition was overruled, and the cause 
was tried to the court. 

The following decree was entered : 

“On this 2d day of October, 1888, it being the ninth 
day of the regular September term, this cause was heard 
upon the demurrer of defendants to the plaintiff’s petition, 
and after the arguments of counsel, and the court being 
fully advised in the premises, the demurrer is overruled ; 
to which defendants excepted. _ 

“On the same day the cause was further heard on the 
defendant’s motion to compel the plaintiff to separately 
state and number the several causes of action, which was 
argued by connsel, and the court being fully informed in 
the premises overruled the motion; to which defendants 
excepted. 

‘‘And on the same day the cause was further heard on 
the pleadings and evidence, and the court finds all the 
issues in favor of the plaintiff, and that there is due on the 
first note described in the petition the sum of $527.21; 
that the same is drawing interest at ten per cent per annum 
and is secured by the mortgage dated January 27, 1885; 
that default has been made in the conditions of said mort- 
gage and the plaintiff is entitled to a foreclosure thereof ; 
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that on June 22, 1888, the plaintiff paid the taxes for 
the year 1887 on the mortgaged premises, in the sum of 
$33.79, and there is now due thereon $34.71, making a 
total due the plaintiff from defendants of $561.92. 

“And the court finds that on September 18, 1886, the 
defendants executed their note to plaintiff for $362.30, due 
December 1, 1888, at seven’ per cent interest, on which 
there is now due $414.08, and on the same day executed 
their note to plaintiff for $362.30, due December 1, 1889, 
at seven per cent interest, on which is now payable $414.08, 
to secure which defendants executed the mortgage <escribed 
in the plaintiff’s petition. 

“And the court further finds that on January 16, 1888, 
defendants executed their note to plaintiff for $386.10, at 
-seven per cent interest, on which there is now due $403.39, 
to secure which note the defendants on the !6th of Janu- 
ary, 1889, executed their mortgage deed on all and singu- 
lar the premises described in plaintiff’s petition ; and that 
all of the mortgages were duly recorded and are a lien 
upon said premises in the order named ; and that the prop- 
erty cannot, without great injury thereto, be separated or 
divided, and should be sold together. : 

“Tt is therefore ordered, adjudged, and decreed that 
unless said sum so found now to be due, $561.92, with in- 
terest from this day at ten per cent per annum, aud costs, 
be paid, that said premises be duly appraised, advertised, 
and sold in manner provided by law, to pay said sum now 
due and the said several sums hereafter to grow due, to-wit: 
$414.08, December 1, 1888; $414.0%, December 1, 1889 
$405.39, December 1, 1890; each of said Jast named sums , 
to bear interest at the rate of seven per cent per annum 
from this 2d day of October, 1888. 

“And that said defendants, and any and all persons 
claiming said premises or any interest therein under or 
through the defendants, be forever foreclosed.” 

On May 18, 1889, the defendant below, Hannah A. 
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Townsend, brought the cause to this court on her petition 
in error, assigning the following errors: 

1. The court erred in overruling the motion to compel 
the plaintiff below to separately state and number its sev- 
eral causes of action. 

2. In overruling the demurrer of the defendants below. 

3. The findings of fact are inconsistent with the petition 
of the plaintiff below. 

4. In the amount found due on the first mortgage men- 
tioned, the same being too large. 

5. In finding that default had been made in the condi- 
tions of the first mortgage mentioned in the petition, no 
such default having been alleged. 

6. In including the amount of taxes alleged to have 
been paid by plaintiff below, the same not having been 
provided for in the mortgage deed. 

7. In the amount found due on the second note, the 
same being too large. 

8. In the amounts found due on the third and fourth 
notes, the same being too large as to each. 

9. In computing the several notes in the second mort- 
gage not then due, and decreeing that said amounts should 
draw interest from October 2, 1888. 

10. In deereeing foreclosure of the second and third 
mortgages, no part thereof being due. 

11. The decree is not supported by the findings of the 
court, and is inconsistent therewith. 

From the record it appears that the cause, or causes, of 
action are distinctly stated as upon promissory notes due 
and to become due, secured by three separate mortgages, 
all executed by the plaintiff in error and the defendants 
an this action in the court below, upon one piece of real 
estate, being two city lots not capable of division; and the 
several notes made by the plaintiff in error, and the sepa- 
rate liens held by the defendant in error against her prem- 
iges, constituting the cause of action, are stated and num- 


VoL. 31] JANUARY TERM, 1891. 841 


Townsend vy. Case Thresh, Mach. Co. 


bered in separate paragraphs in accordance with sections 92 
and 93 of the Code of Civil Procedure. That a note past 
due, secured by mortgage, thus stated, is a sufficient fact to 
constitute a cause of action for foreclosure, will not be 
further argued. The first and second errors are overruled. 

The findings of fact by the court below do not appear to 
be inconsistent with the allegations of the petition, and no 
such inconsistency being specifically alleged by the plaintiff 
in error, the third error is overruled. 

The fourth error, that the amount found due on the first 
mortgage is too large, if, in fact, an error, is one to have 
been corrected in the trial court, but it does not appear 
that an objection was made, or exceptions taken, at the 
trial. Ifin actions of foreclosure, as in cases of partition, 
judgment be entered after a demurrer to-the answer has 
been sustained, or a demurrer to the petition overruled, 
and it recite that it is rendered on the pleadings and evi- 
dence, the error, if any, should have been corrected below, 
or an application made in that behalf and overruled should 
be shown. (Mills v. Miller, 2 Neb., 299.) The fourth er- 
ror is overruled. 

The default in the payment of the note, secured by the 
first mortgage, is definitely alleged, whereby the mortgage . 
has become absolute. The fifth error is, therefore, without 
significance. 

The sixth error is that of including the taxes paid by 
defendant in error, the same not having been provided for 
by the terms of the mortgage security. This error must 
be overruled. The acknowledged rule has been, for more 
than ten years, in this state, that “when the payment of 
taxes assessed on real estate is necessary to protect the se- 
curity, the mortgagee may pay the same, and have the 
amount added to the mortgage clebt as expenses necessarily 
incurred in protecting the security.” (Southard v. Dorring- 
ton, 10 Neb., 122.) 

In the seventh, eighth, and ninth assignments, if there 
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be errors of computation as to the amounts found due, 
on the notes and mortgages of the plaintiff in error, it 
should have been corrected in the court below, or an appli- 
cation to that effect, if overruled, should have been shown 
by exceptions. 

The tenth error is that of the plaintiff in error, rather 
than of the court in its decree. . The court does not decree 
the foreclosure of the second and third mortgages, but 
finds the amounts of the notes secnred by those mortgages 
as subsequent, junior liens on the same premises of the first 
mortgage, which alone is foreclosed; and under it the 
premises is ordered to be sold under section 852 of the 
Code of Civil Procedure. 

The eleventh error, that the decree is inconsistent with 
the findings of the court, is deemed wholly immaterial 
after what has been said, and is remitted without observa- 
tion. The avails of sale are to be applied under section 
854 of the Code, under the order of the court, and any 
errors of computation may be settled by the court below on 
confirmation of sale and distribution of the proceeds. The 
decree of foreclosure and sale is 


AFFIRMED. 


THE other judges concur. 


Tuomas M. Bey vy. Crry oF York. 
[FILED May 6, 1891.] 


1. Instructions. A judgment will not be reversed for the refusal 
on the part of the trial court to give a certain instruction, un- 
less the law of such instruction is applicable to the evidence in 
the case. 


2. The evidence examined, and held, to sustain the verdict and 
jadgment, 
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Error to the district court for York county. Tried 
below before Norvau, J. 


Montgomery & Giffen, for plaintiff in error, cited: Flinn 
v. Canton Co., 17 Am. Rep., 606; Dooley v. Meriden, 26 
Id., 433; Evans v. City of Utica, 25 Id., 165; Dewire v, 
Bailey, 41 Id., 422; Chicago v. Martin, 49 Ill, 242; 
Maxwell, Pl. & Pr., 447 ; Hilliard, New Trials, 504; Afoné- 
gomery v. Wright, 47 Am. Rep., 423. 


France & Harlan, contra, cited cases referred to in 
opinion. 


Coss, Cu. J. 


The plaintiff brought his action against the defendant, 
a corporate city of the second class, alleging that prior to 
to and on January 13, 1888, the authorities of said city 
negligently allowed snow and ice to accumulate and become 
downtrodden on the sidewalk of the west side of Lincoln 
avenue, in front of block 6, so as to become slippery and 
unsafe; that on the day mentioned, and at the place men- 
tioned, without fault on his part, he slipped and fell and 
was injured, and his leg broken to his damage of $1,000. 

The defendant denied these allegations, and set up that 
the injury complained of was the result of the carelessness 
and negligence of the plaintiff. 

There was a trial to a jury with verdict for the defend- 
ant. A motion for a new trial was overruled and the 
cause comes to this court on the following errors : 

1. In refusing to give instruction 5, asked by plaintiff. 

2. The verdict is not sustained by sufficient evidence, 
and is contrary to the instructions of the court, at the re- 
quest of the plaintiff. 

The first error is the refusal to instruct the jury that “if 
they find from the evidence that the injury to the plaintiff 
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was the combined result of an accident, and the defective 
condition of the walk, and the plaintiff was in the exercise 
of ordinary care at the time of the injury, they should find 
for the plaintiff’ From an examination of the record, there 
does not appear to have been evidence, given on the trial, 
of facts to support the theory that the injury to the plaint- 
iff in error was the combined result of an accident, and the 
defective sidewalk of the defendant. Without such evi- 
dence to support the instruction, it was properly refused. 

As to the second error, the testimony shows that there 
had been a heavy, continuous storm for several days to an 
extent that it was hardly possible for the. city authorities 
to have kept the sidewalks clear of ice and snow; but on 
the 12th of January, the day before the accident, the testi- 
mony of various witnesses clearly shows that the sidewalk 
in front of block 6, on the west side of Lincoln avenue, 
where the casualty occurred, had been thoroughly cleaned 
off, and was in a comparatively good condition; that care 
had been taken to clean the walk, and shovel off the snow 
and ice which had necessarily accumulated there. It is ad- 
mitted that the testimony of four witnesses, well acquainted 
with that location, supports this theory of the defense. 
The weight of evidence shows that during the last of De- 
cember and the first of January of the winter season of 
’87 and ’88, considerable snow had fallen, and several 
storms had occurred, so that the sidewalks generally could 
not be kept clean, and that on Jannary 13 it began to snow in 
the morning prior to the plaintiff’s accident, and the walks 
that day were covered with a recent fall of snow; but wit- 
nesses for the defense, who claim to know about the side- 
walk, and the cleaning of it, testified positively that on the 
day before the accident, the walk on the west side of Lin- 
coln avenue, where the injury occurred, was in a safe con- 
dition. 

We are very much inclined to the opinion that the im- 
portant question of fact as to the condition and reasonable 


Vou. 31] JANUARY TERM, 1891. 845 


Bell v. City of York. 


safeness of this walk was left to the careful. consideration 
of the jury, and their instruction being neither partial nor 
unfavorable, and the jury having found against the plaint- 
iff on the facts and the weight of evidence, the seeond 
error is overruled. 

Whether a city is liable for the common accidents to its 
citizens through ice and snow on the sidewalks, will greatly 
depend on the circumstances of each particular case, but in 
most cases itis held, that to recover, there must be evidence 
of an obstacle attending the casualty other than mere slip- 
pery walks, that provoked the danger. (Broburg v. Des 
Moines, 63 Ia., 523; Cook v. Milwaukee, 24 Wis., 274; 
Hill v. Fond du Lac, 56 Id., 242; Cloughessey v. City, 51 
Conn., 405; 8 Wait’s Actions and Defenses, 408; Nebraska 
City v. Rathbone, 20 Neb., 289.) 

The important question of the case was as to the condition 
of the sidewalks, in which testimony was clearly given on 
both sides of the controversy. The application for a new 
trial on cumulative testimony of this fact we think was 
properly overruled. (Bolar v. Williams, 14 Neb., 389; 
Scofield v. Brown, 7 Id., 224; St. Louis v. State, 8 Id., 
415; Halliday v. Briggs, 15 Id., 222.) 

The judgment of the district court is 


AFFIRMED. 
MaxwELL, J., concurs. 


Norvat, J., having tried the cause while presiding in 
the district court, did not sit, 
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JAMES O’DoONNELL v. OmaHa, N. & B. H. R. Co. 
[FILED May 6, 1891.] 


Costs: Interest. The plaintiff having recovered judgment for 
$5,000 damages and costs, and having paid but $3.35 of the origi- 
nal costs, and the whole of the judgment and costs having been 
settled by the judgment debtor at the end of litigation after two 
years, held, that the judgment creditor is not entitled to interest 
on the taxable bill of costs. 


Error to the district court for Platte county. ‘Tried 
below before Post, J. 


W. A. & S. S. McAllister, for plaintiff in error, cited: 
Van Gelder v. Hallenbeck, 2 N. Y. Supl., 252. 


W. BR. Kelley, contra, cited: Rogers v. Burns, 27 Pa. 
St., 525; Gatewood ». Palmer, 10 Humph. [Tenn.], 466; 
Thompson v. Monrow, 2 Cal., 99; Douglass v. McCoy, 24 
W. Va., 722; Galbraith v. Walker, 95 Pa. St., 481. 


Coss, Cu. J. 


The plaintiff in error alleges that on April 10, 1887, he 
recovered a judgment against the Omaha, Niobrara & 
Black Hills Railroad Company in the district court of Platte 
county for $5,000, and costs taxed at $358.05, which was 
brought on error to this court and affirmed at the July 
term, 1888. The defendant’s application to the court be- 
low for a new trial, on the grounds of newly discovered 
evidence, was subsequently overruled, exceptions taken, 
and brought to this court on error, and affirmed at the July 
term, 1888. The final payment of the judgment was, by 
legal proceedings, delayed two years, when it was paid 
with seven per cent interest, the defendant refusing to pay 
to the plaintiff, or to the clerk of the court, interest on the 
taxable costs. 
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On January 28, 1889, the present action was entered in 
the district court of said county, under the following stip- 
ulation ; 


‘“‘ Whereas, the plaintiff claims and asserts that interest 
should be allowed and paid by the defendant on all costs 
taxed against it from the date of judgment, viz., April 16, 
1887, at seven per cent per annum; 

“And whereas, defendant claims and asserts that the 
costs on this judgment draw no interest whatever : 

“Tt is therefore mutually stipulated and agreed by and 
between the parties hereto that the question of paying in- 
terest on costs in this action be submitted to the judge of 
said district court for determination, subject to the right of 
either party to prosecute error to the supreme court. 

“James O’DONNELL, 
“By W. A. and 8.8. McALuistEr, 
“Attorneys for Plaintiff. 
“O.,N. & B. H.R. R. Co., 
“ By J. 8. SHROPSHIRE, 
“Its Attorney.” 


On the trial it appeared from the evidence of the clerk 
of the district court that of the whole amount of the costs 
of suit the plaintiff had advanced and paid but $3.35, the 
original docket and sheriffs fee on the summons. Thede- 
fendant had settled all the costs at the end of proceedings. 

The court found that the defendant, before this contro- 
versy arose, paid in full the costs, and that the same had 
been paid over by the clerk to the parties entitled thereto 
who are making no claim, but that this claim is by the 
plaintiff for his own benefit, who has no interest in the 
costs and is entitled to no relief, with judgment for de- 
fendant. 

The plaintiff assigns as errors that the court erred in find- 
ing for defendant on the evidence, and erred in finding 
against the plaintiff on the law. 
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These assignments are overruled without unnecessary 
comment, and the judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


Henry F. Ruopes v. I. L. THomas, 
AND 
Henry F. Ruopes vy. Perer Have.ix. 


[FILED May 6, 1891.] 


Findings: TrraL To CourT. When an action at law is tried toa 
court without a jury, the finding of fact by such court is a sub- 
stitute for, and stands in lieu of,a verdict of a jury, and need be 
no more specific than the verdict of a jury upon the same plead- 
ings andevidence. (Ransdell v. Putnam, 15 Neb., 642.) 


Error to the district court for Valley county. Tried 
below before Tirrany, J. 


A. M. Robbins, for plaintiff in error. 

A. Norman, aud E. M. Coffin, contra. 

Cases cited by counsel are discussed in opiuion. 
Coss, Cu. J. 


The two causes stated are brought on error from the dis- 
trict court of Valley county, by the same plaintiff in error, 
and are considered and reported together as involving the 
same or like questions. 

On October 17, 1888, Thomas recovered a judgment 
against Rhodes for $69.15, rendered by J. M. Provins, a 


“Vou. 31] JANUARY TERM, 1891. 849 
Rhodes v. Thomas, 


justice of the peace, and for costs. On the same day 
Havelik recovered a judgment against the same party for 
$17.22, rendered by the same justice, and for costs. 

The justice entered his judgment as follows: 

“October 17th, 1888, 9 A. M. Court convenes and de- 
fense proceed with examination of witnesses, after which 
case is argued by attorneys and submitted to the court with 
the following finding: October 17th, 1888. After hearing 
the evidence, it is therefore considered by me that the 
plaintiff have and recover from the defendant the sum of 
$69.15, together with costs taxed at $49.15.” 

The language in the other case is exactly the same except 
as to the amount of judgment. 

The plaintiff in error in his brief states that after a 
transcript had been issued in each case, and a petition in 
error filed in each case in the district court, the justice of 
the peace procured the papers from the district clerk and 
inserted, by interlineation, in the transcript, and also on his 
docket after the word “finding,” in one case the words 
“of $69.15 due from defendant to plaintiff,” and in the other 
case, in the transcript after the word “finding,” the words 
“of $17.22 from defendant to plaintiff.” The words so 
interlined were, on motion in the district court, stricken 
out as immaterial and unlaw/ully inserted, but the court still 
held that the judgment was good without any further find- 
ing of facts, and affirmed the judgment of the lower court. 

The plaintiff in error contends‘ that there is no finding 
of facts to support the judgment of the justice’s court and 
that it was error of the district court to affirm it; that the 
cause of action and defense each consisted of items and 
charges of claims and counter-claims, and that a judgment 
cannot be upheld that makes no findings upon the facts 
or items of the respective bills of the parties either in favor 
of one or the other contesting claimants, and cites the case 
of Crossley v. Steele, 13 Neb., 221, in which the court 
says: “Section 297 of the Civil Code clearly provides that 

54 
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in all actions tried by them there must be a general find- 
ing, and if requested and when requested by one of the 
parties, a special finding, and if this finding is uncertain 
or indefinite it will not maintain a judgment,” and “ the 
necessity of a finding seems to be as great in cases tried be- 
fore a justice of the peace, as in cases tried in courts of 
record. There must therefore be a finding of facts in all 
cases tried before’ a justice of the peace where a jury is 
waived.” 

That a judgment is not a finding; nor a finding of fact 
a judgment. (Brounty v. Daniels, 23 Neb., 164.) 

That it is the right of the plaintiff to know upon what 
findings of fact the court bases its judgment, and if there 
stands upon the record the bare and naked decree of court 
that plaintiff or defendant recover, without first finding 
anything due from one to the other, or without finding the 
issues generally in favor of one or the other, it deprives the 
parties of a right which they are by statute as well as com- 
mon law entitled to, to-wit, to know why the judgment so 
stands against them, and what findings of facts that judg- 
ment is to make operative. The finding gives direction to 
the judgment and the judgment gives effect and force, and 
carries into operation the finding. 

That if the finding is obscure or uncertain it will not 
support a judgment. (Sprick v. Washington County, 3 
Neb., 255; Demming v. Weston, 15 Wis., 236.) 

That it should be as specific as, and stands in the place 
of, a verdict. (Ransdell v. Putnam, 15 Neb., 644.) 

We consider that portion of the plaintiff in error’s argu- 
ment referring to certain words of the justice’s transcript 
and findings ordered to be stricken out in the district court, 
as not material to the consideration of the case. 

The question is not raised that there was not a judgment 
rendered in the justice’s court, but simply the one proposi- 
tion, Is there a sufficient finding to support the judgment? 

In the case of Ransdell & Reed v. Putnam, 15 Neb., 643, 
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analogous to the present one, the justice’s eutry of the judg- 
ment was in the words: “After hearing and duly weighing 
the testimony and authorities, it was found by this court 
that the plaintiff have and recover of the defendants, 
Ransdell & Reed, the sum of $29.50, as due him for serv- 
ices and labor done and performed, and for costs of this suit 
taxed as follows.” The difference between this precedent 
and the example under consideration seems to be insignifi- 
cant and immaterial. 

The errors assigned and argued were: 

1. The justice made no finding of fact. 

2. If he did, it was not sufficiently definite and certain. 

3. And is not responsive to all the issues, and the dis- 
trict court erred in affirming the judgment. 

All these questions were presented. The court held that 
“the finding of facts by a court is in fact a substitution for 
the verdict of a jury. Had there been a jury in this case a 
proper verdict would have been, ‘We, the jury, find for the 
plaintiff, and assess his damages at $29.50.’ That verdict, 
applied to the claim of the plaintiff and the counter-claim 
of the defendants, would have said, in effect, that the jury 
found the balance of that amount due to the plaintiff, on 
his account, after allowing all that the defendants were 
entitled to on their counter-claim. That, as I under- 
stand it, is in effect said by the finding of the justice of 
the peace in this case. There was only the one issue to be 
tried by the justice, that was the state of accounts between 
the plaintiff and defendant, as proven at the trial.” 

In examining the authorities cited by plaintiff in error 
I find that in the case of Sprick v. Washington County, 3 
Neb., 255, and the case of Demming v. Weston, 15 Wis., 
259, there was no finding of fact whatever, nor even an 
attempt to make one. In these cases it was not a question 
of whether the finding was sufficient, but the court says 
that there was no finding whatever, and the same applies 
to the case of Crossley v. Steele, 13 Neb., 221, cited by the 
plaintiff in error. 


852 NEBRASKA REPORTS. [ Vou. 31 


Rhodes v. Thomas. 


The finding in the case before us may not be written in 
as formal a manner as is sometimes customary. There is 
no prescribed form that justices of the peace uniformly 
follow, but it is substantially within the requirements of 
the statute. 

In the case of Garrett v. Wood, 3 Kan., 231, the court 
says: “The language of ihe allegation is that the jus- 
tice rendered judgment for the sum of $95, the valus of 
said property, or a return thereof, and also for $20 damage 
and for costs. Now this, as properly described, is not a 
judgment for $115, but a judgment for $95, or the return 
of the property, and $20 damage. It may not have been 
formally written, but it is substantially in the form required 
by the statute. Some allowance must be made for infor- 
malities in the records made by these officers. They are 
chosen from the body of the people with reference to pro- 
bity and good sense, rather than legal learning, and are 
not presumed to be experts in forms and technicalities. 
Their acts, however informal, if substantially in accordance 
with law, are to be upheld. When it can be ascertained 
from their dockets that they have in substance carried out 
the requirements of the law, a mere technical defect, or in- 
formality, should not be held sufficient to vitiate the pro- 
ceedings.” 

In the case of. Degering v. Flick, 14 Neb., 449, the court 
says: “This court will construe proceedings of a justice of 
the peace very liberally in all matters of mere form; nor 
will a purely technical objection be sufficient cause fora 
reversal of the case, unless the person complaining of the 
error has suffered injury thereby. It is the policy of the 
law to encourage trials upon the merits in order that jus- 
tice may be administered, and he that relies upon purely 
technical grounds for the reversal of a case must show that 
he has sustained injuries by the alleged errors.” 

The judgment of the district court is 

AFFIRMED. 


THE other judges concur. 
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Smrecon PHILuIPs, PLAINTIFF, v. Isaac C. BISHOP ET 
AL., APPELLEES, IMPLEADED witH J. N. Pauvt, 
APPELLANT, 


(FiLED May 6, 1891.] 


Homestead: MortGacEe: FAILURE OF WIFE TO ACKNOWLEDGE. 
Where a mortgage was given by a married man upon several 
parcels of real property, including the homestead of the mort- 
gagor upon which he then resided with his family, and the wife 
of the mortgagor, then occupying the homestead with him, did 
not acknowledge the mortgage before any officer authorized to 
take acknowledgment of deeds, in an action brought by an as- 
signee of the said mortgage, held, that the mortgage created 
no lien upon the homestead. 


APrpEAL from the district court for Howard county. 
Tried below before Tirrany, J. 


Paul & Templin, and O. A. Abbott, for appellants, cited : 
Pereau v. Frederick, 17 Neb., 119; Monroe v. Poorman, 
62 Til., 523; Graham v, Anderson, 42 Id., 519; MePher- 
son ov. Sanborn, 88 Id., 152; Fitegerald v. Fitzgerald, 100 
Id., 385. 


Thompson Bros., and T. T. Bell, contra. 


Coss, CH. J. 


This was an action to foreclose a mortgage brought in 
the district court of Howard county by Simeon Phillips, 
plaintiff and appellee, against Isaac C. Bishop, Ida-Bishop, 
The Nebraska Loan & Trust Company, A. G. Kendall, 
The Chicago Lumber Company, and N. J. Paul, defend- 
ants and appellants. 

N. J. Paul filed an answer and cross- petition setting up, 
among other things, the execution and delivery by Isaac 
C. Bishop and Ida Bishop of a certain mortgage securing 


, 
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the payment of certain notes of Isaac C. Bishop. That 
said notes were dated on the 10th day of October, 1887, 
one payable March 10, after date, for the sum of $1,000, 
with ten per cent interest per annum from maturity until 
due from the 10th day of March, 1889, the amount due 
thereon being the sum of $600.33, and the other of said 
notes for the sum of $4,500, due and payable March 10, 
1888, with interest at the rate of ten per cent per annum 
from maturity until paid, upon which note the sum due on 
the said 10th day of March, 1889, was $4,950; that for 
the purpose-of securing the payment of the two said prom- 
issory notes, and the interest thereon as it should mature, 
the said Isaac C. Bishop and Ida Bishop executed and de- 
livered to A. G. Kendall, this defendant’s assignor, a cer- 
tain mortgage deed on the southwest quarter of section 32, 
township 15 north, of range 10, and the southwest quarter 
of section 29, township 15, range 10 west of the 6th P. M., 
all in Howard county, Nebraska, including in said mortgage 
all rights of homestead of the said Ida Bishop in and to 
said premises, upon the condition that the said notes afore- 
said should be paid according to the tenor thereof; that 
said mortgage was duly acknowledged before W. L. Thomp- 
Thompson, a notary public in and for Howard county, Ne- 
braska, and after such acknowledgment said mortgage and 
notes secured by the same were delivered by the said I. C. 
Bishop and Ida Bishop to the said A. G. Kendall; that 
said mortgage was duly recorded on the 11th day of Octo- 
ber, 1887, in book of mortgages “ M” on page 258 of the 
records of Howard county, Nebraska; that no action at 
law or otherwise had been brought for the recovery of the 
amount due on said note and mortgage, nor had the debt, 
or any part thereof, been collected or paid. The prayer of 
said cross-petition was that said I. C. Bishop and Ida 
Bishop be required to answer the said cross-petition, and 
that the equity of redemption of the said defendants, I. C. 
Bishop and Ida Bishop, in and to the said southwest quar- 
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ter section 32, township 15, range 10, and the southwest 
quarter of section 29, township 15, range 10, be forever 
barred and foreclosed, and that this defendant have an or- 
der for the payment of this defendant’s said mortgage debt 
out of any surplus that may remain after the sale of said 
mortgaged property, after paying the costs of this action 
and the mortgage of plaintiff, and for a deficiency judg- 
ment against Isaac C. Bishop upon the said notes aforesaid, 
and for such other full and complete relief in the premises 
as equity and good conscience require. Afterwards, on 
the 15th day of January, 1890, I. C. Bishop filed an an- 
swer to the cross-petition of N. J. Paul as follows, to-wit: 
Denies that he is indebted to the said N. J. Paul in the 
sum of $600 on the first cause of action set up in the cross- 
petition of N. J. Paul, and the sum of $4,950 as mentioned 
in said second count, or either of the said claims as claimed 
in said cross-petition, or in any other sum or amount; 
denies that said mortgage was executed, signed, acknowl- 
edged, and witnessed by these defendants as in said cross- 
petition mentioned; denies that said Ida Bishop ever ac- 
knowledged the said mortgage either before the said W. L. 
Thompson or any other notary public or officer authorized 
to take acknowledgments, either as mentioned in said peti- 
tion of said Paul or otherwise, either jointly with this de- 
fendant or separately; denies they ever signed the same in’ 
the presence of C. H. Paul, or that the said last named 
Paul ever witnessed or saw her sign her name thereto, and 
was never requested to dd so; denies that the said Ida 
Bishop ever received or had any consideration for the sign- 
ing of said mortgage; that in truth and in fact she did not 
and was not to receive any consideration for the signing of 
said mortgage; denies she ever went before the said W. L. 
Thompson, notary public, and declared the signing of the 
said mortgage to be her act or deed, or that she was re- 
quested so to do by the said Kendall or any other person, 
or that she was in the presence of the said notary publie 
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when the said pretended certificate of acknowledgment was 
made by the said notary public, or that the same was made 
at her request, instance, or procurement in any manner. 
For further answer this defendant denies that said N. J. 
Paul purchased the said notes or either of them as stated in 
said cross-petition or otherwise, before due or at any other 
time; denies that the said Paul istheowner thereof; denies 
that said Paul is the real party in interest in the cause of 
action set up in this cross-petition or either of them, or has 
been. And for further answer to the said cross-petition 
this defendant states that he, the said Isaac C. Bishop, and 
Ida Bishop are husband and wife and have been for the 
last sixteen years; that the issue of said marriage are six 
children ; that in the spring of 1874 said I. C. Bishop en- 
tered the southwest quarter of section 32,15, 10, as a home- 
stead under the homestead laws of the United States; that 
ever since said time the said I. C. Bishop and Ida Bishop, 
with their family, have resided upon and cultivated the 
said 160 acres of Jand as their homestead, and did at the 
time said mortgage was aud is dated and claimed to have 
been executed and acknowledged ; have owned and claimed 
the same as such homestead ever since the said entry of 
1874 and have not had or occupied any other; that the 
same is not within the corporate limits of any town, vil- 
lage, or city, or was not at the date of the said pretended 
mortgage or acknowledgment, and was not or is not of' the 
value of over $2,000 over and above the mortgages which 
were unpaid and are legal binding liens on said homestead, at 
the date of said mortgage and pretended acknowledgment; 
that said mortgage in the said cross-petition mentioned is 
null and void, is a cloud upon said described land and es- 
pecially upon the said homestead ; that these defendants 
have no adequate remedy at law to remove the same. 
Further answering, defendant I. C. Bishop states: That 
on the 10th day of October, 1887, and-during all the years 
°87, ’86, 85, and at all of the times hereinafter mentioned, 
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the St. Paul National Bank, mentioned in said cross- 
petition and in the notes therein described, was and isa cor- 
poration duly organized and doing a general banking busi- 
ness in the city of St. Paul, Howard county, Nebraska; 
under the banking laws of the United States; that during 
all the times aforesaid the said A.G. Kendall was a stock- 
holder and cashier of the said bank, and said N. J. Paul 
and A.C. Rowell stockholders and officers of said bank, 
and the said I. C. Bishop was not in any manner indebted 
to either the said Kendall, Paul, or Rowell, but was in- 
debted to the said bank; that said notes were made payable 
to the said Kendall and Rowell at the request of said bank 
officers for the convenience of said bank by and with the 
consent and connivance of the payee in each of the notes 
hereinbefore or hereafter mentioned, for the use and benefit 
of said bank, and was now held by the said Paul for the use 
and benefit of said bank, and are the property of said bank, 
and for the purpose of evading the bank laws of the United 
States, and against receiving and contracting for illegal and 
usurious interest, under the laws of the United States and 
this state, and for no other or different purpose, and to which 
said N. J. Paul has had full knowledge thereof. Admits 
that the defendant I. C. Bishop made payments of said 
notes in question, that he signed the notes, and acknowl- 
edged the mortgage in said petition mentioned; that the 
said notes were for the balance claimed of said bank to be 
due and owing them from this defendant, to-wit : for usur- 
ious interest and money borrowed and advanced by the 
said bank to this defendant as hereinafter stated. Said 
answer then details a large number of payments, claimed 
to have been made under the usurious contract set out; that, 
as stated, defendant I. C. Bishop has paid the said bank 
as usurious interest on the transactions hereinbefore stated 
the sum of $1,471.64; that defendant Bishop should have 
credit for the sum of $2,943.28, the same being double 
the amount of the usurious interest paid as hereinbefore 
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stated by this defendant to the said bank, and that the same 
should be offset and allowed on any indebtedness that the 
court may find there is due and owing said Paul or the said 
bank. 

Wherefore defendant prays that he may be allowed the 
above credit of $2,943.28, after an accounting has been had 
on the claim set up in this defendant’s. answer and in the 
answer and cross-petition of the said N. J. Paul; that the 
said mortgage mentioned in said answer and cross-petition 
of N. J. Paul may be declared null and void and may be 
ordered canceled on the record of said Howard county, and 
for such other and further relief as may be just and equi- 
table, and for the costs of this action. 

And afterwards, on the 20th day of December, 1889, Ida 
Bishop filed her separate answer alleging that she is the 
wife of I. C. Bishop and has been for the last sixteen years; 
denying any knowledge of the execution of the notes or 
mortgage by I. C. Bishop; denies “that she ever acknowl- 
edged” the said mortgage in any manner; never admitted 
the execution or signing thereof to be her voluntary act 
and deed, either before the said W. L. Thompson, notary 
public, or any other person or officer; denies that she ever 
signed the said mortgage in the presence of the said 
Thompson or any other person as claimed in said cross- 
bil], or in any other manner at the time therein stated, or 
at any other time, or that she ever received any considera- 
tion for so doing, or that she ever authorized any one else 
to do so for her; claims the southwest quarter of section 
thirty-two (32), township fifteen (15), range ten (10) as 
their homestead ; that said homestead is not of the value of 
over two thousand ($2,000) dollars over and above the first 
mortgage on said premises. 

To the answer of Ida Bishop the defendant, N. J. Paul, 
filed a general denial. To the answer of I. C. Bishop the 
said N. J. Paul and the St. Paul National Bank filed a re- 
ply admitting that the St. Paul National Bank is a corpo- 
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ration duly organized and doing business under the laws of 
the United States; admits that A. G. Kendall and N. J. 
Paul now are, or at times have been, stockholders and offi- 
cers of said bank; that A. C. Rowell at no time has been 
a stockholder of said bank and connected with the manage- 
ment thereof, and the notes in controversy were made to 
the said N. J. Paul for the use and benefit of said bank 
and for the convenient transaction of its business, and de- 
nies each and every allegation in said answer contained, in 
manner and form as the same are therein stated and 
charged. 

There was a trial to the court, which ordered and ad- 
judged that N. J. Paul, within thirty days, execute, ac- 
knowedge, and deliver to the clerk of the court, for the use 
of Isaac C. Bishop and Ida Bishop, a release of the mort- 
gage described in his cross-petition so far as the same 
covers, or appears of record to cover, the land described, 
and that failing so to doa duly certified copy of this decree, 
recorded in the office of the county clerk of Howard county, 
operate as such release; and that said Paul recover of Isaac 
C. Bishop the sum of $4,223.71, together with the costs of 
this suit; and if said Bishop fails after twenty days to pay 
said sum, with interest at the rate of seven per cent per 
annum, that the sheriff of Howard county sell the Jands 
and tenements described as upon executions at Jaw, sub- 
ject, nevertheless, to the incumbrances now existing thereon, 
aggregating $1,500 with accrued interest, if any, and from 
the proceeds of the sale pay the costs and pay the said N. 
J. Paul $4,223.71, with interest, and bring the residue into 
court to await the order of the court. To which judgment 
the defendant, N. J. Paul, excepted on the record, and ap- 
pealed the cause to this court. 

At the hearing, the district court found adversely to the 
claim set up by the appellees, N. J. Paul and the bank, in 
their cross-bill as mortgagees of Ida Bishop, the wife of 
Isaac C. Bishop, to the southwest quarter of section 32, 
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township 15, range 10, as the homestead of that family, 
and of a value not to exceed $2,000, on the ground that 
the wife had not formally acknowledged the execution of 
mortgage. There was a conflict in the testimony of wit- 
nesses to the fact. The weight of evidence satisfied the 
court that the wife of the mortgagor was not present at the 
time and place, nor was she in the town when and where 
the mortgage was purported to have been signed and ac- 
knowledged, separate and apart from her husband by her. 
She had, however, previously signed her name to the in- 
strument, without witnesses, and without any acknowl- 
edgment in fact. On this ground the mortgage of the 
homestead described was held to be void. 

Counsel contend that the answer of the wife “is but a 
simple denial that she ever acknowledged the mortgage ;” 
and as to whether a general denial is sufficient to raise the 
issue against the presumption of law, cites the rule held 
in Pereau v. Frederick, reported in 17 Neb., 119, that “a 
certificate of acknowledgment of a deed, or mortgage, is 
prima facie correct, and cannot be impeached except for 
fraud, collusion, or imposition.” We find, however, in 
the addendum to counsel’s brief, as well as in the record, 
that “on December 20, 1889, the wife filed her separate 
answer under oath, alleging that she is the wife of Isaac 
C. Bishop, and has been for the last sixteen years; denying 
any knowledge of the execution of the notes and mort- 
gage, and denying that she ever acknowledged the mort- 
gage in any manner, or that she ever admitted the signing, 
or execution of it to be her voluntary act and deed, either 
before the notary public who certified it, or before any 
other person or officer, and denied that she executed it in 
the presence of W. L. Thompson, or that of any other 
person, as set up in the cross-bill of the appellees; she de- 
nied that she ever received any consideration for so doing, 
or that she ever authorized any one to do so for her.” This 
denial would seem to be specific and particular rather than 
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simple and general. The consideration of the mortgage is 
admitted to have been so grossly tainted by usury as to 
constitute an imposition and deception against her, taking 
the defense set up out of the rule cited. It is admitted 
that the courts of Illinois, Iowa, and Michigan have held 
that in the absence of proof of fraud and collusion on the 
part of an officer taking an acknowledgment of a deed, or 
mortgage, the officer’s certificate in due form must prevail 
over the unsupported testimony of the mortgagor that the 
same is false or forged. And while the answer of the wife, 
in this instance, does not specifically allege fraud and col- 
lusion on the part of the officer, it dves inferentially, when 
it is apparent that she never appeared before him, and that 
he never took her acknowledgment as certified by him. 
The proof of that fact is fairly supported; her alibi is 
fairly maintained. 

Counsel for appellees cite sti]] more weighty reasons and 
authority, considering that the mortgage was to secure a 
debt for money loaned, thongh usurious, and the wife had 
placed her signature to it, though denying the bona fides 
of the act. ; 

In Thompson’s treatise on Homesteads and Exemptions, 
sec. 533, it is said ‘that the power of the wife to go behind 
her acknowledgment of deeds of this character has been 
freely discussed, and the courts in Texas have held that 
she has the right to show that her signature was procured 
through fraudulent representations and false promises. (33 
Tex., 86.) And, a fortiori, she has the right when she has 
signed such deed under duress. (11 Kan.,19.) But Justice 
Campbell, in delivering the opinion of the supreme court 
of Michigan in the case of Norton v. Nichols, 35 Mich., 150, 
where the sole objection to the acknowledgment was that it 
was taken in the presence of her husband, and it was neither 
averred nor shown that the mortgage was executed by her 
unwillingly, declared in forcible language: ‘There is no 
equity whatever in the bill, which, on its face, is an at- 
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empt, without any merit, to evade an honest claim which 
could never have been created unless the complainants had 
both done what they could to create confidence in it. 
Whatever may be the rule concerning the formalities 
needed to bind married women, there is no doubt they may 
be estopped by their deliberate conduct as well as any one 
else.’” 

Tt will be observed that the analogies in the examples 
cited in this authority are not complete with the case at 
bar. 

In a suit in equity brought by a wife to avoid a mort- 
gage on the homestead of her husband during their family 
occupation of it, on the ground that she never knowingly 
signed or acknowledged it, the supreme court of Michigan 
again said: “AlJ] presumptions in cases of this kind must 
be treated with reasonable respect to the improbability of 
misconduct in a reputable officer, or of forgery which he 
ought to have discovered if it existed; and the burden of 
proof was on the complainant to make out a plain case. 
The evidence was conflicting ; the officer swore distinctly 
as to the fact of taking the acknowledgments; there was 
corroborating evidence, and the bill was dismissed.” (Hour- 
tienne v. Schnoor, 33 Mich., 274.) Counsel contend that 
“the testimony of an officer who has taken an acknowledg- 
ment can add nothing to his certificate.” In the case cited 
not only was the testimony of the officer required, but cor- 
roborating evidence was received by the court. In the 
present case the officer’s deposition was offered on the trial, 
and overruled by the court on grounds not stated in the 
record, but without exceptions. 

In the case of Morris v. Sargent, 18 Lowa, 90, a differ- 
ent conclusion was reached. A husband borrowed $11,250 
on a deed of trust of his homestead, purporting to have 
been executed jointly by himself and his wife. The land 
having gone to sale under the conditions of the deed of 
trust, the wife, joined by the husband, brought a bill to 
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cancel the deed of the purchaser. The husband testified 
that he forged his wife’s name to the deed of trust. The 
wife testified that she neither executed nor consented to have 
the deed executed, and that at the time it purported to have 
been made she was sixteen milesaway. ‘he notary testified 
that both the husband and wife executed it before him, but 
that his memory as to the circumstances was not distinct. 
Expert testimony as to the wife’s signature was conflicting. 
The justices of the supreme court, by a comparison of sig- 
natures with those admitted to be genuine, in connection 
with the other testimony, came to the conclusion that the 
signature to the deed was not hers, but was that of her 
husband, and sustained the bill; but conceded the hardship 
of the doctrine which overthrew the prima facie effect 
claimed for the officer’s certificate, and conceded that the 
burden was upon the plaintiffs to repel the force of the 
certificate. 

However harsh it may be deemed by the creditor to be 
deprived of an apparent mortgage security on a debtors 
homestead, superinduced by the debtor himself, it is the 
law of the state, never dispensed with, that “the home- 
stead of a married person cannot be conveyed or incum- 
bered unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband 
and wife.” (Comp. Stats., chap. 36, sec. 4; 17 Neb., 629; 
19 Id., 211; 20 Id., 109; 25 Id., 175.) The wife cannot 
be deprived of her homestead by the husband’s mortgage. 
(19 Id., 631.) Deeds and mortgages of real estate, except 
leases for one year or less, must be signed by the grantor 
in the presence of one competent witness, who shall sub- 
scribe his name as such, and the grantor shall acknowledge 
the instrument to be his (or her) volnntary act and deed, 
before a judge, clerk of a court, justice of the peace, or 
notary public, only within their respective territorial juris- 
dictions. (Stat., chap. 73, secs. 2, 3.) 

The acknowledgment required is the appearance of the 
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grantor, before the officer, in the presence of the witness, 
his there signing the instrument and declaring it to be his 
(or her) voluntary act and deed. The statute thus requires 
the husband and wife, who convey or incumber their home- 
stead, to execute and acknowledge the deed or mortgage, and 
this requirement is essential to the validity of the instru- 
ment. (Aultman & Taylor Co. v. Jenkins, 19 Neb., 211.) 

Applying the law to the facts in evidence, we think that 
the district court was fully justified in its conclusions that 
the wife did not acknowledge the execution of the mort- 
gage, that she signed it without consideration, and that it 
is without legal effect as to the homestead described. 

As to the remaining question of usurious interest, in- 
volyed in the notes secured by the mortgage, set up by 
Isaac C. Bishop, his counsel in their brief state that he 
only sought to recover on the trial, as a set-off to the prin- 
cipal, and only did recover the sum of the usury paid on 
the notes, as provided by sec. 5, chap. 44, of the Statutes 
of this state. We shall therefore leave that question as 
the trial court found it. The decree of the district court is 


AFFIRMED. 


THE other judges concur. 
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tain fees allowed by the federal but not by the state 
courts, held, to be without justification and proper cause 
for reprimand by the court. 1d .........sessssssreseesesenescees 493-4 
4, Where preponderance of testimony established perform- 
ance of legal services by an attorney as agreed, held, that 
he was entitled to the reasonable value thereof. Cowles v. 
THOMPSON ..rercereececeesese eevieases: Sendesdvavecedeseoesvosdbanods wateas 481 . 


Sa 


Instructions examined and approved, Jd....... eseeeseees 482-3 
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Award. See EMINENT DoMAIN. 
Bailment. See PLEDGES. 


Bank Examiners. 

1. While sec. &, ch. 37, Laws 1889, does not authorize state 
banking board to formulate rules for, there is equal want 
of authority for compelling them to rescind such regu- 
lation. State v. Benton....cccsccrcscecssccccssrcenseseceereeenssseeses 48 

2. Reason for rule prescribing fees of, discussed; held, that 
such fees must conform strictly to sec. 8, ch. 37, Laws 
1889, and that any order of the state banking board pre- 
scribing other rate of compensation is void. Td...... e002 0-1 


Banks. 

1. Are liable to an action by holder of a check, for refusal to 
pay, if drawer have funds on deposit. Fonner v. Smith... 111 

2. Where a bank receives an unindorsed note for collection, 
and afterwards voluntarily pays another note given by a 
partnership of which the payee of the first was a member, 
it cannot set off the amount so paid against the money 
collected. Commercial State Bank v. Rowland. .......+0006+.486-8 


Bills and Notes. See NEGOTIABLE INSTRUMENTS. 


Bills of Exceptions. See INstRucTIONS. Review. 
1. Affidavits used below must beembodied in, to be available 
in supreme court. Strunk v. Lipp....sccrsecovssecenssseesesesses 120 


nw 


. Mastbe authenticated by trial judge (in case of agreement, 
by clerk) even after official term expires. Quick v. Sachsse, 315 

3. Where an amendmentis offered without objecting that the 

bill was not presented in time, such objection is waived. 
Warren v. Brown .....cccccccoseeseoes seeesecrecececscssaccssstsccesses 10 

4. Where there is nothing in the record to show when the 

trial court adjourned, bill will be presumed to have been 
presented in time.  L0........cecosrscnrscsssserccnsseosensersaeees 10-11 

. Where the signature to the bill of the trial judge is shown 

to have been lost, a copy of the same attached to the bill 
is sufficient. Jd...... dececeaanreasneseecsecessecevenesseosersaceenee 11-12 


a 


Bona Fide Purchaser. See NEGOTIABLE INSTRUMENTS, 5-7. 


Bonds. See OFFIcERS. TAXATION, 3. 
1. Issued by school district in exchange for building and site, 
unauthorized and void. State v. Sherman Co..........0066 468-9 
2. In an application for mandamus to compel collection of 
taxes to pay such bonds, relator must fail if there is no 
evidence that he possesses them. Id.........scsssseseeeeeacees 468 


3. Erasure of signature of surety on an official hond before 
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delivery, if plainly noticeable, releases other sureties who 
do not consent thereto. Hagler v. State .......0... 149 


. Acceptance by such sureties, after knowledge of the ‘alter- 


ation, of indemnity from the principal obligor, is a ratifica- 
tion of the change, and renders such sureties liable on the 
bond. Id. 


. Where all the sureties joined in a motion for a new trial, 


it was rightly overruled as to all, though it did not appear 
that all knew of the receipt of the indemnity. Jd. 


. Legislature may authorize issue of, by counties to relieve 


their destitute, hut the question must be submitted to the 
people and the issue cannot take place upon mere petition. 


In re House Roll 284 ....ccccsserseneaes on seeescececaeses seta avene ata 510-13 
Boundaries. 
L. Warren v. Brown.s.scccecccsessccsevesecseesess esGetuecd nba svste chetes 8 
2. Of school district; change. Dooley v. Meese.......:..sc.c000 424 
3. A section corner acquiesced in by the adjoining owners for 


nearly ten years, presumed to have been established by 
government survey. Coyv. Dfiller........ sedecesissdbateccases ceeds 353 


Building Contract. 


1. 


4. 


A provision requiring a separate written estimate for all 
extra materials, held, to have been waived. McLeod v. 
Genius ....cereceee iiiseceusveacece’ se eevenscasees teeeaee te venertesecenses ve 5-6 


. Where contractor furnishes materials not called for in 


original written contract, and owner subsequently agrees 
orally to pay therefor, or knows that extra pay is ex- 
pected, he is liable. Ld.......... cece cesses cesee eee eeeeans seacwee 6 


. Wheie contract requires building to be completed by a 


certain date, an exception iu case of ‘‘labor strikes,’ will 
not release the contractor for failure to complete because 
his workmen quit on account of not receiving their agreed 


WAGES. Td. ...cssscceereccnesesscacneeneaerecensncasscscesscsssecssoseses 1-8 
Contractor is liable in damages for failure to furnish ma- 
terial required by contract. Id.....ssssersrererseresereereees 2, 6-7 


Burden of Proof. See ONuUS PROBANDI. 

Canvass. See ELECTIONS, 3, 7, 8, 11. 

Cause of Action. See Frrs,7. JoINDER OF CAUSES. PLEAD- 
InG, 10. 

Certificate. 
Of acknowledgment; defective. Keeling v. Hoyt .............+ 455 


Chattel Mortgages. See AGISTMENT. ASSIGNMENTS FOR 


CREDITORS, 1. FRAUDULENT CONVEYANCES, 8. PREF- 
ERENCE OF CREDITORS, 1. 


1. Mortgagor’s lien not lost, as between the parties, by con- 
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senting toa sale on condition that the proceeds be ap- 


plied on the debt. Sanford v. Munford .......secccsccessceees 795-6 
2. Cannot be executed by an agent, of goods which he is au- 
thorized only to sell, Ryan v. Storwell........ccccccessceesceceve 123 


3. The fact of a mortgagee’s insecurity must be apparent to 
justify advertisement and sale of the property before the 
debt falls due. Hull v. Godfrey .......csecsceccoercsecssreeceaee 204 

4, A junior mortgagee has a legal right to redeem prior 
mortgage, upon tender of the amount of the debt. Id... 208 

5. Where the property was replevied by a junior from sen- 
ior mortgagees, latter are entitled only toa judgment for 
the amount of the debt without damages and costs, IJd., 208-9 

6, Statute of limitations in action for premature seizure by 
mortgagee, runs from date of seizure, not from maturity 


of note. Brashier v. Tolleth....... tte seeee seeeseveseeeesveeercers 20-4 
Chattels. See SALe. 
Checks. 
Are equitable assignments of drawers’ funds, and bank is li- 
able to holder for refusal to pay. Fonner v. Smith........ 1i1 


Cities. See MUNICIPAL CoRPORATIONS. 


Citizens. See NATURALIZATION. 
Defined. State v. Boyd......ccccssvevsseee Venesdeesdevewcavensdsesess 683, 730 
Claims. See ASSIGNMENTS FOR CREDITORS, 2. 
Clerk of District Court. See Britis or Excrprions, 2 
1. Held, To have incurred the penalty provided by sec. 34, ch. 
28, Comp. Stats., for taking illegal fees. Lydick v. Palm- 


QUISL. ..ccseceeeeee Sasdedsedsevenedoatacsesedeuescs seeds aaeeseeseuteassveses 301 
2. Held, To have attached unnecessary certificates to a tran- 

script, and to be entitled to tax costs for butone. IJd...... 302 

Gibson v. Stith... ..ccccceccveccseveceeeecensesseseesseeescasaseseseseeee 356 


Collateral Securities. See NeaoriaBLe INsTRUMENTS, 6. 
Complaint. See MURDER, 3. 


Complete Record. 

To constitute waiver of, as required by sec. 444 of Code, 
plaintiff and defendant must agree thereto at the term 
when final judgment is rendered. Col. & U. S. Mtge. Co. 

v. Foutch........00 Sasbebed salve was SO Sa de dedeeg¥ opbai vege dodsseducdereeeete 284 


Confessions. See CRIMINAL Law, 1-3, 8. 
Conflict of Laws. See GARNISHMENT, 2. 


Consideration. See FRAUDULENT CONVEYANCES, 3-8. 
1, Mutual promises form a sufficient. Pryor v. Hunter......... 680 
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2. A new consideration is required to bind a surety whose 
name is added to a note after delivery and without mak- 
er’s knowledge. Barnes v. Van Kewren ..cecsccoccccseseecseee 167 


Conspiracy. 
Petition in action for, held, to state a cause of action. Me- 
Cartney v. Berlin. ..coecccsecsesceees asateeeanes se seneees doe ae dea weeees 412-18 
Constables. 
Special constable to serve summons; form of appointment; 
requisites. Morse v. Carpenter........ Sseneeee SerrerSeerrrrereere 227-8 


Constitutional Law. 
' 1. Impairing obligation of contracts. State v. McPeak....... 143-4 
2. Phrases ‘‘citizen of the United States,” in sec. 2, art. 5, 
and “ failure to qualify,” and ‘‘other disability,” in sec. 
16, art. 5, construed. State v. Boyd .........06. dire swegenese 683, 731 
3. Maxim, “Ezpressio unius est exclusio alterius,”’ does not ap- 
ply in construing constitutional clause delegating taxing 
power of legislature. Darst v. Griffin.......00 Sseaetisean vices 673 


4, Sec. 2, ch. 34, Sess. Laws 1889, is an attempt to amend 
Crim. Code, sec. 14, without referring thereto, and is un- 
constitutional. Stricklett v. State......... Bie Meces seaeeteesuoneses 676-7 

§. Ch. 103, Laws 1887, is complete in itself and does not vio- 
late sec. 11, art. 3, Const. State v. Arnold.......... seeneeeeed BQ 


6. Effect of act of February 20, 1875 (Laws 1875, p. 110), 

is to exempt from taxation internal improvements for 

which precinct bonds have been voted, and said act con- 

flicts with sec. 1, art. 9, and sec. 4, art. 8, Const. State v. 
Walsh. .scocercecee vanes saueisevcasrcos tna sacstecsOrescvcansebesecantaee te 474-5 

7. Said act having been passed prior to the adoption of the 

present constitution, is in force as to all internal improve- 
ment bonds issued before such adoption. TId.............4 476-9 

8. The word ‘‘ means,” as used in sec. 4, art. 8, Const., in- 

cludes moneys arising from annual donation for school 
purposes levied under legislative authority. Td............ 476 

9. Provisions regarding limit of taxation and special legisla- 
tion applied. In re House Roll Z8h.......cssecccoseenesseees 508, 513 

10, Under sec. 11, art. 3, Const. , an act not complete in itself but 

clearly amendatory of a former statute to which it does 


NOt refer, iS VOIK. Ld. ..ccecsececesccoessoneees dnesesscectecses<osases, OOD 
Cor tempt. 
1. When not committed in presence of court, proceedings 
should be instituted by information. Ludden v. State...... 437 
2. Affidavit charging, upon information and belief, insuffi- 
cient. Id........065 gcbdnedegeosainntesedenscestbestveiaaneeseseerass 434, 437 
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3. Evidence found not to establish. Id......csssccscsssecsvessovees 438 
Contest. See ELEcTIoNsS, 4-8. 
Contingent Remainders. See REMAINDERS. 


Continuance. 
Sufficient grounds and diligence held, to have been shown; 
judgment reversed for denial of. Johnson v. Mills........00+ 527 


Contracts. See BurLpiInc ConTRACT. CONSIDERATION. 
DaMaGeEs, 3. Duress. NovaTiIon. RESCISSION. 
ScHoots, 4, 5. SPECIFIC PERFORMANCE. STATUTE 
OF FRAUDS. 

1. For sale of laud. See MEcHANICS’ LIENS, 2. 

2. While the legislature may change the remedy for the en- 
forcement of contracts, it cannot impair their obligation; 
hence, it cannot take away the right of a lessee of school 
land to select an arbitrator, as provided by his lease, to 
reappraise the land at the end of five years. State v. Me- 
POOR ies vccvadvecee cba neue sntevcens tsdesstee basaee Sedeavatesvasseceecevese 143-4 

3. Construed in case under discussion and held to constitute 
asale by which purchaser assumed certain debts not in 
trust, but in consideration for receiving the property. 
Kaufman v. U.S. Natl. Bank icccccesecsssssessssencoeseeee ossee 666-7 

4. Where in such contract two notes were described as one 
for $500 and one for $1,500, due one of the parties, and, in 
fact, the only notes so due were one for $500 and one for 


$1,350, the contract was held to refer to the latter amount. 
TGS sncdicessennvescesseestsooes sobsvecoed eOeeeeessevapeescessvesieass Sebees 667 


Contributory Negligence. 
When apparent from plaintiff’s own testimony, burden of 
proving, is no longer on defendant. Durrell v. Johnson.... 796 


Conveyances. See STATUTE oF FRAUDS. 


Corporations. See PLEADING, 5. 
Officers of, acting solely for themselves, and dealing with the 
corporation as private individuals, do not bind it. Koeh- 
ler v. DOUGE.....+ccceeees Wo abe denen cdee sects ueshepanesesunseossuieseaees 336 


Costs. See AMENDMENT. 

1. The fact tbat additional costs are due will not warrant the 
reversal of a judgment; the remedy is a motion to re-tax. 
Hoagland v, Von Htten .......ccccesceseneseeees bigsbeeavéswesdeedee ss 298 

2. Judgment debtor not liable for interest on, where pay- 
ment is delayed by error proceedings. O'Donnell v. 0., N. 
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Counties. See Bonps, 6. TAXATION, 3. WARRANTS. 
1. Proceedings for drainage of swamp lands by; jurisdictional 
prerequisites, Darst v. Griffit.c....ccccccsceseseccccersscnscerenees 673 
2. Though not mentioned in sec. 6, art. 9, Const., authorizing 
legislature to delegate taxing power for local improve- 
ments, counties are competent to receive such power. 


County Attorney. 
1. County board cannot employ another to perform the du- 
ties of.. Brome v. Cuming County ....cccsecccsecesesseseessereees SOO-D 
2. Where, in trial for rape, assistant county attorney states 
to court, in presence of jury, that he intends to, and can, 
prove another criminal assault not connected with that in 
judgment, such statement is reversible error. Leahy v. 


County Board. See Roaps, 1. 
County Court. See APPEAL, 1-3. 
Courts. See PLEADING, 9. SUPREME CouRT. 


Creditors. See ATTACHMENT, 2. INSOLVENCY. PREFERENCE 
OF CREDITORS. 
Creditor’s Bill. See FRaAuDULENT CONVEYANCES, 6. 
Criminal Law. See ELectTions. INFORMATION. LARCENY, 
MANSLAUGHTER. MURDER. RAPE. WITNESSES, 2, 3. 
1. Confessions held to have been properly received. Shepherd 
v, Stale ....... dela eetvene sebad uchules vevetocawer doldusaieuowsedevaeuees 400-1 
Furst 0. State .cccccccceccseeseecaeee Rediecwes eves des tcesedssdeeiseaes 406-8 
2. The preliminary examination to determine if a confession 
is voluntary should be conducted in presence of jury. 
Shepherd v. State ..csccvecceseeccescesescssccctecarscesbessenceesesseeees 392 
3. After a confession is introduced, its weight and credit is 
to be determined by the jury. Td. 
Remarks of trial judge in passing on objections to certain 
testimony, held, not prejudicial to accused. Jd............ 392-3 


_ 
Ly 


5. Verdict of murder in first degree sustained. Id. 


Where testimony rebuts the presumption that accused is 
sane, burden is upon state to establish his sanity beyond 


areasonable doubt. Furst v. State ....c.cecsccscaessescceeee 409-10 
7. Instructions held to present fairly the question of insan- 
ity. Id. 


8. Not every part of a confession need be given the same cre- 
dence; jury may accept one part as true and reject the 
TESt. TD c.cesceseceressvececneesseeceusserees toveres iacavsiers Vaeceecas 408-9 
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Damages. See BUILDING ConTRACT, 4. EMINENT DoMAIN. 
INSTRUCTIONS, 4. MUNICIPAL CORPORATIONS, 6-9. 
ScHOOLs, 4. 

1, Verdict awarding, for construction of railway embank- 
ment in front of plaintiff’s premises, sustained. NW. & C. 
R. Co. v. Scott .......cecceee sie oae Ce SGT 4 Sa lesaie devon dudvevevecsccusad’ 571-2 


2. Measure of, for levy of execution by officer on property in 
hands of stranger to judgment, and replevied by him, is 
amount due on execution with costs. Gates v. Parrott.... 584 


3. Measure of, for breach of contract for sale, is difference 
between agreed and market price at time and place of de- 


livery, D. Ti & G. BR. Co. v. Hutehins.....ccccccsccseccseens 579-80 
4. Loss of probable profits from resale by vendee of subject 
of contract too remote to be considered. Id..............0648 580 


Debtor and Creditor. See AssiGNMENTS FOR CREDITORS, 
FRAUDULENT CONVEYANCES. HUSBAND AND WIFE. 
PREFERENCE OF CREDITORS. 


Decedents’ Estates. See Descent. REMAINDERS, 2. 
Dedication. See Roaps, 3, 4. 


Deeds. See FRAUDULENT CONVEYANCES, 3. RECORD OF 
: TITLE. 
When vtuntary, valid as to subsequent purchasers without 
notice. Keeling t Hoyt ......cccccscesscsesoscsesevenescecssevscusees 456 


Deficiency. See Morreacss, 4. ; 
Definitions. See Worps aND PHRASES. 
Deliberation. See Murper, 5. 
Demand. See MANDAMUS, 8. 
Depositions. See Norary PUBLIC, 2. 


Descent. 

1, Where it cannot be gathered from the pleadings that an 
estate left by a married woman is ancestral, but it was 
apparently acquired by purcbase, sec. 33, ch. 23, Comp. 
Stats., is not applicable; and if one of decedent’s two 
children, who have inherited the estate, dies, the surviving 
father normally takes the interest of such child. Shellen- 


Berger v. RANSOM ......ccccc cee ceeesceenccrseeseerneecesesscsecseecveues 68-9 
2. Where the child was murdered by the father, he does not 
acquire the estate of the former. Id.......ce..cececeecee conse 69-74 


3. In such case the father acquires only a life estate, and the 
interest of his grantees therein, though they are bona fide, 
terminates at his death.  [d...........ccecseesseeeeesscccccessesees 74 
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Description. See ConrRacts, 4. 


District Judges. See BILLs oF ExceprTions, 2. ELECTIONS, 
9-12. PRACTICE, 1. 
Divorce. See FeEs. 
Property within jurisdiction of court will be subjected to 
alimony, even where divorce is obtained ex parte against 
a non-resident defendant, if he enters a personal appear- 
auce in the suit for alimony. Johnson v. Johnson ......... 388-9 
Drainage. 
1. Proceedings for, by counties; jurisdictional facts. Darst »v. 
2. Irregularities in proceedings will not avoid tax for; owners 
of property benefited must pay tax as a condition of re- 
Lief. Td. ..secerccrecerccrevcserse sevescoeercesseestscsesesesseeess O08, B73~4 


Duress. 
1. Threatof suit is not. Pryor v. Hunter .........ccccececcee ween 681 


2. Evidence found not to establish. Jd....cccce ssc eeeceeee sen oee 680-1 


Election of Counts. See MuRDER, 2. 


Elections. 

1. Illegal voting at village elections is not a crime in -this 
state. State v, Chichester......ccccccciccceccncesevcntsetsneenssavees , 328 

2. Methods of proof of illegal voting discussed; such proof 
held insufficient in case under discussion. Todd v. Cass 
COURLY s svie caciesvcve desea ccne's sod eseeedsae cose ee casdesdesecbecedebdesaesens 150 

3. Under sec. 4, art. 5, Const., a resolution of the joint con- 
vention directing the speaker to postpone the publication 
of election returns will not relieve him of his duty to pub- 
lish them, and mandamus lies to compel its performance. 
Slate v. Elder ....10.cscceecnssecsscescenecsecnrescatecescsserseesseeeeses 169 

4. Of governor. State v. Boyd. .........cscceee Uap euigapescecse coaees 707-8 

5. Void as to any office when a candidate who is ineligible 
thereto receives a plurality of votes. Id. 

6. Incumbent holding over must requalify only when non- 
election of successor is determined in guo warranto pro- 
Ceedings. Ld ....ccesesscecsseresseccesseeserseeteessneaeccsssereee ss TBAB 

7. Remedy by legislative contest not exclusive in determin- 
ing rights of claimants to state executive offices; supreme 
court has jurisdiction in quo warranto. Id... .ccceecreees 704-7 

8. A concurrent resolution fixing a day for the union of the 
two legislative houses to determine a contest of the elec- 
tion of state officers, must be signed by both governor and 
lieutenant governor, though the seats of both those officers 
are among those contested. In re Contest Proceedings...... 281 
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9. Vacancy in office of district judge is to be filled at the next 
general election occurring more than thirty days there- 
after, whether such is the general election for judges or not. 
Slate v. Phayer....ccecccos eveceee eswsedaveesesenece scssaecatuwseuetsase 94 

10. An appointee to fill such vacancy holds only until the ~ 
successor chosen at the ensuing election has qualified. 
Id. 
11. State board of canvassers, through governor is a member, 
may be compelled by mandamus to canvass the votes cast 
at such election for candidates for district judge. Jd......91-3 
Failure of governor’s proclamation of such election to men- 
tion the office of district judge does not invalidate the 
election as to that office. Td............ descusteee dieeecebaccuteede 95-7 


12 


Eminent Domain. 
Where award has been duly made and no appeal has been 
taken, mandamus lies to compel railway company to de- 
posit amouut of award with county judge. State v. G. I. 
OW. Os Re Cosi esevessuiicnessee Soeueds sumeewes dacsvvecdevectnstsaiseem 209 


Entry. See REcAPTIon. 


Error Proceedings. 
1, Attempted appeal from county to district court, dismissed 
because not filed in time, not a bar to. Cahill v. Cant- 
WElL is sssvccscacsssscccccsccrensancconcsecsecsneccacccsseescansccesecess -- 159-60 


2. Must be commenced in supreme court within one year 
from date of rendition of judgment, regardless ef when 
motion for new trial is ruled on. Phenix Ins. Co. v. 
Swantkowski.........scccceees sido vietcoedasivepanvausves’ Gembsseone litte 247 


Error Without Prejudice. 
Not reversible, Cowles v. Thomps0on.....sscccccserevceessesseees479, 482 


Estoppel. See TAXATION, 5. 
1. Purchasers at judicial sale, of land subject to mortgage, 
held, estopped to dispute validity of incumbrance. Koch 
D, LOS asa eves sevice sevecsasasdedonevaseasdaveeiecstise dhesecesedersie des 627-8 
2. Merely negative acts held not to estop a wife from disclaim- 
ing agency of her husband, and preventing a mechanic’s 
lien from attaching for materials ordered by him. Brad- 
ford v. Higgins.......0...000 gucdansteedvenss diivats yadvasestectdavespnsn 200 
3. Of wife to claim, as against creditors, property which she 
has allowed her husband to incur debts upon the strength 
of his apparent ownership of. arly v. Wilson. ........06006 459 
Swarta v. MeCletland...........01.00000 aie asinetes wectuaecctsesees soee- 648-9 
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Evidence. See CriminaL Law, 1-3, 6,8. NATURALIZATION, 


-_ 


2. PLEADING, 1,7. REVIEW, 2, 3. WITNESSES. 
a. Admissibility. 
Declarations of agent made after completion of transac- 
tion to which they relate, not admissible as a part of the 


res geste. Gale Sulky Harrow Co. v. Laughlin.........0.0000 . 107 


. In action for breach of contract of sale, evidence of what 


vendee conld have retailed subject of contract for, inad- 


missible and prejudicial. D., 7. & G. R. Co. v. Hutchins, 580 


Under sec. 344 of the Code, school orders drawn by a 
party as treasurer are admissible to afford comparison of 
handwriting with the signature of a note which he denies 
having executed. Grand Island Banking Co. v. Shoemaker, 
An uncontradicted showing that an order of allowance of 
a bill of exceptions has been lost, will admit secondary 
evidence of its contents. Warren v. Browt.....cccccseecsres . 


b. Parol. 


. Parol evidence is admissible to show usurious considera- 


tion of a note. Koehler v. Dodge ...cccccccssccnscscescenccseeseee 


. And to prove contents of lost instruments, Keller v. 
. 444 


AMOB or. ssrccvcerccrcrsoncccovesescnecenens sevens senses saseseeeeressse sess 
In order to establish by parol that lands are held in trust, 
a clear preponderance of the evidence is necessary. Rob- 
ANGON V. TONES. ..ceresereersscscsseesereenecs eeeaseeaesaencssocenes tseaes 


Executions. See ATTACHMENT. GARNISHMENT. SHERIFFS. 


1. 


1. 


Where an officer levies on property in possession of a 
stranger to the judgment, who replevies, measure of 
damages is amonnt due on execution with costs, Gates v. 
PATrtt..rcocccacseeee svees abneceaetedcbesoechaeciveeseaded bee’dsetevesesaces 
Creditors who levy on land purchased by judgment 
debtor at administrator’s sale, subject to a prior mort- 
gage, certain fixtures and improvements being reserved, 
and removed in good faith, acquire no lien npon the lat- 


ter. Dewey v. Walion........ or sence veces Dei eccoaisvesiasedwccosece 

Exemptions. See GARNISHMENT, 2. INTERNAL IMPROVE- 
MENTS. 

Wife of absconded husband is head of family within 

meaning of sec. 521 of the Code. State v. Wilson........... 


2. 


Filing of inventory after exempt property is attached, ren- 
ders it necessary for officer to have property appraised. 
Id. 


False Representations. See INFORMATION, 2. 


127 


11 


335 


20 


584 


819 


464 
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Family. See HEAD OF FAMILY. 


Fees. : 
1. Of constable, when taxed as part of a judgment, cannot, 
under sec. 1101 of the Code, be assigned to justice who 


rendered such judgment. Phenix Ins. Co. v. Bohman.....13 


2. Of bank examiners must conform strictly to sec. 8, ch. 
37, Laws 1889, and any order of state banking board, 
prescribing other rate of compensation, is void. State v. 


2-3 


Benton .....ccceascreccoes depnbegsetoyeswesegesessaeseMaeseessusdssse’s sae 50-1 
3. Attorneys are entitled to reasonable compensation for ser- 

vices, Cowles v. THOMPSON. .......ccecsccsevecsvecncevorccecceessees 481 
4. Allowance of, to attorneys in divorce snits, under sec. 12, 

ch. 25, Comp. Stats., final; husband not further charge- 

able. Burnham v. Tizard .....ccccece-sessncssccacsseenccseeees sevens TB3-4 


5. Attorneys not entitled to, from defendant in foreclosure 
suits, etc.; and affidavit of removal to federal court, in 


order to obtain such fees,improper. Inre Breckenridge...492-4 


6. Penalty provided by sec. 34, ch. 28, Comp. Stats., for 
taking illegal fees applied. Lydick v. Palmquist...... eduieses 

7. Receipt of several items of illegal fees from the same per- 
sou as one matter, gives but one cause of action. Td. 

8. Clerk of district court held to have attached unnecessary 
certificates to a transcript and to be entitled to tax costs 
for but On€. T[d.......sccceecsseecccscenecsccesceenecsseesesesa saree 
Gibson v. Sanith ....ccccccccccsscceteeseesssccssenseescssenccsseeeesees 


Final Order. See Error PRocEEDINGS, 2. 


Findings. 
In action at law tried to court without jury, need be no more 
specific than a verdict. Rhodes v. Thomas.........ccssecseeoee 


Fines. See Norary PUBLIC, 2. 
Fixtures. See ExEcurions, 2. 


Foreclosure. See CHATTEL MorrcGacEs, 3, 6. Morr- 
GAGES, 4. 


Foreign Judgment. See GARNISHMENT, 2, 
Foreigners. See NATURALIZATION. 


Franchise. 
Cannot be withheld in reference to a particular office, by fail- 
ure of governor to mention the same in his election procia- 


mation. State v. Thayer... .scss00s sab deadesotee sapStevichaseecaetace . 


Fraud. See REscission, 3. 
Must be pleaded and proved. Keeling v. Hoyt.....scccccocscevees 


301 


848 
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Praudulent Conveyances. See INSOLVENCY. PREFER- 


a 


a 


ENCE OF CREDITORS. 
Symns v. Benner ........00 pSsuSadeddccadscdeSevese supvcasedeetcvese ss 593 


Evidence as to transfer alleged to be fraudulentexamined, 
and held, to sustain its bona fides. Crabb v. Morrissey...... 161 
Evidence held to sustaiu charge that deed in question was 
without cousideration, and was intended to defraud credit- 
Ors. Koch v. Losch.......cccsececeevcsveesecsecces Sicaetilesesesyers 625 
An instruction that a debtor who sells property to obtain 
money to pay debts, is erroneous in omitting an essential 
element—the consideration. Liming v. Kyle ....c.scccsseeee -- 650 
Sale by debtor for inadequate price, fraudulent. d...... 651-2 
Creditor’s bill to subject property conveyed without con- 
sideration by debtor to his wife, the latter having origin- 
ally furnished the purchase money, but allowed her hus- 
band to deal with it inhis own name; held, that creditor’s 
equity was superior to that of wife. Swartz v. McClelland, 648-9 
Early v. Wilson... ....000 edansesersiseneredsnseccersdcseoeesices sees seese 459 


. Transfers without fraudulent intent from Son to father, in 


payment of bona fide indebtedness, are not, if fair value of 
property does not exceed amount of debt. Peregoy v. 
Krant2Z....cccecceevees iaedideadeteasesaiiccecistesssovseses dees viessecesvess COL 


. A chattel mortgage executed upon a stock of goods, to 


relatives, is not bona fide as against existing creditors 
in absence of proof of actual consideration moving from 
mortgagees. Omaha Hardware Co. v. Duncan .......1..000 222-8 


Garnishment. 


1. 


2. 


Surplus in hands of sheriff after satisfaction of judgment, 
and due judgment debtor, is subject to. Oppénheimer v. 
Marr ...cccceeee eadasbe cobeoe Tensacteswectes sWoseebeSerasveavenasesesedess 807-9 
Judgment in, by court of another state having jurisdiction, 
is a bar to action against garnishee in this state for same 
debt, by original creditor, though amount garnished is 
exempt by the laws of Nebraska. C., B. d& Q. BR. Co. v. 


General Denial. 
Puts in issue only facts stated in petition. Quick v. Sachsse, 315-16 


South Omaha v. Cunningham. .....ccccscccecsccscscevecces Siebaeese 324 


Governor. See ELECTIONS, 4-8. 


1. 


2. 


May be compelled by mandamus to perform a ministerial 
uty. State v. TRAY... cccccccccese cosececconescae seater ceeens 83, 91-3 


Failure of, to mention a particular office in his election 
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proclamation does not invalidate the choice as to such 
Office. Td... scseecsseceecsecceceesceens ae doetescewenstence steesysesss 95-7 


3. Supreme court has jurisdiction in quo warranto proceedings 
to determine right of claimants to officeof. State v. Boyd, 704-7 


4, Eligibility of claimants. Jd ...........ccccseseees a sadasdedeee 707-8 
5. Term; void election; succession. Jd.........cssesencsseeeesees 730-5 
6. Words “other disability,” in sec. 16, art. 5, Const., refer 


to those arising after commencement of term—not to in- 
eligibility. Jd........ccsecesssenecenee acedceatstessecce Secessea seuss 731-2 


Handwriting. See EvIpENCE. 


Head of Family. 
Wife of absconded husband is. State v. Wilsom.....scccceceseeee 464 


Heirs. See DESCENT. 
Highways. See Roaps. 


Homesteads. See VoLUNTARY PAYMENT. 
1. Mortgage on, not acknowledged by wife, though signed by 
her, invalid, Phillips v. Bishop .....ccceveseceveecevees senses se 863-4 
2. Heirs take a vested remainder in, subject to life estate of 
surviving husband or wife, and may alienate their inter- 
est during survivor’s life. Schuyler v. Hanna............. 309-12 


Homicide. See DescENT, 2. MURDER. SELF-DEFENSE. 


Horses. 
Action forinjuries by; instructions held inapplicable and too 
broad. Durrell v. JORNSON ....ccsecesscsseseveceescescevertevenseves 796 


Husband and Wife. See EsTopPreL, 2. EXEMPTIONS, 1. 
Frrs, 3. HOoOMESTEADS, 1. LICENSE. MECHANICS’ 
LIEns, 1. 

Rights of wife who permits husband to do business in his 
own name with her property, and to incur debts on 
strength of apparent ownership, inferior to those of cred- 
itors. Harly 0. Wilson........escscccccersesecececssccevesrvesceressce 459 
Swartz v. McClelland ........ccccccccscsvvsceeeveeenes isaseseassaess 648-9 


Identity of Issues. See APPEAL, 1, 2. 

Illegal Fees. See Fees, 5, 7. 

Improvements. See EXECUTIONS, 2. PARTITION. 
Indictment. See MurpeEr, 2. 

Indorsement. See NEGOTIABLE INSTRUMENTS, 9. 
Infancy. See WITNESSES, 3. 


Infants. See NATURALIZATION, 5, 6. 
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Information. See Murper,3. Norary PuBLic, 3. 
1. Defects in verification of, not re to until after ver- 
dict, are waived. Davis v. State... sccvecesevescsecosocceseess QDR 
2. A charge that defendant Hacaatentie's obtained eee 
from William Thomas, by false representations made to 
William G. Thomas, is not sufficient, nor does it allege 


intent to defraud William Thomas. Jacobs v. State......... 34 
Inhabitants. 
Term construed. State v. Boyd..... AOD wisstsewale 723, 725, 752-4 


Inheritance. See DESCENT. 


Injunction. See TAxarTion, 5. 
1. Rules applicable to, discussed. Schock v, Falls City. ..... 605-6 
2. Lies to prevent municipal authorities from opening street 
through land acquired by possession adverse to municipal- 
ity. Id..ceeees sdebcawaclues@ivouspawsnssecees sadsccencs cecescreecees OOP 


Insanity. See CriminaL Law, 6, 7. 


Insolvency. See PREFERENCE OF CREDITORS. 
Where all the creditors of an insolvent, choose two of their 
number as agents and trustees to take charge of the debt- 
or’s property, with his consent, and secure all, they are 
entitled to pro rata shares, and the trustees cannot execute 
mortgages on the property giving themseves priority over 
all others. St. Louis Wrought Iron Range Co. v. Meyer...550-1 
Instructions. 
1. In action of replevin; ruling approved. Durrell v. Todd, 256 
2. In action by attorney to recover for legal services, ap- 
Proved. Cowles v. TROMpPson ....ccescerceeesssarcrasescee recesses 482-5 
3. Must be based on the evidence. Commercial State Bank v. 
ROwl and... ..cecceeessecersereesevere tteseceseeteeceeeesssesseeee neers 483, 489 
Bell v. VOrk wcscccorcceccsrescseveceessenecesveeenenseee eseneenseeavesens 842 
La Bonty 0. LUndgrencscccocercccsscevcccccassacscecescsssevecsssvese ALD 


4, Where evidence fails to show that plaintiff is entitled to 
damages, failure to instruct as to proper measure thereof, 
not error. Burcham v. Griffeth........00 iaieceeeteecas seseceeee T8O 
5. Constitute reversible error if conflicting, though one may 
have been correct and applicable. School District v. Fos- 


CEP cncscrecoees Saiebadcasadadvossarowssetsewsoed see Feb ebeceusysers secees 504 
6. Should correctly state the law appliatbio-t to thei issues, and 
submit all questions of fact. Grim v. Robinson................ 543 


7. Properly refused if substance has been already given. 
Shepherd v. State ..cccccccoccsccsccssvscnccescoessoescetecsrassecceeees 402 


8. Cannot be ground for reversal where no bill of exceptions 


56 
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is presented, especially if apparently judicious and noé 
excepted to at trial. Zimmerman v. Klingeman.............-. 500 


9. Not reviewed where there is no testimony to sustain them. 

Omaha & F. L. & T. Co. v. Barrett ..ccscesceceeeres Cescuesoesesse 805 
Interest. See Costs, 2. 
Internal Improvements. 

Effect of act of February 20, 1875 (Laws 1875, p. 110), is to 
exempt from taxation internal improvements for which 
precinct bonds have been voted, and said act conflicts with 
sec. 1, art. 9, and sec. 4, art. 8, Const. State v. Walsh...474-5 

Interstate Comity. See GARNISHMENT, 2. 
Intoxicating Liquors. See Liquors. 


Joinder of Causes. 


Receipt by a public officer of several items of illegal fees 
from the same person, in the same transaction, gives but 


one cause of action. Lydick v. Palmguist .............csescee 301 
Judges. See BrLus or EXcEPTIoNs, 2. ELECTIONS, 9-12. 
PRACTICE, 1. 
Judgments. See GARNISHMENT. PRACTICE, 3. VOLUNTARY 
PAYMENT, 1. 
1. Attach only to actual interest of debtor. Dewey v. Wal- 
TO scrccereccccrcce reccccverecrensecencneer ver serececonccscas senses ccccoasos 824 
2. Burden is on party seeking to cancel, on ground of pay- 
ment, to prove latter. Lewis v. Lewis.........ccscscseseeccesaee 530 
3. Original causes of action are merged in. Gapen v. Bretter- 
RIAL 62 saree wk Jods thse ocaieg Supe we deadesasheesewedeecdne aces adceusswesescss 302 
4. When unsatisfied, suit may be brought and recovery had 
thereon, [d.....c.scccacsccserssccccsccsaccsccesscese tenes tevecscosces 303-4 


5. Sec. 1101 of the Code, prohibiting a justice from purchas- 
ing a judgment rendered by himself, applies to constable’s 
fees taxed as a part of such judgment. Phenix Ins. Co. v. 


BORMAN, ......cscssecnecssceerevececseneeess cossseeeeseseessecees sescsseeeLOQ—d 
Judicial Notice. 
Will be taken of vacancies in office, and appointments 
thereto by the executive. State v. Thayer.......csccesseseseee 102 


Judicial Sales. See ADMINISTRATION oF EsTATES. EXxEcU- 
TIONS, 2. 


Jurisdiction. See Roaps,1. Supreme Court. 


Jury. 
1. Objections to jurors must be made before trial. Davis v. 
SEALE. .s.eeccsccvcnvreseneeneeeerereneortes veseste shcesaeessecveebbussesese: 204 
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2. Semble, that misconduct of juror in declaring that he would 
“hang”? the jury, if established by only one witness, not 
of itself sufficient ground forreversal. Foaworthy v. Hast- 
TINGS. severe SSovosdecawssrencesssdsssessedees te seetauasecdceowaweseesesesse 835 


3. Where a transcript gives the names of jurors and shows that 
no objection was made to the manner of selecting them, 
such manner will be presumed to have been regular. 
Gapen 0. BretlernitZ. ...cccccecccsscceccsscsesnacossceseces steveseseoeee OOF 


Justice of the Peace. See Orricers. 
Cannot, under sec. 1101 of the Code, purchase judgments 
rendered by themselves, and this applies to constable’s 
fees taxed as a part of such judgment. Phenix Ina. Co. v. 
BOhMAN .....csccvenessevesceee shgssedeboostseceaesesasewedseseeuss waceis 132-3 


Larceny. 
Testimony tending to repel presumption raised by possession 
of stolen goods soon after the theft, should be submitted 
to jury, and if reasonable doubt is created as to guilt of 
accused, he should be acquitted. Grentzinger v. State.....461-2 


Lease. See ScnhooLt LANDs. 


Legislature. 

1. The joint convention provided for in sec. 4, art. 5, Const., 
cannot relieve the speaker of the house of his duty toopen 
and publish the returns immediately, and mandamus lies 
to compel the performance of such duty. State v. Elder... 169 

2. A resolution fixing a day for determining contests of elec- 
tion of state officers must be signed hy both governor and 
lieutenant governor. In re Contest Proceedings.........e000.6 281 


License. See ADMINISTRATION OF ESTATES. LiIQuoRs. 
In the absence of her husband a wife may, and should, give 
a license to search the premises, to one who has a well- 
grounded belief that his lost property is located thereon. 
Grim v. ROdingon....ccccccesceccvevccssecepcccsesecsereccecesseeecssesD42—3 


Liens. See ATTACHMENT, 2. CHATTEL MorTGaaEs,1. Ex- 
ECUTIONS, 2. MECHANICS’ LIENS. VOLUNTARY PaY- 
MENT, 1. 


Lieutenant Governor. See LEGISLATURE, 2. 
1. Term defined. State v. Boyd ......csecccrcesceseeoee sgdedeavess 682, '768 
2. Does not succeed to governorship on failure to qualify of 
party receiving highest number of votes for that office to 
qualify ; incumbent holds over. [d...........csessscescoeeeeee 730-5 


Limitation of Actions. See ASSIGNMENTS FOR CREDITORS, 
2. ADVERSE POSSESSION. 
Premature seizure by mortgagee of chattels is ground for re- 
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plevin or suit for conversion; statute begins to run against 
such action from date of seizure, not from maturity of 
note which mortgage secures. Brashier v. Tolleth ......... 623-4 


Liquors. 


1. 


x 


Lost 


Mandamus lies to compel revocation of a license issued 
pending an appeal in district court from order overruling 
Temonstrance, State v. Bays ..........cesccesseeeececs necdeeser 515-16 


. Issuance of license in villages discretionary with trustees. 


State v. PCarse....ccccscccescccsoesceces bi sceediewdelatedvewsteopeevesveee 565 


Action of village board in overruling remonstrance, held, 
to be free from appearance of bad faith; testimony con- 
flicting as to whether a second remonstrance had been 
filed in good faith; application for mandamus to cancel 
license denied. Id..........sscescerecssscnecccenevens ives sicesderetes 566 


. Action for obstructing issue of license; petition held not 


to state a cause of action. Claus v. Hardy.........cscceee wae 38 


Sec. 5, ch. 50, Comp. Stats., requires paymeut of the fee 
into the treasury before issue of license, and no formal 
tender without payment, to the treasurer will support an 
action against another “officer for a refusal to issue the li- 
cense. Id. 


Instruments. See BILLS oF ExcrpTions, 5. Evi- 
DENCE, 4. 


1. May be proved by parol. Keller 0. AmM08 ......cscsessceseeeses 444 
2. Must be produced or loss accounted for. State v. Sherman 


CO ssdisedacavceinessiuctese thddsssee ticeda sesdea eee ce bsesdeRecewecsecsetees see 465 


Mandamus. See Liquors, 1. 
1. 


» 


Alternative and not peremptory writ should issue where 
facts on which application is based are disputed at hear- 
ing. Am. Water Works Co. v. State ......ccccoosecceesecnnerenees 447 
Issues in, cannot be determined, against objection, on affi- 
COVitS:. Td isis cosveties sos ccassevevecesdirsasecsecseseacessees tisdaaes 448 
Lies to compel governor to perform ministerial duty. 
Slate 0. Thayeric.c.cccccsccccscccecesccccersseccesssessceecesessees 83, 91-3 


. And to compel speaker of house of representatives to 


5. 


6. 


open and publish returns of the election of state officers. 
State v. Elder ......004- Sclels a abseuaedatuees a6 egsdseiessese odencwesioss + 169 
Lies to compel a railway company to deposit with county 
judge the amount of award for right of way under ch. 16, 
sec. 97,Comp. Stat. Statev.G. I & W. C. BR. Cou... 209 
Held, That relator failed to show that he was entitled to 
the writ, but an opinion given as to the merits of the 
ease. State v. Benton......cccse Sawa secewese na sustuvcereses Rerten 50-1 
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7. In application for, to compel collection of taxes to pay 
school bonds, relator must fail if there is no evidence that 
he possesses the bonds. State v. Sherman Co...... a isadiesas ese 

8. When instituted by a private individual, demand must 
first be made upon respondent. State v. Smith........c.cc00 


Manslaughter. See SELF-DEFENSE. 
Verdict of, held, to be sustained by the evidence, and sen- 


tence not to be excessive. Davis v. State......cccccocseveseoes 

Maxims. 
1. “ Partus sequitur patrem,’’ applied to citizenship. State v. 
BOY... ccc cccccccsceevccecccseveveesees 4 BANS Ew Una nd seahengrineseenaniaeedss 


2, ‘‘ Expressio unius est exclusio alterius’’ does not apply in 
construing constitutional provisions as to the taxing power 
of the legislature. Darst v. Griffint...cc.cccccsessscsseecons sores 


Measure of Damages. See DAmacrs, 2, 3. 


Mechanics’ Liens. See PLEADING, 8. RES ADJUDICATA, 3. 
1. Evidence examined and found to show that the husband, 

in ordering materials, acted without authority from his 

wife who owned the lot built upon, and that no lien at- 


468 


593 


240 


760 


673 


tached. Bradford v. Higgins.......... Beescees Dancscaces seaeestees 202-3 


yp 


Building erected on land for which the party contracting 
for the work had but a parol agreement to purchase, and 
which was subsequently abandoned; held, that mechanic’s 
lien attached to the bnilding only, and that the holder of 
the legal title was not liable. Pickens v. Plattsmouth Land, 


3. Order of trial court requiring the assignee of several liens 
who had begun suit to foreclose in his own name, to acquire 
equitable as well as legal interest, sustained. Hoagland 


5. VAR DUO. sib ae tie sa stindsceseines esedeseddeseve sts vevesa Sundin oe 298-9 


Merger. See JupGMENT, 3. 

Minors. See NATURALIZATION, 5, 6. 

Misconduct. See ATTORNEYS, 3. CouNTY ATTORNEY, 2. 

Mistake. See Conrracts, 4. 

Mortgages. See CHATTEL Morte@aces. Estopren,1. Ex- 
ECUTIONS, 2. HoMESTEADS, 1. 


1. Void if acknowledgment does not show voluntary execu- 
tion. Keeling v. Hoyt........ccecccesseceesenscnseeecenceverseascnees 


2. When not properly acknowledged, record is not construc- 
tive notice. Id. 


3. Mortgagee may pay taxes necessary to protect his secu- 
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rity, and add same to hisdebt. Zownsend v. Case Thresh- 
Ing Machine Co.....c000. serecceseccceccsceresscessvace saps doses eetacees 841 


. A purchaser for the nominal price of $2,500 of property 


mortgaged for $2,200, who pays but $300 down, held, to 
have assumed the mortgage and to be personally liable 
with the mortgagor for a deficiency on foreclosure; though 
he denied that he agreed to assume, was contradicted by 
but one witness, and had received a warranty deed. 
Rockwell v. Blair Savings Bank..cscccceccsseerceeees ere ddebneese 130-1 


Purchase by first mortgagee of decree of foreclosure ob- 
tained by one junior mortgagee, and of interest of auother 
junior mortgagee who had purchased at foreclosure sale; 
deed made to latter, by sheriff without exacting payment; 
testimony that first mortgagee’s purpose was to aid mort- 
gagor in settlement and that sheriff acted with this under- 
standing, held, to relieve latter from liability to amerce- 
ment, Russell v. Grimes. ...ccccccccserrssseoe see se segeeessonees +6 B56 


Municipal Corporations. See INJunctions, 2. 


1, 


Sd 


Liability for raising grade of street above buildings al- 
ready erected. Hammond v. Harvard.........+. ee seeenerrevecens 645 


. Annexation, under sec. 3, ch. 12a, Comp. Stats. of a vil- 


lage by a metropolitan city, must be entire and cannot 
include but a portion of the village. Omaha v. South 
OMGAG ....00cccseeeeee iSessdbcae neds eesisloeeys vesees ened coetere idFedbs cae 385 


. The statute does not authorize a metropolitan city to an- 


nex one Of the second class, Id.....ccessesserecsetence soceses . 384 


. Mere irregularities in some of the proceedings will not 


avoid the organization of a city if it has actually been or- 
ganized in good faith. Id. 


Duties of, as to sidewalks. Foxworthy v. Hastings...... seavee 834 


Action against for defective sidewalks, verdict for defend- 
ant found to be unsupported by the evidence. Id. 


. In general mere slippery sidewalks will not entitle one to 


recover for injuries therefrom. Bell v. York.....cccccscoeseee 845 
Verdict that walks were not unsafe, sustained. Id. 


. Action for damages caused by negligently leaving un- 


guarded an excavation in a street; questions of fact held 
to have been fairly submitted to the jury, and judgment 
affirmed. South Omaha v. Cunningham. .....cecccssceree cereveece 324 


Murder. See DESCENT, 2. 


1. 
2. 


Verdict of, in first degree sustained. Shepherd v. State.... 403 


One count of an indictment charging murder, and two 
others charging that it was committed in an attempt to 


INDEX. 


perpetrate robbery, charge the same offense, and the state 


need not elect which count it will rely upon. Furst v. 
DLALG: ss cedcedeccagseds SeieeSeehna Souder seeepieee se saanstecevpoesceaeeyecees 


3. Complaint omitting word purposely, and the element of 


intent to kill, and alleging the killing of two persons in- 
stead of one, as alleged in the information, held, though 
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informal to charge murder. Haunstine v. State. .........00 116-17 


4, Case stated and held, that a verdict of murder in the first 


degree would not be set aside nor the sentence reduced. 


5. To warrant a conviction of,in first degree, evidence need 
not show premeditation for days or even hours; the par- 
ticular length of time is to be determined by the circum- 


stances Of each case. Td....sccccccccansccceecnssessseceveeesaseeeees 118 
Naturalization. 
1. Defined. State v. Boyd ...cccoscsecccessecscescetensseeeeaenscsces 709-10 
2, Cannot be established by parol. Td.......ceccecoseeee bration 710 
3. Collective, defined, Id.......cccsccceee 716 
4, Isa judicial act. Td...... ited tasceetss sesieeeedeusds uss eansvepsaveren CLO 
5. Children of aliens, having attained their majority, not 


made citizens by naturalization of parents. Jd ....... ..- 108-10 


6. Nor does subsequent naturalization by children relate 
back to a declaration of intention during their minority, 


by a parent. Td .......cccceees ceseee sosesteeecorsatecscssaesseerse F LIME’ 
7%. Voting and holding important offices does not establish 

citizenship. Id.........ce0 SERereTrerrereerrey 710-11 
8. Citizenship dates from order of court. Id......c.ccssseeeeeees 683 
9. Not effected, as to alien inhabitants of territory, by ad- 

mission thereof. Id.....ccccsscesscssecccreeans sssesererereseaees 714-730 


10. Phrase, ‘‘citizen of the United States,’’ in sec. 2, art. 5, 
Const., means a citizen by birth or one duly naturalized 
under uniform rule established by act of congress. Jd... 


Negligence. See ConTRIBUTORY NEGLIGENCE. MUNICIPAL 
CoRPORATIONS 5-9. 

1. One who makes an excavation so near a public street that 

a passer-by falls into it and is injured, no barriers being 

erected, is liable. South Omaha v. Cunningham ....cccecicoee 


Negotiable Instruments. See Banxs. CHECKS. CoNn- 
TRACTS, 4. 

1, Note purporting to have been given in pursuance of con- 

tract of agency for the sale of a patent right; signature 


730 


held not genuine. Grand Island Banking Co. v. Shoemaker, 127-8 
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2. Where copy of note sued on is set out in petition, a far- 
ther copy need not be attached. Barnesv. Van Keuren...... 166 
3. Addition of name of surety to a note without maker’s 
knowledge, after delivery to payee, not such an alteration 
as will discharge the maker. [d.......ccccsescesetsccsceceeseeons 169 
4. A new consideration is required to bind such surety. Jd., 167 
5. Purchaser (unless he is the payee), after maturity, from 
bona fide holder takes free frou equities between original 


parties. Koehler v. Dodge ......ccsccsssecsssceccrscnscsscesaneevene 337 
6. Pledgee of note as collateral, without notice, is a holder 
for vale, Td......cccseeseceesceeeereeeceeresseseenee sigeenstvelsezeyss . 338 


7. The fact that officers of a bank, acquired knowledge, long 
before its organization, and in their private business, of 
the usurious consideration of a note, will not charge the 
bank with notice of such infirmity. Jd..........cc.cce ceeeee 336 

8. Where maker of note pays amount thereof to one not in 
possession of it, burden is upon maker to show authority 
of such party to receive payment. South Branch Lumber 
Co v. Littlejohn... ....00+ Sddueesedsacaesosestos edelassedaseseatescacesere'ss 612 

9. A payee of a promissory note, who, on transferring it, 
signs his name thereon immediately to the left of the 
maker’s signature, is liable to an innocent purchaser as 
maker and notsimply asindorser. Dusenbury v. Albright..347-8 


New Matter. See PLEADING, 13. 
ew Trial. See Bonps, 5. Error PRoceEDINGS, 2. 


1. Provisions of sec. 491, Crim. Code, limiting time for filing 
motion for, are mandatory and time cannot be extended. 
Davis 0. SUC siccceccceissrvavncevcocsscaccesccsecacenssscvuseoesscseees 243-4 
2. Newly discovered evidence merely cumulative, not suffi- 
cient ground for. Flannagan v, Heath..........secereceecseeeeee 777 
Notary Public. 
1. Defective acknowledgment by. Keeling v. Hoyf....... seveee, 455 


2. Cannot fine or imprison a party for misconduct during 
taking of depositions, Courtnay 0. KnOD.....cscceeseeseeseeeae 653 

3. Not a proper officer before whom to verify an information, 
but such defect cannot be raised after verdict. Davis v. 
State........ WbdesosbwaramdeshnuscevoetecabeucetenecseusesedeassVoeveeectesse 252 


Wotes and Bills. See NEGoTIABLE INSTRUMENTS. 


Notice. See JuprcraL Notick. PROCLAMATION. RECORD 
oF TITLE. SCHOOLS, 3. 


Novation. 
A third party can enforce a promise made for his benefit to 
another. Kaufman v. U.S. Natl. Bank..ccccccseeveseervecsers 667 
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Oath. See ATTORNEYS, 3. 
Occupying Claimants. See PaRrriTIoN. 


Officers. See CLerk oF DisrRicT CourRT. CONSTABLES. COR- 
PORATIONS. COUNTY ATTORNEY. ELEgTIoNs, 5, 9-12, 
EXECUTIONS. FEES. GOVERNOR. LIEUTENANT GovV- 
ERNOR. NoTARY PuBLIC. SHERIFFS. SPEAKER OF 
HOovseE. 

1. Incumbent holding over term, must qualify anew, and 
file a sufficient bond. State v. Boyd....s.cccsccccessereressessees 134 
State v. Lynn 1.0.00. dodsnceintncueeetbesce Sisbiesiescedinsnsiinvees diatbag 173 
2. And in case of justice of the peace, if county board re- 
fuse to approve his bénd, his remedy is by mandamus 
against it, not by quo warranto against a successor whom 
it appoints. Slate v. LyMtrrecececccseere iasevics serecssend dl, T73-4 


Official Bonds. See Bonps, 3-5. OrFIceRsS. PRINCIPAL 
AND Sorety, 1, 3. 

Onus Probandi. See ATTACHMENT,1. CONTRIBUTORY NEG- 
LIGENCE. CRIMINAL Law, 8 JUDGMENT, 2. NE- 
GOTIABLE INSTRUMENTS, 8. 

1, Is upon defendant to prove payment in an action for goods 
sold and delivered. Lamb v. Thompson,.....ccc-ssseecereseees 450-1 
2. Upon maker to show that one to whom he paid the amount 
of a note, but who did not possess it, was authorized to 
receive payment. South Branch Lumber Co. v, Littlejohn... 612 


Parent and Child. 
1, Right of parent to select studies for his child paramount 
to that of school officers. State v. School District............ 556 
+ 2 Conveyances may be made between, without fraudulent 
intent, in payment of bona fide debts, if amount of latter 
is not exceeded by fair value of property. Peregoy v. 


BTA ia ica see cae sv ovine Rea Se Cosa en heeaanahs Negyets ishas's 61 
Parties. See MECHANICS’ LIENS, 3. PLEADING, 3. 
1. Hoagland v. Van Ebten.in.scsacececsccvessvevccecssancecssonssceseseee 297 


2. In an action to set aside a deed, alleged to have been 
fraudulently obtained, the immediate grantee, who has 
conveyed away the entire interest, is not a necessary party. 
Dailey v. Kinsler i. c.ccccssececesccscossnssessessercesensovsssesersesess B43 


Partition. 

Land occupied hy a sister of the owner in fee, who had dis- 
appeared; payments and improvements by her; partition 
proceedings instituted by one who claimed to have fur- 
nished one-half the purchase price; share of such claim- 
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ant in-the land reduced by deducting value of improve- 
ments and payments made by occupant. Sock v. Suba...236-7 


Partnership. See BANKS, 2. 
1, Mere profit-sharing does not constitute, where third parties 
have not been.led to believe that the sharers were partners. 
Gibson v. SMAth ..ccecsccserereescevertaneseece eoesees So doh steacasessess 360-1 
2. But testimony that profit-sharers were principals in a 
joiut business with implied authority to bind each other, 


Goes establish. [d........-ccscne cee sse cas cosceuseeceneeessserseneees 360-2 
Payment. See NEGOTIABLE INSTRUMENTS, 8. VOLUNTARY 
PAYMENT. 
People. ; i 
Term construed. State v. Boyd.......00...+5 suncgerWatas couseudes 722-3 


‘Perjury. See ATTORNEYS. 


Personal Injuries. See Horses. MunicipaL Corpoka- 
TIONS, 5-9. NEGLIGENCE. 


Petition. See PLEANDING. 


Pleading. See INFORMATION 2, 3. 
1, Fraud must be pleaded and proved. Keeling v. Hoyt...... 457 
2. When not objected to before trial, petition will be sus- 
tained if possible. Marvin v. Weider ....cccssccecseceneseees 775-6 
3. Petition liberally construed and sustained, thouyzh a de- 
fect of parties was probable. Jd. 
4, Petition for injunction held to state a cause of action. 
Schock v. Falls City... napseaSeNetcete se Resbentesiccbaseed verses 601-5 
&. Action on corporate subscriptions; petition Aeld sufficient. 
Security State Bank v. Raine...ccccssccovcrenssescsscenececeraeees 520 
6. Petition in action for obstructing issue of liquor license, 
held not to state a cause of action. Claus v. Hardy......... 38 
7. In action for breach of contract of sale, a cross-petition 
which does not allege a definite contract price or market 
value, fails to state a cause of action. D., 7. & G. BR. Co. 
v. Hutchins ....0.s0s000- av ceccsodee senate Jakaecdicass saves gieaeiegdew'ss 579-80 
8. And the necessity of such averments is not removed by 
the mere fact that the pleading admits the allegations of 
the cross-petition as to price, ITd........sccssesconeseeeeceeeree 580 
9. In order to establish naturalization, recofd of proceedings 
thereof must be pleaded and proved, and name of court 
must be averred. State v. Boyd......... SE ee eee eae. 710 
10. Where the assignee of a part interest in a contract for the 
purchase of land brings an action thereon, and during its 
pendency acquires the entire interest, which fact he pleads 
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in apn amended petition, he does not thereby present a new 


cause of action. Stevens v. Sibbett..........sseevecessccceseesenere 621 
11. Prayer should be for a definite sum. Flannagan v. 
Heth ...ececserecssereensssonsoccsensctenseesesesestssseeteseacscsaserrerses CEB 


12. Where copy of note sued on is set out in petition, a fur- 
ther copy need not be attached. Barnes v. Van Keuren... 166 

13. New matter must be set up in answer; not admissible 
under general denial. Bishop v. Slevens......sscecceeoeseeeeT9O-1 


14. All defenses must be specially pleaded; general denial 
puts in, issue only facts stated in petition. Quick v. 
SACHSSE vs.cecconsvececcnensessesensensenceeveccescusenreses eer ecs oee0 315-16 
South Omaha v. Cunningham........ Metebea sea siesse sereerscseeeres O24 


Pledges. See NEGOTIABLE INSTRUMENTS, 6. 
Cannot be effected by an agent, of goods which he is author- 
ized only to sell. Byanv. Slowell....cccccccccsccrevscsersoresseee 123 


Practice. See CoMPLETE RECORD. CONTINUANCE. CosTs. 
ERROR PROCEEDINGS. FINDINGS. 

1, Where there is more than one judge in a district, rulings 
of one are binding on the other unless set aside for cause. 
Marvinit: Wether cccciccacdaseeventeuscscesissconbsdsesuedsesessties vases TS 

2. Where no objections are raised to a petition until cause 
comes on for trial it will be sustained if possible. Jd. 

3. Errors in entering a judgment in foreclosure, on demurrer, 
which judgment recites that it is rendered on the plead- 
ings and evidence, must be corrected in the trial court. 
Townsend v. Case Threshing Machine Co.....cccccscossrovesreee BAL 


Pre-emption. See Pusric Lanps. 


Preference of Creditors. 

1. Chattel mortgages to preferred creditors, given to secure 
actual indebtedness, in good faith, by an insolvent debtor, 
are valid and do not constitute an assignment, though 
they cover all the debtor’s property. Hershiser v. Hig- 
MON vavencccccatevenrsecsencrseeeet cneenererecsecenesseaeeeees seseeen nse: DOGO 

2. Confession of judgment in favor of certain creditors, and 
sale in good faith to parties who paid claims of such cred- 
itors, held valid. DfceJvony v. McCant.......ccccoccecssevscsesee 597 


Premeditation. See MuRDER, 5. 

Prescription. See BouNDABRIES, 3, 

Presumption. See BoUNDARIES, 3. CRIMINAL Law, 6. 
JuRY, 3. LARCENY. 

Principal and Agent. See CoRPORATIONS. MECHANICS’ 
Liens, 1. REAL EstTaTE AGENTS. 

1, Agent with mere authority to sell goods cannot pledye or 
mortgage them. Ryan v. Stowell. ......ccccccecccseseceesevens ava 1283 
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2. Declarations of agent made after completion of transaction 
to which they relate, not admissible as part of res gestx. 
Gale Sulky Harrow Co. v, Laughtinu....cccccscssccencsesceeease «. 107 
3. Seller may recover from principal, when disclosed, for goods 
sold to agent in his own name. Lamb v. Thompson...... 453 
4, Evidence examined and found to show that plaintiff in 
in error was an undisclosed principal. Td....... secceseee 451-3 


Principal and Surety. See Suerirrs. 
1, Erasure of signature of surety on official bond, before de- 
livery, if plainly noticeable, releases other sureties not 
consenting thereto. Hagler v. State.......ccccccscscovcsesereeees 147 


n 


Acceptance by such other sureties of indemnity from 
principal obligor, after knowledge of the alteration, ratifies 

the latter, and renders such sureties liable on the bonds, 

Id. 

3. Addition of name of surety to note, witbout maker’s 
knowledge, after delivery to payee, not such alteration as 
will discharge the maker. Barnes v. Van Keuren.........004 166 


4, A new consideration is required to bind such surety. Jd., 167 
Process. Seo SUMMONS. 


Proclamation. 
Statute requiring, for elections is directory only, and failure 
to mention a particular office therein, does not invalidate 
the election as to such office. State v. Thayer .........sseceeee 83 
Prosecuting Attorney. See Counry ATTORNEY. 


Public Improvements. See TAXATION, 4-6. 


Public Lands. 
Cannot be pre-empted in trust for another. Hobinson v. Jones, 20 


Quantum Meruit. See ArroRNrys, 4. ScHOOLS, 4. 


Quo Warranto. See OrriceErs, 2. 
Lies in supreme court to determine rights of claimants to 
office of governor. State v. Boyd......... Weeesbealseceeweds sesees 704-7 


Railroads. See Damaass, 1. EMINENT DoMAIN. 


Rape. 
1. An assault with intent ‘to carnally know a female child 
under fifteen, is an assault to commit rape, and the con- 
sent of such child is immaterial. Davis v. State........... 249-52 
2. Testimony, held, to sustain charge of, and instructions to 
be free from material error, but 


3. Judgment reversed because of statement by prosecuting 
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attorney to court, in presence of jury, that he intended to, 
and could, prove another criminal assault not connected 
with the one in judgment. Leahy v. State......0sesesseee+568-70 


Ratification. See Bonns,4. BOUNDARIES, 3. 


Real Estate. See ABANDONMENT. ATTACHMENT, 2. BOUND- 
ARIES. PARTITION. REMAINDERS. STATUTE OF 
Fravps. Trusts, 3-5. 


Real Estate Agents. 
Evidence exaniined and a preponderance found to sustain 
judgment of court below awarding agent a commission. 


Tubbs v. Mackintosh......... au vgantabonsisend vases savoseeee sesseceeee9—40 
Recaption. 
One may enter peaceably upon the premises of another to 
rescue property. Grim v. Robinson ..........ceceee saceseesessees O42 


Record of Title. 
1. Instruments defectively acknowledged not entitled to 
record, and not constructive notice. Keeling v. Hoyt....... . 455 
2. Unrecorded deed good against all except creditors and 
subsequent pnrchasers without notice. Id...........0100024.455-6 


Redemption. 
A junior mortgagee of chattels may redeem from senior mort- 
gagee upon tender of amount of debt. Hull v. Godfrey... 208 


Registration. See REcorD oF TITLE. 


Relation. 
Doctrine of, does not apply to citizenship, so as to make 
naturalization retroactive. State v. Boyd.........sssesecceeseee 712 
Remainders. 
1, Vested distinguished from contingent. Schuyler v. 
TANNA .ceceneresereeeee jdodcsecadvaupscessecsaatsevas te eeecerseresseeedL Oud 


2. Heirs take a vested remainder in a homestead subject to 
the life estate of a surviving husband or wife; and such 
remainder may be alienated during the life of the sur- 
WAVORS,- Td sa seisiiccdetesecinetsassedaavogiegdaiasesisensivess Soucsavesses 309-12 


Remedies. See ConTRAcrs, 2. 
Removal of Causes. See ATTORNEYS, 3. 


Replevin. See DAMAGES, 2. EXECUTIONS,1!. RESCISSION, 3. 

1. Instructions in action of, examined and ruling approved; 
remittitur ordered. Durrell v. Todd......s.cccccoecsesee ceeees 256 

2. An absolute refusal to surrender property to one who has 

immediate right to its possession, amounts to conversion, 

and a refusal qualified only by a condition not relied 
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upon at trial is equivalent to an absolute refusal. Nunn 
UV. Home IN8. CO.....ccsceveecccceescsccneccecncesccvscesseeseatereneaes 42-3 


3, Where a junior mortgagee of chattels, upon refusal by 
senior mortgagees to permit him to redeem, replevies the 
property, judgment sbould be rendered in favor of defend- 
ants for the amount of the debt only, without damages or 
costs, Hull v. Godfrey...... visivedh Dent cébeuetedivestetsedeveseets 208-9 


Res Adjudicata. See GARNISHMENT, 2. 
1, A judgment in full force and effect isa bar to a subsequent 
suit. Gapen v. BretternitZ......ccccccocccsscssecense cosseeveeeseess 303 
2. Buta finding by thecourt, upon which no final judgment 
bas been rendered, is not & bar, ITd........scceseecneeseevesenees 304 
3. Reversal in supreme court of a judgment obtained by the 
assignee of mechanic’s licn-holders, suing in hisown name, 
is not a bar to a subsequent action by one of the lien-hold- 


ers on hisown account. Van Etten v. Kosters......scsceceee 287-8 
Rescission. 
1. Party not entitled to, who is unwilling to perform his 
part. Pryor v. Hunter...... tantorsereccereereeccscsersceeserees asee 680 


2. General rule as to return of purchase price; exceptions. 
SYMNS 0. BENNET...ccereccercerecerererees sseenseccesececcceeseesccoscees OOD 

3. Replevin by seller who elected to rescind on ground of 
fraud; offer at trial to return amount paid by purchaser 
held to have been within a reasonable time. Jd.............. 597 


Res Gestee. 
Declarations of agent made after completion of transaction 
to which they relate, not admissible as a part of. Gale 
Sulky Harrow Co. v. Laughlin....c0cscccccecses seecececnsescesscesse LOT 


Returns. See ELEcTIoNs, 3. SUMMONS. 
Revenue. See TAXATION. 


Review. See BILLS oF Exceptions. Costs. Error Pro- 
CEEDINGS. INSTRUCTIONS, 9. PRACTICE, 3. 
1, Submission without briefs; errors not apparent; judgment 


affirmed. Townsend v. Case Threshing Machine Co........600 836 
2. Evidence introduced below must be preserved in bill of 
exceptions. Van Etien v. Kosters....s.ccovee desea eaeeeeeseeseees 287 


3. Where testimony is conflicting. judgment will not be set 
aside unless clearly wrong. First Nail. Bank v. Hollerin... 561 
4. Bill of exceptions essential, and without it verdict will 
not be set aside as excessive and unsupported. Zimmer- 
man v. Klingeman...... Sb sieedeice sass abSvaew UaelsesweSedeedseocostueaue 500 


5. Action on account; no definite sum asked in prayer, and 
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no objection to judgment as excessive in motion for new 
trial; question of excess not considered in supreme court. 
Flannagan v. Heath ...ccccccsscscsccscssccsccccascesseeccetescaveceaee 776 
Betts v. Boyd 


Roads. 

1. The county board has no jurisdiction to establish where 
no commissioner has been appointed to make investiga- 
tion, unless written consent of all owners of land sought 
to be taken is filed with the county clerk. Warren v. 


2. Proceedings to establish, under the statute, should be so 
definite and certain that a competent surveyor could, 
with the record before him, point ont the location. Jd... 18 

3. It must appear tbat the grantor in a dedication by deed 
was, at the time, owner, in order to establish such dedica- 
COD, Td... se. csseseevescoeesscecescen sees episdedawdeaees Suaseseanss ieeeee 19 

4, Where acts of owner are relied on to establish dedication, 
an acceptance by the public must be proven. Id. 


Sale. See Contracts, 3,4. DAMAGES, 3,4. PRINCIPAL AND 
AGENT, 3. REScISsION, 3. TENDER. 

1. Coutroversy as to which party should bear loss from in- 
jury to cattle, the subject of the sale, on the way to 
market; verdict that title passed when stock was weighed, 
sustained. Burcham v. Griffeth......ccccccscasecceceveeeeveceeeces 780 


2. Burden is upon defendant to prove payment in au action 
on account for goods sold and delivered. Lambv. Thomp- 


BON ...0eeeeeeee Re Pa rissa soeece Su ssssehines cues eveskateweemecemecuessmisnas 450-1 
3. Seller may recover from principal, when discovered, price 
of goods sold to agent in hisown name. IJd....... teraseeveee 453 


4, Evidence found to establish sale to undisclosed principal. 
TGs iesssictpesesestscee's dessatesoesaescecesnstasescipessesaseesse voor eee 451-3 
School Lands. 
Where lease of, authorized by statute, allows lessee to select 
one of the arbitrators to reappraise the laud at the end of 
five years, legislature cannot take away the right by a 
subsequent act. State v. MePeak .....sccccesscecceresceesceees LAB—4 
School Orders. See EVIDENCE. 


Schools. See Bonns, }, 2. 
1. Relative authority of school officers and parents discussed. 


State v. School District. ....cccccesececccececsecaees eistvenasescassveed 555-8 
2. Right of parent to determine selection of studies for his 
child paramount. Id........s.s00 aes cseercceseccesesos escosaae coos 556 


3. Under sec. 4,subdiv. 1, ch. 79, Comp. Stats,, the affidavit 
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of posting notices of petition for change of district bounda- 
ries, should state time and place of posting each of the 
three notices. Dooley v. Meese........ ava saeeiesecessensitioe saan 428-9 
4, Action by teacher against district to recover for breach of 
contract of employment; answer, general denial; held, 
that in the absence of proof that plaintiff had no other 
source of income than teaching during the time of the al- 
leged contract, an instruction that he should recover, if at 
all, the agreed salary for the whole period was too broad. 
School District v. Foster....... sdadesassessctediscnssasceieaersseesss 503-4 


5. Existence of contract a question of fact. TJd......... Seawseevs 503 
Search. See LICENSE. 
Self-Defense. 

Will not excuse one for taking the life of his assailant re- 


vengefully, after securing himself from danger. Davis v. 
SLC sisadicsinsscesccecsesevssvacssbscaUeedsecces csceecesiscedeesédveccssese 240 


Service. See SUMMONS. 


Set-Off. See BANKS, 2. 


Sheriffs. See ATTACHMENT, 1. EXEMPTIONS, 2. GARNISH- 
MENT, 1. MoRTGAGES, 5. 
Where a sheriff collects the amount of an execution but fails 
to pay it into court, and the debtor, to release his lien, 
pays a like amount to the creditor, the former is subro- 
gated to the rights of the latter to recover from the sheriff 
and hissureties. Harvey v. Warren......... Sadeaeceeeidecuscsess 157 


Sidewalks. See MUNICIPAL CoRPORATIONS, 5-9. 


Speaker of House. 
May be compelled by mandamus to publish election returns 
as prescribed by sec. 4, art. 5, Const., notwithstanding a 
resolution of the joint convention directing him to post- 
pone such duty. State v. Hider........ eeoecsvoneeses bdsecesnensece 169 


Specific Performance. 
Allowed of contract referred to in opinion. Pryor v. Hun- 
LEP ixvnadesnss io Saleavacs cove cesses cescacesaesdaacessassees on neue evades 681-2 


Stare Decisis. 
1. Foxworthy v. Hastings .....0ccccsesecccccecescnvancasessserseveeccenses 825 
2. A doctrine established by a previous case, and long acqui- 
esced in by the bar, not disturbed, though a different oue 
might have been adopted had it been before the court for 
the first time. Phenix Ins. Co. v. Swantkowski ...scseceveeee 247 


Statute of Frauds. 
Parol promise by a father to convey land to his child if the 
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latter moves thereon and improves it, enforceable if condi- 
djtions are performed. ord v, Steele........,.00+ siwadeaeese 523-4 


Statute of Limitations. See Lim1iTaTIon oF ACTIONS. 


Statutes. See TABLE, ante, p. xxxix. NEW TRIAL, 1. WABR- 


RANTS. 
1, Courts cannot supply a casus omissus in. In re Contest 
Proceedings .......0+s0006 wiseeTsehestoietees éedinenss Rehedands dassvsscees 21D 


2. Void under sec. 11, art 3, Const., if not complete in them- 
selves and clearly amendatory of former ones. In re House 
ROU 284 cisecocsencecoces seeesceceee sveeensosencetaeseracconss secssevesees 509 


3. Ch. 103, Laws of 1887, is complete in itself, was not ex- 
tended to and did not amend either secs. 114 or 119, Crim. 
Code, and does not contravene sec. 11, art. 3, Const. State 
v. Arnold...... Deeevieeseses Seeevaseveceseisicaree adele saad svete cules 77, 82 

4. Av act which covers the entire subject-matter of one al- 
ready in existence, and contains additional provisions, re- 
peals the prior one by implication. Brome v. Cuming 


County ....6000. dusltveesase ss aedun esos Saiedesssoeanvecceage, jee deaveaveceries 367 
5. Sec. 47, ch. 18, Comp. Stats., held to have been so repealed. 
Id. 


6. Actof February 20, 1875 (Laws 1875, p. 110), conflicts with 
sec. 1, art. 9, and sec. 4, art. 8, of present constitution, but 
is operative as to improvement bonds voted under old con- 
stitution. State v. Walsh ....0..sccceseeseres sebsesheseuse 474-5, 476-9 
7. Sec. 2, ch. 34, Sess. Laws 1889, is an attempt to amend 
Crim. Code, sec. 14, without referring thereto, and is un- 
constitutional; but sec. 1 of the same provides for a new 
offense, and is valid. Stricklett v. State ......... Sedudess annie 676-7 


Streets. See INJUNCTION, 2. MUNICIPAL CORPORATIONS, 1, 5-9. 


Subrogation. See VOLUNTARY PAYMENT. 
Holder of a check drawn on a bank is subrogated to rights 
of depositor and may sue bank for.refusal to pay. Fon- 
NEF V. Sith. .crccccvssscceeceseccrerssscecerscecsssceesetevescersersecens LET 


Subscription. See PLEADING, 5. 
Substitution. See Novation. 


Summons. 
1. A return stating that the writ was delivered to defend- 
ant shows personal service. Betts v. Boyd .....c.:.scssse00 817-18 


2. Under sec. 1094 of Code, appointment of a special consta- 
ble to serve summons need not show that justice was re- 
quested to make it, nor that it was expedient to do so, 
Morse v. Carpenter ...coceccrsesscressccesecccsorscsesesens sesesoeee 224, 227 


57 
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Supreme Court. 
Has jurisdiction in guo warranto proceedings to determine 
rights of claimants to office of governcr. State v. Buyd...704-7 


Sureties. See PRINCIPAL AND SuRETY. SHERIFFS. 
Swamp Lands. See DRAINAGE. 


Taxation. See ABANDONMENT. ADVERSE Possession, 1. 
Bonpbs, 2. CONSTITUTIONAL LAw, 5, 6, 8. MortT- 
GAGES,3. WARRANTS. 

1. Sec. 70 of the revenue law construed. State v. Edwards...371-4 
2. In equalizing assessments, all property in a precinct or 
township, of one class, must be increased or diminished 
in the same ratio; though the valuation of one class may 
be changed without disturbing that of another. Td....... 372-3 


3. Property in territory annexed toa county after it has voted 
bonds, subject to taxation for payment thereof. C., St. P., 
M. & O. R. Co. v. Cuming County........ essees Sissexes Lasadeendee 377-8 


Sec. 6, art. 9, Const., authorizing legislature to delegate 
taxing power for local improvements, applies to counties 
though they are not enumerated in the section. Durst v. 
GUID. ccccersecceveccnerseceeccesreccecnsvevecsesevenses sesseseeseesssOIQ—o 
5. Owner of property, benefited by public improvement, can- 
not wait until its completion and then enjoin a tax levied 
therefor; payment is a condition of relief. Jd....668-9, 673-4 


6. Mere irregularities in proceedings will not avoid such tax. 
Id. 


Tender. See CHATTEL MorTGAGES, 4. Liquors, 5. 

Replevir by seller of goods who had been induced to part 
therewith by fraudulent representations; Held, That 
tender by plaintiff, at trial, of amount paid, was within a 
reasonable time. Symns v. Benner.....cccccccsssscsecssseesseee, 597 


= 


Title. See REcoRD oF TITLE. SALE,1, 
Torts. See CoNSPIRACY. 

Transcript. See FEEs,7. JuRy, 3. 
Trespass. See INJUNCTION. RECAPTION. 


Trial. See CamunaL Law, 4. Finpines. Manpamvs, 2. 
New Tria. RAPE, 3. 
Remarks of judge in passing on objections to certain testi- 
mony, held, not prejudical to accused. Shepherd v. State, 392-4 


Trusts. See ConTRACTS, 3. 
1. Hershiser v. Higiman.....ecsccecrecscscnecceeeee enesdevessiecacuadvedes 539 


2. A debtor who purchases goods on strength of ownership of 


INDEX. 


certain property, stands iu a guasi-trust relation. Liming 


v Kyle ....c00 eaSan seas Vag suns eaersetsessacssenseeeavaaseeeeseas ves eases 


3. Under sec. 3, ch. 32, Comp. Stats., no express trust in real 


estate is created by parol agreement to reconvey to grantor. 
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649 


Dailey v. Kinsler ....cccsscseeseseeseeesces easiness igsensuevessevesnices 343-4 


4. Public lands cannot be pre-empted in trust for another. 


Robinson v. TONCS...cccccecveveceveceree Scchsas meisig cates cites teak 27-29 


5. A clear preponderance of the evidence is required to show 
by parol that lands are held in trust. Id.....c.cecsseeseee eee 


6. Two of the creditors of an insolvent, chosen to take charge 
8 


of the property and secure all, cannot execute mortgages, 
giving themselves priority over all others. St. Louis 


Wrought Iron Range Co. v. Meyer ....ccsesosesevsseceees Hiaeeds oe 550-1 


User. See BouNDARIES, 3. 


1. Citizenship not acquired by. State v. Boyd....... rrrere 710-1 


2. Necessary on the part of the public to establish dedication 
of land by owner for a public road. Warren v. Brown... 


Usury. 

1. Mere parol agreement for an unlawful rate, made at the 
same timeas a note, will not of itself taint the latter with 
usury. Koehler v. Dodge...ccsccsesssesceresseees sddees tae dveeesteus 

2. But will do so where agreement is, by any device, carried 
into effect. Td......ccecceseesccessessseececeaece Sede deasaccdtecwaces - 

3. Parol evidence is admissible to show usurious considera- 
tion ofanote. Id, 


Vacancies. See ELECTIONS, 3-5, 9-10. 

Vendor and Vendee. See MEecHANIcs’ LIENS. 

Vested Remainders. See REMAINDERS. 

Villages. See Liquors, 2,3. MuNricipAL Corporations, 3. 


Voluntary Payment. See BANKS, 2. 


1, Where an abstracter incorrectly certifies that a certain 
judgment is a lien on a homestead, and the owner, unable 
otherwise to obtain a loan thereon, pays the judgment 
under protest, he cannot recover back the money. La- 
thrope v. MeBride oi... .iscccseccunesseee tenance sencdaae fb sgesiatdhiee sn 

2. Sembie, that where execution debtor pays to his creditor 
the amount of au execution, having previously paid a 
like amount to the sheriff, who failed to pay it into court, 
the second payment by the debtor is not voluntary, and 
he is subrogated to the rights of the creditor to recover 
from the sheriff and his sureties. Harvey v. Warren........ 


19 


334 


335 


291 
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Voting. See ELEctions, 1,2. NATURALIZATION, 7. 


‘Waiver. See BILLS oF EXCEPTIONS, 3. BUILDING CoN- 


TRACT, 1, COMPLETE RECORD. INFORMATION, 1. 


Jury, 1. 
Warrants. 
Before county may issne, in excess of existing statutes, latter 
must be amended. Jn re House Roll 284.......0 +000 sescsesees OOD 
Witnesses. 


1. Instruction as to credibility held inapplicable to the tes- 

timony and cause for reversal. La Bonty v. Lundgren. ...422-3 
2. Proper to charge jury in a crimival case that in weighing 

the testimony of the accused they may consider his inter- 

est in the result of the trial. Davis v. State......cccccccerssoes 255 
3. A child with capacity to understand the nature of an oath 

is a competent witness. Id. 


Words and Phrases. (Defined, Construed, Applied, etc.) See 


Maxims. 
1. ‘‘Ascertain.”’ State v. Boyd ....... seeteeesecescrseccctecssccoecees TOA 
2. “Citizen”? and ‘‘Citizen of the United States,’? as used 
in sec. 2, art. 5, Const. Id............64 Mest aeus sasescessesecees TOO 


3. “Collective naturalization.’? Id......ssccssssscseccssscereeeeee 716 
4. ‘‘Deliver.’? Betts v. Boyd ...ccscssscsscevecccosssceseee coseeeees OL 7-18 
5. ‘Elected.’? State v, Boyd ...cccsesccssssccoesseeeeees sveeveees 108, 766 
6. SS Hligible.??” Td. .iccccnsiecectessccsessesatecsevecevssscsassseneanses LOT 
7. “Failure to qualify,’ as used in sec. 16, art. 5, Const. 


AD cccccWireecstaossunssdaisauace oeceee iediees teroewess ssevcvececasacree asovaes 732 

8. “ Footing’ and ‘“‘equal footing.” Td........... sdeaecdveentade 718 
9. “ In custodia legis.’’ Oppenheimer V. Marr ....ccveve 813-4 
10. ‘‘Inhabitants.’’ State v. Boyd.....sccccscevecenes bedaseceee 723, 752-4 
11, “Lieutenant governor.” Id...........s000 dascsidesssuvetecedeseecs 768 
12. “ Means,’’ as used in sec. 4, art. 1, Const. State v. Walsh... 476 
13. “Naturalization.” State v. Boyd .......ccsccecsecseeee 709-10, 758 
14. ‘‘Other disability,’’ as used in sec. 16, art. 5, Const. Jd... 731 
15. ‘‘People.” Td......... wGUasdlsdieedcSne Dee dedescdgatevsscaiaausdieeasteds 723 
16, “Prejudice.” In re Breckenridge.... . 493 
17. “ Reasonable time.”? Symns v. Benner ....ccscccccsccssecssees 593-4 


Writs. See Manpamus. SumMons. 


